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THE THEORY AND PRACTICE OF 
MODERN GOVERNMENT 

CHAPTER XVIII 
THE COMMONS 

THE FUNCTIONS OF PARLIAMENTS 

L ower chambers occupy tliemsclvcs mth three main func- 
tions •. law-makinp, control of the executive, and inves- 
tigations relevant to these. Let us take these in turn and 
observe how the rules of procedure, written and unwritten, provide 
for them. 

Law-making. This falls into two main processes : the making 
of law's of general concern, or Public Bills ; and the making of laws 
of private concern, or Private Bills. The latter are not treated in 
this w'ork : ' we deal only with Public Bills. 

Law-making assemblies find themselves in need of (1) guidance 
in regard to the time they may spend upon particular subjects 
of deliberation, and the priority in which they are to be considered ; 
(2) guidance by experts upon the substance and drafting of the law 
and instruction on its probable results ; and (-3) appropriate rules 
of deliberation. 

Time and Priority. It is clear that there must be some regula- 
tion, the minimum of which is to divide the time between majority 
and minority, and to settle which business is to come first. Further, 
there may be the need for setting a limit to the amount of time allowed 

' Cf. May, Parliamentary Practice (p. 657 ff.). 

(i) The definition of a private, as distinct from a public bill, is that it is for the 
particular interest or benefit of any person or persona. (When the distinction is not 
well-marked discussion arises as to whether a Bill is public or private — e.g. 1866 
Ijocal Lhies on Shipping. Certain bills are called ‘ hybrid ’.) 

The main features are : that extensive and wide notice must be given by the 
proposers, that plans m very great detail and evidence must 1>© published, that the 
appropriate department of state must bo notified, that procedure in the House has 
very little influence upon the Bill, and the Committee stage, the principal stage of 
private bills, is so designed in the personnel and procedure, as to produce a careful 
judicial inquiry, supported by demonstrable facts, both parties, proposers and 
opposere, being represented, if they will, by counsel and experts. 

In Germany, in France, in the U.S.A. there is no such special procedure for bills 
of local or private interest. 
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to each speaker, and the proportion of time to be spent on each sub- 
ject. The necessity arises from the size of the assemblies,^ the com- 
plesdty and amount of legislation, the abstract equality of every 
deputy’s mandate, and the ultimate need of a majority for decisive 
action. It is unnecessary to insist upon the amount of work with 
which modern assemblies are faced ; some indication has already been 
given in the chapter upon State activity. But all of them are more 
than busy : they are pathologically congested. Business must be 
treated in order of urgency. Who is to decide that order, when all 
mandates are equal ? That question is not answered by leaving the 
matter to the free decision of all the equal mandates, for then the 
answer would be the anarchy of a mob of uncompromising equals. 
It is answered by the need to secure a majority before anything can 
be accomplished. Tliis need gave ri.se to party groupings ; and to- 
day it is one of the forces maintaining party organization. The 
paramount necessity of a majority causes subordination ; and in our 
own day that subordination is to the leaders of the parties. It is a 
remarkable subordination, hardly ever disputed, and even when 
disputed, it is in the manner of tho.se who sigh for a mythologically 
Golden Age. Party activity in the country, the marshalling of voters 
into partie.s, the exchange of votes for programmes, are the bloom 
of the majority principle. No goveriimeiit can escape from the 
clutches of its own programme, and continue to be a government. 
The need for the regulation of time is intensified to the utmost by 
the large amount of business. The private member has an exceed- 
ingly small proportion of the time for business initiated by himself. 
In England the amount of time allowed by the rules is about 85 per 
cent, for the Government, and 15 per cent, for the private member ; 
in France, the proportion allowed to the private member is much 
higher, owing to the time for interpellations ; in Germany, the pro- 
portion is much the same as in England ; the American House of 
Representatives is perhaps more in the hands of the dominant 
party than in England. In all countries the power of the private 
member ha.s deteriorated ; lie has the power only to follow his 
party. 


Country 

England 
Eranee 
Germany . 

U.S.A. . 

{Switzerland 

Belgium 

Czechoslovalua . 

Austria 
Canada 
South. Africa 

Commonwealth of Australia 


Number of Mfiiibera 
of Lower Chamber 
. 615 

. C12 
. 491 

. 435 

. 196 

. 186 
, 300 
. 165 
. 245 
. 148 

. 76 (in 1929) 
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PARLIAMENTARY PILOTAGB 

Who, then, steers the work of the assemblies and decides upon 
the priority of debate ? It is, of course, the leaders of the dominant 
parties. In England, the Government decides upon the allocation of 
time for particular bills ; the Opposition may challenge this alloca- 
tion, but it cannot overturn the Government’s decision because it 
cannot muster a majority against the Government, and if it did it 
would itself decide upon priority. In England, however, it is one of 
the recognized customs of Parliament that the Government of the 
day shall meet the Opposition as far as it possibly can ; or in other 
words, that it shall not use its power mtolerantl)'. ^ This is an ideal 
pursued for its own value. But governments are also led to this by 
the mipopularity which meets a government when it uses its right in 
a narrow spirit. For ‘ freedom of speech the ‘ rights of minorities ' 
and ‘ carcfid deliberation ’ are powerful phrases ; they embody 
objects of worth which can be offset against the good in the laws 
passed by their suppression ; and a government is constrained to 
such laws with honour. Oppre.ssion also brings revenge ; and a 
government whieh uses it may later suffer from it. Oppositions have 
always favoured the idea of a committee of botli sides of the House 
to allocate time ; governments are naturally le.ss favourable thereto : 
and these things will become clearer later in this discussion. Until the 
present the arrangements between both sides of the House have been 
made by informal talks of the Whips, and ultimately by the fiat of the 
Government. When the Government is not in a majority, it is interest- 
ing to observe, it tends to lose its power over the time-table.® 

In France, the Government struggles vahantly, sometimes vainly, 
with the arrangement of a time-table. Pierre enters upon the dis- 
cussion of the Order of the Day, as though he were about to dissect 
a dead body, not a living assembly issued from universal suffrage.® 
An interesting .symbol of French parliamentary life is the fact 
that there is entirely absent from the rules of procedure of the Chamber 
of Deputies any such rule, as those which, in the Standing Orders of 
the House of Commons, give so much time to the British Govern- 
ment. But, and the exaeptimi is important, the Constitution itself 
recognizes to the Government a right of initiative : Art. 3 (25 February 
1875) gives the President of the Republic the right of initiative, and 
since Presidential decrees require ministerial counter-signature — there 
is the warrant for governmental initiative.^ Duguit says that this 

^ Since tlienso of closure several suggestions havoev'on hcon made for theestahlish- 
ment of a committee of both Government and Opposition to allocat-e time for debate. 

2 It is only necessary to pomt to the fate of the Labour Government of 1923 and 
1929 in England and the Bruning Cabinet in Germany in the summer of 1930. 

* Pierre. Traitf. 1, 961. 

* Pierre, op. cit., Volb. 1 and III, para. Cl ff. 
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has given the Government the largest freedom ; ^ and there is no doubt 
that for the reasons given by him ® the French Government has 
obtained a large measure of parliamentary predominance. The old 
rule of the House admitted an immediate introduction of the Govern- 
ment’s projects before the House,® while bills initiated by members, 
equally acknowledged in the Constitution, had to go to a special com- 
mission for report before appearing in the Assembly. Governmental 
bills received the dignity of being called projets, while the bills of 
members were mere propositions : the terms are indicative of a real 
difference in constitutional significance.^ 

Further, a Government bill, rejected, could be reintroduced with- 
out any delay, a member’s bill could not be introduced again until 
three months had elapsed. The rules of 1915 establish these distinc- 
tions.® Until 1911, however, nothing but informal pressure of the 
Government upon the groups prov'ided security for a regular current 
of business. The rules of the House provided only that the President 
of the Chamber had authority to set up the Order of the Day after 
consultation, and with the agreement, of the Chamber.'’ There were 
certain days regularly allowed to coinmi.s.sions to report ; but they 
were often put off by the President and tlie Chamber, when tlie Govern- 
ment or noii-governmcntal groups were interested in something else. 
Further, the doctrine that ‘ the Chamber is mistress of its procedure ' 
gave legitimacy to sudden demands in the middle of a sitting for 
changes in the time-table. Thus the Government had no privileged 
position ; excepting the rule that a minister must bo heard at any 
time he wishes, but this had its obvious limits. TJie Government 
was compelled to bargain with its component groups and its rivals, 
working with little more, strength tlian theirs. Further, it was not 


TraiU, TV. 30S. 

' Ibid , IV, 305. 

Rpijlf'ment, 

1870, 30. 

The pioportiont* ai 

e .shown by the billowing figures : 

(g) Law.s acdnallif fKinnpd : 

1‘riijilK 

I'mpitKil 

1904 


. ](>1 

58 

1913 . 


. 125 

43 

1925 


. J93 

53 

1920 


. 192 

50 

1927 


. 213 

75 

1907 

{b) l,<awA propoifrd ; 

. 251 

259 

1913 


. 328 

287 

1920 . 


. 478 

500 

192o 


. 328 

491 

1920 


. 437 

443 

1927 


. 234 

388 


These figures wore obtained by my Mtudent, Mr. Perera, m preparation of a thesm 
on parliamentary procedure. The 1927 figuros are not for the whole year, but for 
the .‘tp.'ision ordinaire only. 

** Chap. V, Arts. 20--5 See Boimard, op. cit., p. 508. 

® Pierre, op. cit., I, 803 ff. 
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difficult to upset tke Order of the Day by pleading urgency for some 
bill or resolution, though it was the custom to warn the Government 
that a request for urgency was to be made, and the President of the 
Assembly could hold up the discussion until the competent minister 
attended. The position of the Government and of the Chamber in 
general under such a system was intolerable, and the abuse of these 
opportunities of upsetting the Order of the Day, forms a principal 
ingredient in the criticisms of French parliamentarism before 1914. 

The Chamber set out to cure itself, and some improvements were 
produced by the wholesale reforms of procedure in 1911, i 1916 ^ and 
1920.3 

‘ The proaidonts of the great commissions, the presidents of the groups, or, 
in their default, a member nominated by the bureau of the Commission or the 
group, the vico-preside.nts of the Chamber, are convoked by the president of 
the Chamber, each week if it is necessary, to examine the state of business of 
the Committee. Their conference gives rise to motivated propositions concern- 
ing the order of bu.siiicss and the work of the Chamber and the regulation of 
the daily time-table. The Government, specially warneil by the President of 
the Chamber of the day and hour of the conference, can bo heard. The pro- 
position presented by the oonferenco is road during a session by the President, 
who submits it to the approbation of the Chamber. The time-table as fixed 
by the Chamber is put up in the precincts of Parliament and published in the 
Journal Oficiel. It cannot be modified except by a vote taken either upon 
the initiative of the Government, or upon a demand signed by fifty members.’ 

What (loos tlii.s mean ? At the Confenmee are assembled, the know- 
ledge of ponding business posses.sed by the heads of the Commissions, 
the desires of the different groups, and the policy of the Government 
(which is, of course, strongly represented in the groups). The Govern- 
ment group.s can, if they are strong and loyal to each other, win their 
way, if not by a vote in the Conference, at least by a challenge to 
the Order of the Day in the Chamber. The Government derives a 
eertain strength from the fact that it can challenge and perhaps over- 
turn the Order in the House ; but it i.s obviously better for it to bargain 
with the opposition groups in the Conference rather than try its 
strength in the open Assembly, always a dangerou.s procedure. The 
Government is not put upon better terms than the other groups ; it 
is put on equal terms ; it is not in a position, as in England, to extend 
mercies, happy is it if it can obtain them. So pressed is the Govern- 
ment that, in 1922, all presidents of Commissions were asked hy the 
presidents of the Assemblies to try to send forward a notice of matters 
to be put down on the agenda at least the evening before the Con- 
ference, in order that the Government might have time to look over 
the dossiers before the meeting.* Other things are worth observation 

^ Resolution, 8 Nov. 1911. Cf. Bonnard, op. cit , p. 104. 

* Riglement du 4 Fevrier 1915, Arts. 94 ff. Cf. Bonnard, op. cit., p. 620. 

* Resolution, 24 May 1920. Cf. Bonnard, op. nt., ]). 5.15 if. 

* Cf. Pierre, op cit., Vol 111, para. 803 footnott*. 
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at this point, which will be seen in the full light of their significance 
later ; the President of the Assembly and the Presidents of the Com- 
missions are parts of this steering committee, and it is not in nature 
that they can be parts of such a conference without being able to exer- 
cise an influence upon its decisions. No Government will make trouble 
for itself when constitutional rights have been accorded to certain 
officers. The knowledge and experience acquired by these officers makes 
their consultation by the President of the Republic at a ministerial 
crisis important. Their importance then gives them power over the 
Government. Hence these positions are sought after ; and one way of 
obtaining them is to form a group and become its leader. In their 
due place these facts light up the obscure labyrinths of French pohtics. 

The Conference which regulates the Order of the Day is concerned 
not only with law but also with interpellations. 

The American House of Representatives is bound hand and foot 
by rules which tie it to a programme determined by the majority 
party.^ No government in the English or Continental sense is respon- 
sible for the distribution of time and the decision of priority. The 
shortness of the legislative term and the law-making propensities of 
the American people, coupled with the procedural confusion between 
public and private bills, develop such an urgent pressure that the 
dominant party controls almost every second. In these mechaniof*] 
debates American party organization reaches its perfection, no plia- 
bility being admitted at all. The power elsewhere wielded by a govern- 
ment, came, until 1910, to be wielded by one man ; the Speaker of 
the House, who was, and remains, a deliberate and acknowledged 
partisan. He led the majority force.s, and secured discipline by his 
power, individually, to nominate members to Committees ; as the 
Corainittee.s !ire the decisive .stage of the law in America, the Speaker’s 
power was that of political life and death over the members. By 
the assignment of bills to appropriate Committees and by the power 
of ‘ recognition. ’ of a member in debate, the Speaker enhanced this 
power ; and he and his leading party friends controlled the time of 
the House. Control was exerted through the formal power of the 
Committee on Rules, which had the singular power of reporting to 
the House and changing the procedure and course of measures at any 
time ; of this Committee of five, the Speaker, who nominated the 
rest, was Chairman. A revolt occurred against this system in 
1910 ; the Speaker was deposed from the Committee on Rules ; and 
all Committees were henceforth to be chosen by the Committee on 
Committees. The party leaders control the nominations (in caucus) 

' Cf. Alexander, History of Procedure of the House of Representatives ; Brown, 
Leadership of Congress ; Hasbrouck, Party Control in the House of Representatives ; 
FoUett, Phe Speaker of the House ; Chiu, The Speaker of the House of Representatives 
since 1896 ; and, for the formal ruhngs. Hind, Precedents. 
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to this, and get themselves appointed to the Chairmanship of all other 
Committees. The Speaker’s power was thus disintegrated, and given to 
the controllers of the party caucuses. These leaders decide who shall 
be Speaker (just as he contributes to the decision who shall lead in 
his party), they select a ‘ Floor Leader ’, that is, a manager of debates 
and tactics, (in the Democratic Party he is Chairman of the Com- 
mittee on Ways and Means, and Chairman of the Committee on Com- 
mittees ; in the Republican Party he is ex-officio Chairman of the Com- 
mittee on Committees, and of the informal ‘ Steering Committee ’), 
they settle also the composition of the Committees and appropriate 
the chief positions thereon, they (the Repubhcans) settle who shall 
compose the ‘ Steering Committee The controlling power, then, is 
in the majority party, the Speaker (whose aid in controlling the House 
is indispensable), the Floor Leader, the Chairman of the Committee 
on Rules and the Chairman of the Committee on Appropriations, and 
several other party personages who together form the Steering Com- 
mittee —the name of which is sufficiently expressive of its function. 
These lead, control, and do business with the little clique of leaders 
on the other side ; they settle the legislative programme with the 
President of the Republic, when the party controls the executive 
branches also, direct debate, and get the laws passed. Party caucus 
decisions supplement their personal influence. The Committee is 
appointed to superintend generally the operation of the rules of pro- 
cedure ; but its special political business is to appear before the 
House when the majority party is in distress, and propose a rule that 
such and such a bill be given priority over everything else. 

The German Constitution accords the right of initiative to the 
Government or to the members of the Reichstag.^ This terminology 
indicates the priority of the Government ; “ and tradition, party 
organization and necessity substantiate their priority. After a 
di.se.ussion of the several possibilities of initiative in the German 
Constitution — wliich we shall later discuss — a member of the Reichstag 
and an acute-minded constitutional critic siiys : 

‘ In practice the projects of the Government will always be in the foreground. 
So it is in all parliaments, so has it hitherto been in Reichstag, and so will it 
be in the future. The majority will naturally leave the initiative to the Govern- 
ment, as its possession. It will do this the more if it is founded upon a coalition, 
since an agreement within the Cabinet is more easily obtained than by the 
direct transaction of the parties. Only when the Government is unwilling to 
appear publicly as the originator of a bill, as w-as, comprehensibly, the case 
with the extension of the term of office of the Reioh-President, will it allow 
the parties to act. It may also occur that a party belonging to the coalition 
Cabinet may take the initiative, as a means of agitating the question, perhaps 

' Art. 68. 

® Yorlagen. Members’ bills are again distinguished by a less important title, 
Anlrdge — which is little more than a suggestion, and is almost synonymous with 
the French fropoaition. 
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because it hopes to succeed with the help of the parties outside the coalition. 
These will, nevertheless, be exceptional oases. The minority in the Opposition 
can never accept it as within their duty to come forward with bills, except 
to cause a demonstration. This is because it can never in general expect the 
acceptance of its proposals by the majority.’ ‘ 

German parliamentarians describe the process of legislation with- 
out a mention of any other initiatory activity than that of the Govern- 
ment, “ except that the private members’ own initiative is often used 
for urgent laws of minor importance to help the Government to evade 
the. need for con.sulting the Reichsrat ! German Rules of Procedure 
provide for a Council of Elders (AUesletirat), that is, a council re- 
presentative of all parties, to plan out, but not enforce, the order 
of business. This arrangement existed in the old Constitution,® 
and it was found to be particularly useful in a system where so 
many parties abound. We liave seen that in the French system 
there is an analogue to this. The pre.seut rules (3. Arts. 10, 11, 
and 12)])rovidc for such a Council, compo.sed of twenty-one members, 
representative of the parties, ‘ to support the President (of the. 
Assembly) in the conduct of affairs, and especiafly to. bring about 
an understanding among the groups regarding the order of business. 
It also regulates the distribution of Committee Chairmansliips and 
their substitutes'. Tlie report on these Articles says that it was 
considered imjio.ssibh' to give the Oouiicil compulsory powers and 
the old practice liad to be followed, that is advisory power only, m 
which ‘ after long discussions on a ([uostiou, nothing came of it if 
even one member stoofl out '. Natunilly ! for that member might 
be the Government or ti minority winch liojied for better treatment m 
the Assembly. 

Government Commands Time. Governments cannot avoid 
some time being taken bv the Opposition, as an official body, or by 
private members belonging to the Government or Opposition, but most 
of the time is the Government s, and priority is determined by the 
Gabinet ; though, we have seen, there arc qualilicutions upon this in 

^ Frcytag; von Loringlioveu, oj», cit., pp 215, 216, 

* V'.g. LamW’h, ‘ iicrr.sr/ifj/l drr 500’ — ^Section : U ir rinr fn'sphrrorlayi CiWflfJU 
(if. alw) Hauffo, Dcr UcicImUiif hat brschloascn (1931). The numlM'r of hills passed 


a year is as follows : 

1020 . . . 4H 

1921 i;n> 

1922 . . . . J9h 

1923 ... , 177 

1924 . . .... 53 {a disturbed year) 

1925 . . .... 117 

1926 .... ... 123 

1927 107 

1928 . , .... 71 

1929 . . 8H 


* Berichtdr.'i Au-ii'ichu,sseAfur die Oeschaft’iordnvngt Nr. 4411, Keich«tag, 1, 1920722-3 
and 21 . 
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different degrees in different countries. Wliat is important is the 
general theoretical recognition of Government supremacy, and the 
general expectation that the place of the private member is one of 
subordination to the leadership of his group, and of groups to the 
Government. Even the generous desires of leaders to allow members 
independent headway is not, and on occasions when it was declared 
could not, be fulfilled. ^ The results are, on the whole, good. It has 
often been said that to disperse power is to obscure responsibility. 
Representative government develops into a farce when power is 
divided minutely ; for the electorate, when called upon to judge, is 
muddled. We have already seim to what a small extent the electorate 
can intervene with an independent and positive judgement, even 
under the condition.s where power is divided among and contested 
by two or three well-known entities, like parties. No subtle argu-. 
ment is needed to demonstrate the necessary failure of the electorate 
when those parties are many, without a past and perhaps without 
a future. 

It is a disadviuitage of modern parliamentary practice that the 
ordinary member is excluded from the power to determine the course 
of bu.siness, of legislation, of control over the government : every 
member has something unique, if, in our opinion, silly, to add to 
discussion, and when the dictation of a government i.s regularly un- 
challenged it may fall into error. The question i.s, however, whether, 
on the whole, repre.sentative government functions better or not 
without it. We have already seen that members, as a rule, liave little 
to add to discussion ; neither special training nor formal profession 
fits them for it. Nor is there anything so special about the locality 
they represent that its voice ought to be beard. When it is, indeed, 
the party caucus knows it, and promptly includes it in the ingredients 
of the party's policy. It is enough if the opportunity is allowed to 
men of exceptional talent and character, to denounce the misdeeds 
of Government and Opposition when the occasion demands ; if there 
is left a right of c-riticism ; and we shall show, later, that for this 
there i.s ample — sometimes too ample — freedom, though it is not 
always used capably. The major necessity is a clear and decisive 
load given by a body which can be judged both during and after its 
actual tenure of office in government or opposition. Again we see 
that modern deriiocracy demands a great deal of political parties. 
Without them representativeness and responsibility arc denuded of 


^ E,g. MacDonald relnaed permission for a debate on Lanabury’s resolution (dealing 
with the allocation of time for debate) : ‘ In the present congested state of Parlia- 
mentary business, I regret that I can hold out no hope of being able to afford a day 
for this discussion’ (18 Juno 1924. Uaward^ Vol. 174, col. 2121) ; yet in a speech 
made m the Hou.so soon after the formation of the Labour Government he ushered 
in t)io golden age of freedom for the private member. 
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EXPERTNESS AND INTERESTS 

Bxpertness in making laws is composed of two main qualities ; a 
command of the knowledge of their substance, and ability to formulate 
the results with the minimum of vagueness and unintentional con- 
tradiction of other parts of the statute-book. Here again certain 
technical necessities have thrown the power into the hands of the 
Government, though arrangements are possible, and do exist, whereby 
the members of the assemblies may act independently and efficiently. 

The difficulties of modern law-making are colossal. The know- 
ledge required for the simplest act is complex and special. Even 
when that knowledge is available, it does not follow that the same 
person knows how far existing legal and administrative institutions 
can be used to obtain the desired re.sulta ; or how far existing rights 
will be injured by the new law. The creation of good law involves 
the careful combination of technical Icnowledgo, an understanding of 
the law as it is, sound estimates of the expenditure of money and 
administrative energy required to accomplish the necessary tasks, an 
appreciation of the general disturbiince to be ca used ; and this involves 
the co-operation of a number of technically competent authorities. 
If, indeed, a. single member, or a group of members, could muster these 
requirements, there would still remain a condition which only the 
Government can fulfil in the modern state ; tliat i.s, to scrutinize the 
obvious constituents of the policy and take res]ionsibility for their 
soundness, and to decide upon their timeliness and harmony with all 
the other parts in the general plan of legislative, arlministrative and 
fiscal evolution. This can only be done by trusted persons ; sueb 
people as have won the public confidence in a major degree. That, 
at least, is what the evolution of democratic theory and practice 
amounts to. It is true that there m.ay be exjierts outside the government 
ranks, and there are ; but in government the people ask not only for 
an expert, but for an expert ujion expert-s, even as ordinary men and 
women tend to seek the opinion of those who know the possible short- 
comings of the experts in law* or medicine or house-building whose 
employment they eontomplate. Tliose who are trusted in this matter 
are, naturally, those who liavc had long cxperionco of government 
whether inside or outside of parliament, and those, too, w'ho have rvon 
confidence in a high degree by other qualities. This is no other than 
the Government, in the first resort, and the Administration, the Civil 
Service, in the second, and we shall see later that it is upon Civil 
Service that the Government itself relies very largely for its judge- 
ment upon the substance of legislation. This is the great second 
line of defence — the real Second Chamber, as Graham Wallas has 
called it -of our own day ; and without it confidence in parties and 
their leaders would necessarily sufier serious shocks from time to time. 
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For the Civil Service is a body of men and women professionally 
occupied for life in executing the law, watching its effects, its excel- 
lencies, its failures, and observing the reciprocal influence of govern- 
ment and society. This is true of all the countries of which we speak ; 
and it is to this court of judgement that the proposals of the public, 
of members of Parhament, of party leaders, and of ministers ultimately 
come, and from here that proposals not seldom emanate. 

Outside Experts and Representatives of Interests. The 
sources of law are not, however, confined to Parliament, to the 
Ministry, or to the Civil Service, for neither their range of knowledge 
nor of interests is as comprehensive as society itself. We have already 
seen that parhaments, in a varying degree, only partially reflect the 
occupational and spiritual composition of the nation ; the few men 
in the Cabinet rise a little, but not much, .above the level of talent 
in parhament itself. Indeed, these have not come into office entirely 
on their merits as governors ; they express desire, will, claims. Nor 
can the Civil Service do its work unaided. All are obliged to question 
outside experts and representatives of interests, lest they fall into 
serious mistakes not only regarding the particular interests, but lest, 
too, they do an injustice to the vast unseen intricacy called the Public, 
which remains a phantom while it is unaffected, but suddenly becomes 
a frenzied monster when molested. This is not an entirely new 
phenomenon in government ; the ancient and the medieval state 
exhibited the same features. It i.s impossible for the ordinary 
institutions of government to penetrate the depths, and master the 
complexities, of any modern branch of society and law without the 
special aid of those to whom the m.atter is one of lifelong and 
intimate acquaintance, and to whom all things are revealed owing to 
the vital quality of their interest in the result. Nor is it necessary 
that Government shall ask for aid : the government is eontmually 
pressed by those who observe that the normal political institutions are 
ignorant or uncomprehending, or that tlieir interests are inadequately 
represented and likely to be treated with insufficient care. 

Hence modem governments — parliament, ministry and civil service 
alike — have come, on the one hand, to depend to an extraordinary 
degree upon a variety of institutions to gather information and recom- 
mend policy, and, on the other, to be pressed by organized social and 
occupational groups. To leave these out of account in the analysis 
of modem law-making and government is entirely to miss its nature, 
to place an undue importance upon farlxammtary creativeness, and 
quite to mistake the character of modern methods of popular repre- 
sentation. In the first category, that of institutions gathering infor- 
mation and recommending policy, are such institutions as Royal 
Commissions, Departmental Committees, and Select Committees in 
Great Britain ; Investigating Committees and Departmental Com- 
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mittees in the U.S.A. ; Inquiry Commissions in Germany and the 
Econonoic Council ; and Commissions Extraparlementaires in France. 
To these must be added regular Departmental Advisory Boards which 
have been set up in various countries, principally in Great Britain, 
Germany and France. Finally, there are the technical aids in the 
parliaments, like libraries, and, more important to nascent American 
development, the Legislative Reference Bureau, and the Legislative 
Counsel. In the second category are the representative organizations 
which push an interest, and these operate by deputations to Depart- 
ments at the request of the latter, deputations to Ministers, and 
special ‘ pressure ’ organizations located in the neighbourhood or 
precincts of parliament and the Departments, and called by the 
American name of ‘ the Lobby ’. 

Now all these are simply expressions of the extent to which govern- 
mental action affects the life of the citizen, and of a social life which 
far surpasses in scope and depth that for the regulation of which 
parliaments first came into existence. There is no metaphor which can 
adequately convey the sense of these great diverse surging waves of life 
and desire which now have to pass, filtered and controlled, through 
the narrow channel of the simple institution.s of our immediate past. 
Lower Chambers, Upper Chambers — they are miserably .incompetent 
by themselves to accomplish a tithe of what is needed. They still 
seem to be important because new w.ays require time to establish 
their repute and organization for service, while the old are still cere- 
monial centres which invite pilgrimages. The real machinery is else- 
where, not occult, yet not in the centre ; and with good reason, for 
in the centre is universal suffrage and its incidental ideology and 
trappings ; it waves the Urini and the Thummim. Life and move- 
ment, however, stir in the wings. 

Hence, all controversies, as we shall more amply show later, about 
the decline of parliaments and the need for a Second Chamber, are 
unreal without a recognition of the actual, often the legal, significance 
of these accessory institutions. Nor is that all. These institutions 
themselves, having grown up piecemeal, in response to the special 
demands of casual events and needs, are now in need of co-ordination ; 
and suggestions are plentiful to this end. Among them is the con- 
ception of Industrial or Economic Parliaments, and this we shall 
discuss later with particular reference to the experience of Germany 
and France. Before we do that we ought to indicate (we caimot 
treat in detail) the principal t3rpes of institutions wliich now exist to 
make representative government more adequate to the demands 
upon it. 

Inquiries : the Social microscope. The form of inquiry 
selected in Great Britain to cover a wide scope of first-class political 
importance is the Royal Commission of Inquiry. We are not con- 
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cemed with its legal fonn,^ but with its service. A Royal Commission 
is usually established when Parliament or the Government or the 
Department within whose purview the subject falls has become con- 
vinced that more information and guidance upon policy are necessary ; 
when a Government, which has been advocating a reform for years 
(when in opposition), is suddenly shocked by the realization that 
it is entirely ignorant. It is, of course, needless to say that some 
inquiries are commenced by a government in order to avoid the 
difficulty and responsibility of dealing with a subject at once ; 
it is hoped that public opinion will be lulled to sleep by the 
assurance that the question is under consideration. Every few 
years the opinion of the few hundred people intensely interested in 
politics reaches a point where it is generally agreed that something 
ought to be done. A departmental committee of the Treasury, 
reporting on the procedure of Royal Commissions, deprecated the 
appointment of Royal Commissions on subjects on which there is 
no reasonable prospect of early legislation. ^ This concerned only 
the expense involved. But there is anotlier consideration. Urgency 
of the result is a spur to inventive thought— -and Commissions have 
languished into a kind of somatic impotence owing to the lack of this 
spur. Legislators cast about for a policy, and since 1832 they have 
more and more conic to rely upon the results of investigation by Royal 
Commissions.* The Commis-sioners are experts or interested persons, 
with a Chairman, usually of long and distinguished administrative, 
legislative or judicial experience. The Chairman is of importance to 
the success of a Commission, since he can direct its inquiries fruit- 
fully, can cause members to co-operate harmoniously, can save its 
time by the conduct of its sessions, or not, as his experience and 
personality determine. If he is like Lord Tomlin, Chairman of the 
Royal Commission (1930) on the Civil Service, an expert in excluding 
irrelevant evidence, he is particularly useful ; yet, as the Report of that 
Commission ultimately showed, his legislative creativeness and doc- 
trinal boldness may fall far short of his management of procedure. 

It is not an easy thing to choose Commissioners ; are they to be 
disinterested experts, or representatives of interests affected i Is it 
possible to find experts unconnected with bodies affected by the 
inquiry 1 In order that the pure truth might be discovered it is clear 
that on the whole the advantage lies with commissions of disinterested 

^ Cf. Todd, Farhamenlarif GovernmetU (1892), Vol, II, Part V, Chap. 4, Sect, 6, 

^ Cf. Meport of the Departmental CommiUee on Oie Procedure of Hoyal Commissions^ 
]910, Cd. 6235, p. 6. 

® A picture of the work of Royal Comniissions of Inquiry is to be constructed from 
Parliamentary Returns : Aucount.s ami Papers, 185(>, V’ol. 38 ; Parliamentary Papers, 
No. 720 of 1850 ; No. 317 of 1802 ; No. 342 of 1886 ; No. 338 of 1896 ; No. 315 
of 1904; No. 159 of 1913; Cd. 7856 of 1914-lG; Cd. 826b of 3916; Cd. 8916 
of 1917-18. 
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experts, or as near to this as one can attain in practice. ^ But govern- 
ments are obliged to remember that what they are seeking is a policy, 
not the truth ; that is, a practicable plan, given the existing interests 
which will try to resist any change calculated to damage their situation. 
Governments, therefore, believe it is better to consult those interests 
beforehand, in the hope that they will define the extent of acceptable 
reform, and the concessions they require. Hence, representatives of 
interests are often put on the Commission ; and since they cannot 
agree with each other, they compromise, making mutual concessions, 
not always for the public good. Great opportunities have been lost 
by governments to hoar recommendations made on a national basis, 
through their desire to find an immediately viable plan ; for example, 
in the Royal Commission on Local Government (1923). It would 
undoubtedly be best if the interests were excluded, but it is difficult 
to see how this course can be pursued, for once it has been admitted 
that government is only by the consent of the governed, the repre- 
sentation of interests upon the Commissions is an unavoidable con- 
clusion. I, personally, agree with the opinion of the Committee on 
Royal Commissions, and 1 think its way would ultimately be the way 
of ^appiness for the general body of the people, but, on the present 
foundations of government, it can only be accepted by governments 
with exceptional courage, who arc prepared to fight herd against the 
interests which control many votes. However, a large admixture 
of independent experts is possible only in the rare cases when the 
interests have not wide territorial ramifications. When, moreover, 
a matter is of high urgency, and the parties to it have hopelessly 
disagreed, as in the coal industry disputes of 1926, the way is open 
for a commission of experts only. 

Commissions function by calling before them independent experts 
and representatives of interests who give written and oral evidence. 
Commissions sometimes employ special investigators, as in the 
Poor Law Commission of 1909 ; or send assistants, or go them- 
selves, to various parts of the coimtry to obtain evidence by direct 
observation. A fault of the procedure is that the witnesses never 
meet each other to discuss their difierenccs before the Commission. 
Another perhaps unavoidable defect is the truly awful ignorance of 
some of the Chairmen and Commissioners. The appointment of 
Commissioners who are interested in and know, if anything at all, 
only one branch of the subject, seriously wastes time, for the Com- 
mission spends day after day in acquiring the most elementary facts, 

' Cf. Report, cited, p. 6 : ‘ And it is of equal or greater importance that those 
selected as ComnuBsioners should, as far as possible, he persons 'who have not com- 
mitted themselves so deeply on any side of the questions involved in the reference 
as to render the probabdity of an impartial inquiry and a unanimous Report prac- 
tically impossible.’ 
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until sucli time as witnesses have coached them in the problems which 
they should already have come prepared to investigate. Meanwhile, 
they lunge about in the hope of coming upon a ‘ revelation Nor have 
Commissions succeeded in working out a code of procedure with prin- 
ciples at once sound and always adopted. The way to authority is 
behaviour based upon a systematic recognition of certain principles 
of inquiry.^ 

However, it cannot be denied that Royal Commissions have been 
of basic importance in the country’s legislative and administrative 
progress. For even when they have split into majority and minority 
they have put the issues clearly. It may be that only a unanimous 
report is a policy, hut again a divided report is a record, and that 
also has its usefulness ; ^ and even when recommendations have been 
foolish, and selfishly established at the expense of the general public, 
the evidence gathered m the interesting and revelatory form of ques- 
tion and answer has been of immense value. It is a bad mistake 
to attempt to state the value of Royal Commissions by an obiter 
diclum on the length of time which elapses between the recommen- 
dations and their realization. It is now a common impression that 
this length of time is ten years. But what does ten years mean 1 
That all the recommendations or some of them have been put into 
practice ? Why, indeed, should they be put into practice at all, if 
they are deemed to be politically bad 1 All the great pieces of social 
legislation of the nineteenth and twentieth centuries have been made 


^ The committee of 1010 considered certain interesting portions of such a code : 
e.g. compHJtJory powers to send for persons and papers (j). 4). It was recommended 
that a Circular be sent to the Chairman and members of a commission in order to 
indicate ‘ certain general principles respecting the conduct of business of Royal 
Commissions, in supplement of the Ch’cular of Instructions at present issued by the 
Treasury and the Home Office ’ (p. 5). 

The man in the street is supposed to be afraid of experts ; and the Press cer- 
tainly feeds tins fear by its caricature of the professor-type. Whatever distrust 
there is, is nowadays overcome by the fact that once parties are well established 
and leaders trusted, they arc able to do many things which are distasteful to the 
public and persuade it that they are right. Further, the idea of science, the belief 
that salvation is attainable by trust in the prescriptions of men who devote the whole 
of their lives to the di.scovery of the nature of a minute portion of the universe, organic 
or inorganic, is already one of the most important factors ruling the mind and be- 
haviour of the modern world. This has its disadvantages, for it is often forgotten 
that knowledge is no substitute for will, and that it is often spurious. But the faults 
are the faults of juvenile excess. The world is yet young m science and has there- 
fore not yet learnt how far it ought to dominate and to be dominated ; and this is 
particularly the case in the U.S.A., where in the name of science, the common man 
is too often cheated by those in whom he has trust. 

Nevertheless, scientific analysis, and the habit of regarding it as so sacred that it 
deserves unquestioning obedience, is a most important polit ical factor. It is one which 
clearly marks off our age from the age of Voltau*© and previous times ; and it is a factor 
contributing to efficiency in the machinery of government, and consensus in the 
direction to be travelled. But it, naturally, cannot cause the hon to lay down with 
the Iamb. For to know all ia not to forgive ail, nor to concede all ; it is often a further 
warrant for demanding all, and at the most it merely reduces the ambit of disharmony. 

* Cf. Report cited, p. 8. 

VOL. n. — 49 
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by Royal Commissions, or the other forms of inquiry, such as Select 
Committees,' or Departmental Committees. “ 

In other countries also there are similar bodies of inquiry set up 
from time to time, and of much the same nature as those in England. 
In France, Germany and the U.S.A. much more is done by the regular 
parliamentary committees and commissions which are normally con- 
cerned with legislation, and here the investigations and reporters are 
purely parliamentary, but evidence is obtained, in written communi- 
cations from interests concerned (in France and Germany) and in 
the U.S.A., by personal hearings. In the three coimtries there are 
departmental inquiries, instigated by the executive, or especially 
comprehensive investigations, as in the great Economic Inquiry of 1928 
in Germany, the Committee of Financial Experts of 1925 and 1926 in 
France, and the Hoover Commission of 1930 on Unemployment in 
the U.S.A. , where not only officials or former officials co-operate, 
but where outside experts and members representative of interest.^ 
participate. 

Principal Defects. A larger view of these investigating bodies, 
especially the extra-parliamentary bodies entrusted with important 
inquiries, reveals three qualities which have their advantages, but 
which also have disadvantages. Inquiries are arranged for only when 
they are urgently required ; their terms of reference are narrow ; 
they cease to exist as soon as they have made their recommendations. 
We have already suggested that urgency is a constituent of successful 
inventive thought ; it prevents rambling, waste of time on unim- 
portant details, excessive subtlety. Narrowness of tlie terms of 
reference is necessary to limit and concentrate attention : the par- 
ticular question determines these limits. Those advantages have 

^ A Select Committee la appointed ‘ by either House to cooMider any mattorH 
upon which that House may desire information and aRsistance. or any bill which 
may be committed to them by that House ’ (May, Parliauu-ntary Pmcticc, p. 468). 
It is usual to nominate fifteen memberh. but tliere liave been .several larger com- 
mittees (ibid., p. 471, footnote 4). 

Nature of Work — (a) Scope ; 

(i) Bilk — the Bill itself is the order of reference, 

(ii) Other matters — the House has power to enlarge or narrow the order of refer- 
ence. 

(6) The Lords do not give select committees authority to send for witnesses or 
documentary evidence but ‘ jiartics an* ordinarily wirved with a notice from a clerk 
attending the committee, that their attendance is requested on a certain day . . 
(ibid., p. 470). 

(c) The Commons give when ncprs.sary ’ power to send for p(*rsons, papers and 
records If that power be not given, the documentM which may be laid before 
the committee are handed in by the chairman. 

Cases where an order is neglected or disobeyed are reported to the House, and the 
offenderis treated as if he had been guiltyto the House itself. (No action was taken 
by the House in a case which occurred in the Session 1912-13, ibid., p. 84, footnote.) 

2 Departmental Committees arc appointed by the Minister of any Department 
which wishes to conduct an inquiry, usually, but not always, moie limited in scope 
and importance than the questions put Iiefore a Koyal Commission. They cannot 
compel evidence. 
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their reverse side. Urgency may sharpen attention and inhibit 
preoccupation with the relatively unimportant, but it may also check 
exploration. The terms of reference may be too narrow : indeed, 
social and economic relationships are so much parts of one great web 
that the whole difficulty of economics and sociology is to know at 
what point to penetrate, and how much to include. If the inquiry 
is for immediate use — or is said to be — and it is conceived as sub- 
ordinate to a particular piece of legislation, only the immediate threads 
connecting it with cognate subjects are examined. It might be of 
public advantage in the long run, if the terms were wide and the 
Commission were larger and sat longer. Finally, since the Commis- 
sion is not a permanent body, there is no one to w’atch the reception 
of its recommendations on its behalf, to give an authoritative, answer 
1o difficulties of interpretation, or to answer questions which have 
escaped attention. 

Considerations of this kind — the belief that a permanent body of 
wide membershij) and large scope would be a useful supplement to 
existing institutions— have caused the growth of the theory of an 
industrial or economic parliament, and have even contributed to their 
establishment in Germany and France. It may be said at once, 
though the further analysis is reserved for later pages, that in the 
first-named countrj" at any rate the Council has disintegrated into a 
number of special committees of inquiry, though permanently linked 
and functioning, and chosen, by an autonomous procedure, from a large 
body (200) of representatives of interests. This is not what was 
intended, but it is the result of practice amending the original inten- 
tion ; and there is now both permanence and width in the large body, 
and speciality in the committees. 

Whetlier or not the bodies which already exist to inquire and 
recommend are organized in the best possible manner, their value 
is indisputably vital to repre.sentative government. They provide 
expertise not usually possessed by the members of the assembhes, 
and they virtually add the representation of interests not otherwise 
adequately included. They lighten the task of parliaments, as to 
quantity, and prepare for their final decision, sometimes only for their 
information, the measured considerations on both sides of legislative 
proposals. This division of labour leaves to members tlie application 
of their political mind and will, that is, the pure assertion of their 
power in the direction they think for the best life of the .state. The 
pure principle of Number still operati's, but only after tlie influence 
of science has been brought to bear on the confronted multitudes. 
Here, again, are tilings undi’camed of by Koiusseau and the elder Mill. 
The process of education of parties and electorate never ceases ; 
while parliament is in session, and in the intervals, a constant stream 
of scientific knowledge flows from commissions and committees, and 
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the parties, the civil services, and the professional and independent 
publicists and thinkers seize upon it, analyse it, break it up, and 
according to their political lights, endow it with meaning. Their 
desires are modified, deferred, or permanently suppressed, because 
their partial or complete impossibility is rationaUy demonstrated. 
Philosophers cannot be kings, but in our own day they advise and 
impress rulers through institutions such as we have examined. 

Departmental Advisory Councils. A development which has 
proceeded with that already described is the growth of permanent 
advisory councils of experts in the Departments of State. This is a clear 
recognition that legislative and administrative initiative lies with the 
Executive ; an aid to sound thinking has been established at its most 
frequent source. On a major scale, and as part of the regular admin- 
istration of the State, this development first occurred in France. It 
was, perhaps, a product of the fact that the French Civil Service was 
not until recent years recruited for its efficiency, but was largely a 
creation of political favouritism. Sound sense must necessarily reside 
•somewhere. Secondly, and this is more important, since it is a more 
permanent feature, the French have, at least, since the time of the 
Physiocrats, and it could be maintained even since the time of Louis 
XIV and Colbert, insisted that experts, the intellectual elite, shall 
provide their law-making. It is observable in the economists who 
thronged the Court of Louis XVI, ^ in the galaxy of intellectual stars 
who shone in the firmament around Napoleon, the continuous 
deference to the Conscil d’Elat (as a supreme court of intellect), and 
it is observable to-day in contemporary French political theories 
of vocational representation and democratic competence. ^ 

Various departments ^ of state are aided by consultative councils. 


^ Cf. G. Weulersso, Le Mouvemfvi Phymocraliqve ev Fravvc, IT, 155, 249-53. 

* Its general aspects aie dwcussed in Madaringa's Knyhshinen, Frtnchynen ami 
Spaniards. It is further to be observed in the programme of practically every political 
party, especially the great study groups. 

* The Oomseil Snpt'rieiir d'Hygtene puhliqne was instituted in 1848 and has since 
been reorganized, principally in 1905 {Code Ad7ninisiraltf, Petite Collection Dalloz, 
1928, p. 437). 

It comprises the president of the Sen-ale Commission d'Hygihie, the president 
of the Commission d’llygihie of the Chamber of Deputies (note this mter-oonnexioii 
of the Parliamentary Commissions "with expert and departmental roprosentativoa) ; 
a number of high officials of the various branches of the Ministry of tho Interior, 
Finance, Foreign Aflairs, Education, Public Works, Labour and Social insurance. 
Agriculture, etc., etc., and a large selection from among the various local health 
administrators and medical schools concerned with public health. Further, the 
Association Qtnhale des Midecins de FrancCy various academies, and the Conseil 
d'iltat, a worker and an employer, certain others in the medical profession, are chosen 
by the presentation of several names by their groups and nomination by the minister. 
Let us give one more example, in an important field of state activity, that of the 
regulation of commerce and industry. There are two Conseils of special importance : 
(a) The Conseil Supt'rieur du Commerce el de Vlndualrie (cf. Pic, Traiti J^limentaire 
de Legislation IndustriellCy p. 107), and (5) Conseil Suphienr du Travail. The former, 
we are told, had its origin in tho plan of Henry IV and Sully, and its history is an 
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some of wMcK ate akeady over a century old, althougli naturally 
their composition and function have been amended from time to time, 
I do not propose to enter into a detailed analysis of these features, 
but I wish to point out only their general character. They are com- 
posed of two elements : the purely expert, when they may be ofhcials 
in service or retired, and representative of interests, though this does 
not necessarily exclude an expertness which would entitle them to 
be heard on this ground alone. Thus the Conseil SupSrieur de Vin- 
struction Publique began in 1850 as a body representative of groups 
whose vital aims would be affected by State control of education : 
along with professors and professions, which would combine the 
opinion of an intellectual and judicial elite, there was a majority of 
minis ters of different religions, members of the Institute, Councillors 
of State, Judges ; moreover, these members were chosen by their 
groups. In 1880 the Cornell was converted into a body formed by 
members elected by the various groups within the teaching profession. 
Of fifty-seven members thkteen are chosen by decree, which means 
by the Minister of Public Instruction. Nine of the thirteen must 
be members or past members of the administrative or professorial 
staff of the universities, and the other four chosen from among non- 
State-supported education. Forty-tliree members are elected by the 
Institute and the teachers. 

The work of the.se committees is substantially the same : to 
advise the Government upon its projects of law and the orders which 
are designed to give detailed effect to the law. There is no doubt in 
the mind of instructed Frenchmen of the value of those Councils ; 
they have done important work preparatory to the passage of legis- 
lation, ^ and have cleared up difficult questions of law which have 
been raised in the course of administration. Since they are fairly 
large bodies, and to convene them often would mean a disturbance in 

interesting comment upon the elate activity of former days. Its present constitu- 
tion dates back to 1882. There are no elective members, but the majority of the 
Council is composed of th(‘ Presidents of local Chambers of Commerce. In spite 
of the representative quality of those members, the care taken to get an equitable 
geographical distribution of the membership, the Jack of an elective element has 
been the subject of complaint, and it is said that its authority ■would be greater were 
there elective members. The Conseil Suptricur du Travail included, when it was 
lirst created in 1891, only officials and persons nominated by the mimster. As a 
result of protests the ('onsetl was reorganized on various occasions, and is now regu- 
lated by a decree of January, 1921. It has seventy-eight members, consisting of 
thirty-two representatives chosen by employers’ organizations, thirty-two repre- 
sentatives of workers’ organizations, and fourteen members consisting of three Sena- 
tors, live Deputies, and members of the Paris Chamber of Commerce, elected thereby, 
a member of the Federal Committee of Bourses du 2'ravail elected by this body, 
three members of the Institute and the Professors of the University of Paris (nomi- 
nated by tlie Ministry) and a member of the ConsultaUve Chamber of Workers^ Associa- 
tions of Production chosen by tlie adherent organizations. Cf. also Barthelemy, Traite 
iJl^mcntairc de Droit Administratif, lOtli od., Paris, 1923, p. 128 
^ Cf, Pic, op. cit., p. 113, 



762 MODERN GOVERNMENT [pt. v 

the ordinary administration in which they are engaged, they meet 
rarely, and current work is left in the hands of a permanent sub- 
committee. An acute critic, Chardon, has observed that at the 
Ministry of Public Works great services have been rendered by the 
Committees, but that there is always the danger that such institutions 
may be abused when they are made the means of replacing an urgent 
act by discussion ; when the more instructed members are reduced to 
giving lectures to the rest ; when instead of light proceeding from 
discussion there proceeds an illegitimate child of compromise ; when 
number triumphs over reason ; ^ and other criticisms of waste of time 
have been made.^ 

Conseil d’Etat. There was a time when the Cmiseil d'Etal was 
a sort of grand initiating legislative body. This was under Napoleon.-’ 
Its very success in those years when it included men like Cambaceres, 
the Tronchota, Roedorer, Portalis, Merlin de Douai, Mole, made it 
anathema to the Restoration. It fell, to rise again in the Constitution 
of 1848, as the consultative body for all law.s, except financial, and 
those which wore declared urgent, and then it was elected by the 
National As.sembly. Under Napoleon III it becami' an imitation of 
its ancient self iitthe beginning of the century, but the Third Republic, 
while making it the heart of the French administrative and judicial 
system, reducetl its law-makmg powers. 

In regard to laws, consultation of the Comcil d'Elat is facultative ; ^ 
in regard to those elaborations of the law, which are nece.s.sitated by the 
difficulty of fitting broad rules to a .society which consists of many 
narrow and special interests, it has still great power which we shall 
describe later. At any rate, at present ministers may consult 
it ° — but they do not —at least as rogard.s the subject-matter, the 
policy, of a bill ; that, as we have .seen, has been devolved upon special 
councils attached to each Department. It can, however, advise upon 
the form of the law, and the effects of new legislation upon the existing 
codes : ® a very important function in the modern state, when a legal 
link added or subtracted vitally affects the character of the whole 
chain, and where security of existent riglits is a part of the incentive 


^ Cf. Ciiarclon, Lce Travaux Pvblirs. PariH, IJ)04, p. 52 S. 

* Cf. Av}ialfi of the Academy of Sot’Uil and Moral Hcicticcs. Les Reformes Admtms- 
traltvcE, 1929. I have discussed these JJcpartracntal Advisory Councils further in an 
article in Public Administration, Janiiarj', 1931, called ‘(IfficiaJs and the Public 

* Cf. Aucoe, I, 132, and Edmond Blanc, Napoleon /, Chap. III. 

* Law of 24 May 1872, on the Reorganization of the Conseil d'etat. Part II, Art. 8 : 
‘ The Conseil d'tlitat gives its advice : (1) Upon projects of law initiated by Parlia- 
ment which the National Assembly (then a single Chamber) decrees should be sent 
to it. (2) Upon the project of law prepared by the Government, and which a special 
decree orders to be submitted to the Conseil d'etat. . . .’ And cf. Pierre, op. cit., 
Vols. I and III, para. 82-5, for a commentary upon this article. 

* Pierre comments : ‘ They (the Government) are not bound in any degree by 
the collaboration which they have requested * (op. cit., I, 85). 

® Cf. Aucoe, op. cit., I, 146. 
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to continue to make them fruitful, and the economic and social edifice 
is so nicely composed of anticipations that a multitude of forces will 
act and interact in a certain way, that any brusque and careless move- 
ment may cause disturbances far beyond the range of immediate 
vision or control. We shall have occasion to discuss the work and 
composition of the Conseil d'Etat later, in dealing first with its 
powers over administrative orders, and then, further on, with its 
power in the Civil Service and administrative practice. We may 
at this point, however, make this observation. Every country has 
produced something of saving excellence in its machinery of govern- 
ment. However defective the organization, there is somewhere a 
buttress which saves the whole from falling into ruin. And perhaps 
at those points the student will find the best means of exploring the 
characteristic governmental genius of each nation. In France the 
effective prop is the Conseil d'Elal. Indeed, its brilliant history has 
caused a number of critics of French parliamentarism to seek relief 
by a return to the obligatory con.siiltation of the Cmiseil on all laws.^ 
Cut nothing has so far been done. 

What wc have said about France in regard to Consultative Councils 
does not require much modification to be applicable to the other 
countries of this study. But there are some differences of detail 
I'especting the length of time for which such bodies have existed, their 
composition, and their functions ^ Of all of them we can say broadly 
that the representative element is only of recent inclusion, and is the 
result of the maturity of th'e repre.sentative principle in the modern 
world, and the recognition that though parliaments may have the 
plenitude of power they have not the plenitude of wisdom. Nor 


^ These will be found sumraanzod up to 1898 in Michon, L' Initiative Par- 
Icmtniairc, p. 310 ff. ; and the trend of ideas Hine© then is to be found in the party 
proCTammos and such articles as those by Lofas in tho lievue dM Sciences Polilwues 
tor 1929-31. 

“ For example, tho following Advisory Committees have been created in Eiig- 
Jand : 


Board of Trade. 

(i) Mercliant .Shipping Advisory Committee. 

(ii) Board of Trade Advisory Council. 

Ministry of Agriculture and Fisheries 

(i) Agricultural Advisory Committee for England and Wales. 

(ii) Advisory Committee on Co-operation and Crcd.it. 

(lii) (Development Commission) — Advisory Committee on Agricultural Science. 
Board of Education 


(i) The Consultative Committee. 

(ii) Adult Education Committee. 

(ill) Advisory Councils of the Victoria and Albert Museum and the Science Museum. 

(iv) Burnham Committees. 

(v) Secondary Schools Examinations Council. 

In the United States there are ‘ Advisory Boards ’ in ; 

(i) The Tariff Commission. 

(ii) The Biological Survey (unoflScial). 

(iii) The Bureau of Internal Revenue (the Board of Tax Appeals iw, however, a 
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should one omit the advisory work done by such bodies as Chambers of 
Commerce, Agriculture, etc., which in Europe have a public status.^ 

Libraries and Reference Bureaux. No results of a specially 
fruitful kind are to be obtained from a special analysis of such aids to 
the legislator as libraries. All parliaments have collections of books 
and dociunents and places where fairly quiet study is possible ; and 
the librarians are usually persona able to indicate references and furnish 
material. But all parliaments seem to be cursed with the same vice ; 
it is impossible for the member to find a convenient and comfortable 
sohtude in which he may work in \mdisturbed quiet ; for the members 
are so many, and the architecture so old-fashioned that members 
are condemned to the company of many others who smoke, talk, 
telephone, or dictate to their secretaries. Only the American Assem- 
blies have approached a dignified and useful accommodation for their 
members. Of the rest, the English politician’s judgement is true : 

‘ The House of Commons is a place where you can’t rest and you can’t 
work.’ 

In the U.S.A. special arrangements are made in Congress and many 
of the States for expert aid to the legislator, but now for the form 
rather than the material of bills. Congress itself ^ has created a 
special branch of the Library of Congress (the equivalent of the British 
Museum Reading Room) to which members may send questions and 
whence information and references arc sent to them. 

The principal experiment of the U.S.A. in tliis respect is, however, 
to be found in some of the States, following the lead of Wisconsin. 
The Wisconsin Legislative Reference Department was established in 
1901. It was a part of the Wisconsin Library Commission especially 
to help legislators. It sought and still seeks to collect the material 
or references to the history of laws in all the American States and 
foreign countries from official sources, newspaper extracts, and docu- 
ments describing the results of legislation. These were so indexed that 
the legislator could be provided with a volume of relevant material 
almost as soon as he asked for it. Its efficacy of course depended 

judicial rather than an adiisory hmly) ; and Ihe Bureau of i'ureign and Domestic 
Commurce is in constant t (insultation ■with a vast numher of bodios re])reHentatuo 
of various branches of commerce and industry 

There have been numerous ad hoc Advisory Committees in coemoxion 'with the 
administration of such acts as ; Cotton Futures (1914 and 1922) ; Oil Regulations 
(1922 ) ; Federal Water Power Act (1920). 

For a full account of the importance of these committees, see J. P. Comer, Login- 
lative Functions of National Administrative AuUioritieSf New York, 1927, Chaps. VII 
and VIII ; and cf. Childs, Ijibour and (JapiUtl (Columbus), 1931, especially pp. 197 If. 

Regarding Glermany, cf. my article, ‘ Oflu jala and the Public in Public Adm inistra- 
Hon, January, 1931. 

' Cf. Geny, La Collaboration den particulicrs arec V Administration (1930), pp. 180 
£f. ; Tatarin-Tamheyden, Ihr Brrufsstando, 

* Cf. Congressional Directory, Dec., 1930. p, 261, for list of eight ‘ Consultants ' 
ranging from classical literature to economics. Cf. Weber, Organized Efforts for the 
Improvement of Methods of Administration, p. 353. 
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upon the intelligent anticipation of the staff and, while this was under 
the founder, Charles McCarthy, its work became the wonder of America. ' 
The result of his experience reveals the mental condition of the 
ordinary member of parliament, and the conditions of success and 
failure of such bureaux. 


‘ Our short experience has taught us many things. We have been eonvineed 
that there is great opportunity to better legislation, through work of this kind 
— that the best way to better legislation is to help direetly the man who makes 
the laws. We bring home to him and near to him ever^hing which will help 
liim to grasp and understand the great economie problems of the day in their 
fullest significance, and the legislative remedies which can be applied and the 
legislative limitations which exist. We must take the theory of the professors 
and simplify it so that the layman can grasp it immediately, and with the 
greatest ease. The legislator has no time to read. His work is new to him, 
he is beset with routine work, he has to have conferences with his friends. ITpon- 
political matters he is beset by office seekers and lobbyists, and he has no time 
to study. If he does not study or get his studying done for him, he will fall 
an easy prey to those who are looking out to better their own selfish ends. There- 
fore we must shorten and digest and make clear all information that we pnt 
within his reach.’ ’ 

The essentials of such a scheme were ; a carefully selected library 
conveniently placed ; a talented librarian and indexer ; compact and 
accessible arrangement of the material (' legislators have no time to 
read large books ’ ) ; complete index of all past bills ; records of all 
‘ political ' as well as scientific arguments on bills ; (‘ we must 
remember that he often relies as much upon political or unscientific 
arguments as we do upon .scientific work ’) ; digests of laws, accounts 
of their operation, bibliographies ; a non-political and non-partisan 
.staff ; a head of the department trained in the social services— with 
tact and knowledge of human nature : a trained legislative drafts- 
man ; complete devotion as to hours of labour, quick work in an 
emergency, continuous anticipation of the legislator’s needs. 

Of course, this experiment was typically American ; that is, it was 
an immediate re.sult of the lack of effective party life, the lack of an 
expert and impartial Civil Service, of the vulpine, operations of the 
‘ lobby ’, and the rather low level of American State politicians — even 
in Wisconsin. The effect on American State legislatures of these 
reference bureaux is very small indeed. The experiment is hardly 
mentioned in the latest text-books. But some of the conditions 
which rendered it necessary are present, though perhaps in a different 
degree, in all democracies. 

In Germany an experienced parliamentarian says ; 


‘ All of this (the four-storoyud, woll-stocked library) is at his disposal. He 
should use it. Should speak not a word and make not a decision before he 


^ Cf. C. McCarthy, The Wisconsin Idea^ New York, 1912. 

2 Bulletin^ Wisconsin Legislative Reference Departnient> 1908. 
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has consulted every aid in the archives and the library to test and explore his 
judgement. Poor MiiUer ! The pressure of the vocation does not allow you 
so much as to take thought, let alone to come to any profound research of the 
truth ! ’ * 

Charles Benoist’s voice is one only of a multitude in France which 
say the same thing : the level of parliament is low, not so much owing 
to natural unintelligence, but owing to ‘ lack of preparation, to improvi- 
sation of a new mode of life which cannot be improvised And 
there is bitter complaint of the lack of library facilities and other help 
even in the Commissions. Further, the help of the Civil Service is 
available only for the Government, and not for private members. If 
these are ever again to add to the wealth possessed by the party, 
instead of living upon it, only institutions of this nature can rouse 
them from theii' slumbers interrupted only by the division-bells: and 
for committee-work, particularly, is aid of tliis kind important. 

‘THE LOBBY’ 

So far we have been concerned with the influence upon parlia- 
ments of information procured by officially constituted bodies which 
serve largely in a scientific .s]>irjt. In so far as these have influence, 
it is the influence of fact upon de.sire. Even when experts are repre- 
sentative of groups whose power affects the legislature, the intention 
is, in the first place, to educe and express the facts apart from con- 
.siderations of how many would vote for or against the recommenda- 
tions based upon them. They are the evidence and policies of the 
disinterested, as near a.s can be in a political world. But men are 
fearful for their interests, and do not easily trust advocates so far 
removed from them as political parties, members of Parliament, civil 
servants, and experts. The tendency to .scramble for the goods of 
life, and to defend oneself against attack, never relaxes. Consequently, 
various groups with well-defined interests specially organize to influence 
the Legislature and the Executive. They arc not satisfied that Govern- 
ment knows enough about them to be fair when subjecting them to 
the burdens of citizenship. They feel that they must inform members 
of the true state of affairs, call their attention to the numbers of people 
who will be affected, and to the opinion of these people upon the 
suggested measures ; they cannot resist the desire to follow the legis- 
lator vigilantly and solicitously from the days of his candidacy to 
parliament, and thence through the various stages of legislation, 
teaching him the foundations and consequences of their claims. 

All goes back to the vast scope of modern state activity and the fact 
that it is impossible for the existing organs of government themselves 
accurately to know the substance and the strength of the various 

1 Cf. Lam bach, op. cit., p. 91. 

- Revue des Deux Mondes^ 15 Oct. 1907, UAtmrehie provoquee. Cf. Les Luis dt 
la Politique Franfaise (1928). 
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claims in any given legislative and administrative situation. We 
should expect to find political self-help where help is otherwise not 
forthcoming, wherever the ordinary representative institutions are 
weak in their representative qualities, and wherever groups do not 
trust these, either because they are weak, or because the groups are 
voracious. The two, of course, go together, but there are differences 
of emphasis in different countries. We should, however, notice, 
before we proceed to discuss the different countries, that all of them 
have been moving in the same direction in recent years, that is, in 
the direction of what the Americans have called the ‘ Lobby ’, or 
‘ Third House ’ ; all, of course, because industry and social feeling 
have everywhere .shown the same tendencies. Let us discuss group 
representation before the C'ongre.ss of the U.S.A., since this country 
has developed furthest. Both the pathological and the healthy 
features of that system afford good criteria of the theory and practice 
of group representation. 

The practice is not new.^ From the beginning of Congress there 
were people, not elected representatives, who understood and employed 
the means of influencing Congressmen to pass or obstruct legislation 
favouring particular interests. With the increase of state activity, 
and, therefore, of parliamentary power, the ‘ Lobby ' of Washington 
liecumo more and more the centre of such business. Friends of Con- 
gres.smcn, hangers-on of th<‘ departments, former officials, Congressmen 
who had failed of re-election, lawyers and journalists, and members 
of ('ongress themselves, promoted special interests. Women were 
cmployi'd to trim the locks of congre.ssioiial Samsons. The terms 
‘ lobby ’ and ‘ lobbyist ’ became expressions of contempt and vituper- 
ation. To-day the lone wolf has vanished ; and tliere is no slinking 
about upon iiiisavoiiry errands. Contenijrt, is not entirely dissipated, 
but fear and respect have taken its place. For the ‘ lobbyist ’ has 
come out in the open, advertises himself to the public rather than 
hides himself from it , and has sources of revenue which are cheerfully 
disclosed. The groups liave vast territorial organizations, some of 
them nation-wide, and they concentrate in Washington, in large suites 
of offices, filled with trained officials and experts, executive staffs, and 
all the modern equipment of research and propaganda bodies, rivalling 
the minor Dejiartmcnts of State. 

It is computed, as a very conservative estimate, that the number 
of such groups with representatives in Washington is well over 500, 
and this does not include volunteer spokesmen who come to the capital 

^ Of. Herring, Group RcpresenUitioii before Congress (John Hopkins Press), 1929 
— a very capable piece of work. Cf. also the more delaiiod analysis of the American 
Chamlier of Commerce and the American Federation of Labour in Childs, Labour 
and Capital. Cf. also Odegard, ‘ Lobbies and American Legislation,’ Current 
Ilishirg, Jan. 1930; Luce, Legtslalive Assemblies {W2i), Chap. XVIL 
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from time to time on special deputations to the departments. Con- 
gressmen cannot now speak of them except in metaphor. But of 
the 600 only about one out of five are really effective and ‘ recognized ’ 
by Congressmen as being authentically representative of interests in 
the country and worth a careful hearing. The delegations represent 
an enormous variety of interests, and every part of the coimtry : to 
give a summary view of these interests is almost to reproduce a census 
of production, every plank in all the pohtical platforms, and a register 
of social interests. Broadly, they are of two kinds : those whose 
primary interest is to secure immediately self-regarding benefits — 
like the American Federation of Labour, the American Chamber of 
Commerce, the Farm Bureau Federation, and those whose primary 
interest is to endow others with a material or spiritual blessing — as, 
for example, the National League of Women Voters, the Daughters 
of the American llevolution, the Federal Council of Churches of 
Christ in America, the National Catholic Welfare Council, the American 
Legion, and the National Council for the Prevention of War. 

These organizations were founded and are maintained because 
action every two or four years at elections was and is deemed in- 
sufficient to direct the activities of government. They have elabor- 
ated all the technical means they require, they have become experts 
upon the sources and channels of legislative and administrative power, 
and harness the aims and impulses of a coherent mass of citizens. 
They have acquired the name of the ‘ Third House the ‘ Assistant 
Government ’. They have emerged into a public and recognized 
position, because of the dawning appreciation that parties in a country 
so vast as the U.S.A. cannot possibly, and certainly do not, do the 
necessary work of representation of so many different purposes ; because 
Congress has itself admitted the groups into its counsels through the 
doors of its committees, where the effective work of legislation is done ; 
because the ‘ muck-raking ’ period caused the institution of better 
traditions of government, and made it more difficult for Congressmen 
themselves to accept the briefs of special interests, while by the Seven- 
teenth Amendment Senators were subjected to a purified process of 
selection. A thorough investigation of the. ‘ lobby ’ took place in 
1913 after certain scandals had alarmed and disgusted the Congress 
and the public. The conclusions of the Committee of Investi- 
gation recognized the need for public access to Congressmen, but they 
show that the Committee was rather overawed by this great growth ; 
its severity, though veiled in disjirming phrases, was reserved for the 
‘ lobby’s ’ threats against upright Congressmen to contrive their defeat 
at the next elections, but the propriety of ‘ lobby ’ activities was 
admitted. 

1 * Your committee is of the opinion that any individual or any association of 
individuals interested in legislation pendmg m Congress has the unquestionable right 
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The War required the concentration of all the national forces, and 
the Government encouraged the collaboration of representative 
organizations, since these offered it a convenient and speedy means 
of communication with, and persuasion of, the people ; to all men it 
spoke in the vivid, telling language of their own daily group-life. 

The note of the sinister has not yet passed away from the Press 
or Congressional descriptions of the ‘ lobby ’, but it is in part dimmed 
by the openness of the lobby’s activities. The organizers and the 
negotiators arc naturally those with a special knowledge of the by- 
ways of legislation and the habits of Congress ; the ‘ legislative agents ’ 
as they are now called, and certainly like to call themselves, are 
recruited from lawyers, journalists, former civil servants, and ex- 
Congrcssmcn. It will not la- an imiuitural digression if we explain 
the source of this last class. Many of the members of either House 
arc professional politicians in the scns(! that they have no other regular 
profession which will yield them a livelihood. Hence, the majority 
are, dependent upon re-election or upon an administrative appoint- 
ment. Alas ! Not all can (ind a berth. But their services are of 
the highest value to the groups, for ‘ they know then way about 
and they are, moreover, accorded the courtesy of admission to the 
floor of the House or the Senate. Further, the peculiar arrangement 
of Congressional sessions jiormits a Cmigross to be active for a session 
after the new biennial elections ; this means that men who have been 
defeated and have n<i further corporate interest in Congress hold on 
after they have been electcnallv discredited. These ‘ lame ducks 
as they are called, are especially amenable to pressure. All in all, 
these 'leaislalive agents " ai'e said to be abler than the average Con- 
gressnifiii. 

How do the groujis operate They invent a name for themselves 
designed to indicate breadth and nobility of interest and social benevo- 
lence, a.s ‘ National ‘ States Rights ' American ‘ . of the 

r.S.A.' ; manufacturers have been known to masquerade as farmers, 
and seven mauiifaetuT’ers annmmeed themselves as a National Associa- 
tion. They proclaim that the country is in their debt, as (the American 
Federation of T/abom), ‘ its accomplishments have benefited all the 
people, for the trade union movement is as wide and deep as human 
life ’ ; or the Cliaiiiber of ( 'ommcrcc as, ‘ What is good for the business 

to appear iu jiorson or through ngeiitK or attorneys before committees and present 
his or her views ujioii and argimicntH m behalf of or against such legislation. . . . 
But your committee feels assureil that whenever any person or association attempts 
hy secret or insidious means or methods, by either givmg or encouraging the hope 
of other reward than that mental and spiritual exaltation which sjirmga from the 
consciousness of having w'niked in ilie light of honest judgement and followed it to 
its logical Olid, or liy tlipfuts of punishment to lie viudirli\ely mtlirted, then such 
methods become a menace to the Irce exercise of the legiHlalor’s judgement and 
the true performance of his solemn obligation and duty, are improper and merit 
the severest coiidcmnatioii ' ((».! Cong, H. i*ep. !Kt. pp. 24 5). 
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is good for the country ’ ; or the Farm Bureau Federation as, ‘ In 
reviving and invigorating American farm life, we are regenerating and 
preserving the Nation and so on. 

The public is informed, educated, badgered, stirred from its own 
warm and intimate group-exclusiveness, by all the known arts of 
propaganda, technically perfected. The constituent organizations are 
informed, badgered, and their feelings whipped up by the paid organi- 
zers, and frequent referenda are conducted to stimulate as well as to 
gauge opinion. Journals appear often and regularly, pamphlets, 
books,' newspaper clippings attractively set up, are circulated in a 
continuous and broad stream ; the cinema and the radio show 
and shout the group’s messag*'. Rural papers are given ‘ boiler- 
plate that is, a plate of print which can be put direct upon the 
press. This material usually earrie.s no evidence of its source, and there 
appears to the reader to be genuine news. At all times large amounts 
of money are spent in this way ; on occasion, gigantic sums.’- Men, 
like professors, who masquerade befort! the public as scientists, are 
subsidized ; newspapers are given advertisement.s in exchange for their 
sympathies, and even school text-books are msidiousiy pervaded. 

While the public in general is thus made pliable, and when a suffi- 
cient following can he counted upon, the lobbyist concentrates upon 
the Congre.ssitian. Every interest has a .s3'mj)Hthizer in the so<ats of 
power, and he forms the permanent open door for sucrc.s,sfiil infiltration. 
Further, such Congressmen can give aid by franking tlie coirespondenci' 
of the lobbyist, and reading into the Congressional Record whatever 
articles he may eompo.se, so that copies may be obtained at cost- 
price.^ 

With the sympathetic Congressman there is no difficulty. But 
the unsympatlietic Congressman must be persuaded ; and persuasion 
takes two forms : technical argument, and the threat that, since he 
misrepresents opiniou, ofiinion will retaliate. x\rgument has a double 
virtue : it is intrinsically effective, and gives the Congressman the 
material for intervention in debate. These, however, are insufficient 

^ Xnr Repuhlu , 'll Juno i‘J28, Puhfir and Public OiJi/tion ; t f. also (’hilds, 

for eHtimateh of the rcgulai oxpondJuie of tho chiof oigam/.alionb. Odegarei, 'J'hi 
American Public Mini! (p. 170, footnote), says, that from 1021 to 1020 the I’nitod States 
Jfeet Sugar Association spent over .a Iialf a million dollars to prevent any lowering 
of the tariff on sugar. >'ni- other rases, see Odegarcl's nrtiele eited prcwiously. Ci 
also the VinUd Ort.-Der., 1020, for revelations llu* j)a>jncnts made h\ 

American shipbuilding firms to a Mi. Sheaier to prevent the aeeeptiince of ])olK'i(*s. 
domestic and international, which would lesult in a smaller navy. 

2 Cf. Herring, op. cit., pp. G7, 68. In 1006 a Washington newspaper drew' atten- 
tion to tho misuse of the frank and an investigation was held (Report and diseussion, 
Cong. Record, 59 Cong. 1 sess., 15 March 1006). On 26 June 1006 an Act (44 Stal. 
L., 1257) was passed rendering it illegal ‘for any person entitled under tho law to 
the use of a frank to lend such a frank or jiermit its use hy any committoo, organi- 
zation or association. . . . Provided that this shall not apply to any committee 
composed of members of Congress Herring comments (loc. cit.) : ‘ The spirit and 
meaning of this law seems clear enough, but its effect has been ml.’ 
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to move the mind, and besides, Congressmen are so deluged with 
information of all kinds that the original evil has returned : the 
solicitous interests are too many for their time and parliamentary 
capacity, and, further. Congressmen tend to distrust the information 
on the grounds that it is uncertified and without counter-argument. 
(They are, of course, incapable of discovering tlie technical counter- 
argument themselves ; and this i.s often provided by an opponent 
group.) 

Success lies with those who get in first, and most forcibly. Hence 
the voice of the people mu.st be conjured up. The method adopted 
is almost the same in every big organization : the local groups are 
consulted, more or less authentically, and a ])olicy is produced in 
Wa.shington, the policy is compared with the attitude of Congress- 
men, the local group.s are informed of the discrepancies, these begin 
to press upon their members by ])ost, wire, and meetings. A steady 
fire from the constituencies is concentrated upon the member. He 
is warned tliat re-election i.s impossible if he does not alter his mind. 
His parliamentary reconl is ransacked and, with the exaggerations 
of politics, thrown into tlie balance at primary and general elections. 
One lobby belj»s another, since coercion is more effective when the 
strength behind it is apj)ar(‘utly great. Tlie method is based upon 
the general truth that in a democracy no elective office is permanently 
safe : every vote may ultimately count, and therefore all must be 
canva.ssed. There are Congressmen who.se power is well founded, 
since their party orgaiuzaf ion is strong and continuously triumphant ; 
there are others exceedingly fearful of lobbjdst activities, for thougli 
it may he su.spoctcd that opinion has been manufactured, and will 
shortly disintegrate, no one can be absolutely sure of this. Con- 
gressional opinion on the Lobby shows some disgust and not a little 
tear ; it is disgust with the interested nature of the group, and witli 
their coercive drives. There thisiu's through the Congressman’s mind 
the fact that the active groups may be small, but that they are more 
effective cleetorally than the apathetic mass, that unless they are 
placated they will continue to worry him. 

The procedure of Congress gives the lobbyist good opportunities. 
The most important are in the hearings before Congressional Com- 
mittees. Decisions on bills arc made in Committee, and not in the 
full assembly, and it has become the practice for Committees to take 
evidence from all interests concerned by any bill. (The reasons for 
this procedure arc discussed later.) The lobbyist puts written and 
printed information before the Committee, selects and sends up 
witnesses, argues his case. It i.s here, of course, that Congressmen 
are able to sift tlie evidence, and to discover the truth about the 
piihlie support alleged by the lobbyist, and w-eiglit is given to the 
evidence in rough proportion to its authenticity. Congressional pro- 
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cedure is very intricate and ofiers very many opportunities of destroying 
or deferring a bill ; the lobbyist concentrates upon these points either 
for attack or defence. 

How effective is the Lobby ? This is difficult to answer. It is 
possible to point to some very important pieces of legislation which 
result from lobb 3 dng activity. Yet of all these it may be said that 
the full desire of the lobbyist was not granted, and that only when 
public opinion was thoroughly roused did Congress actually do any- 
thing. But this last argument glosses over the fact (which we observed 
in detail in the matter of the Prohibition movement) that public 
opinion was roused by the lobbyist and that simultaneously with the 
operations upon the public there were operations upon Congressmen. 

Party organization is placed in a rather curious position by the 
lobby. It has the ultimate control of policy and priority of business 
in Congress. It cannot ignore either the threat of a secession of a 
block of voters or the promise of support. Yet there are so many 
interests strongly and separately organized that the parties cannot 
possibly satisfy them all, and can only choose from among them from 
time to time when it is judged that legi.slation is inevitable in the near 
future. Then, as a rule, both parties are found on the same side. 
Usually they ‘ straddle ’ to satisfy as many aspirations as possible, 
which means that none is completely satisfied, even in the programme. 
We have already noticed that Committees <lo most of the legislative 
work of Congress. The more important of these are seized, in the 
heyday of the session, with measures e.spoused by the party. Yet 
aU committees have a large degree of freedom from party domination, 
that is to say, the party has not made up its mind and has made no 
promises about a good many things which arise, and docs not see the 
necessity of adopting a party attitude. Here both sides are. malle- 
able, and open to argument. Since, also, the Committees at their 
largest only contain thirty-six members, influence upon them is fairly 
easily won. That is not all. We have seen that priority before 
Congress is determined by a small knot of party leaders ; it is upon 
the pliability of these that ultimately depends the success of the 
lobbyist. 1 ^ 


^ Cf. Brooks, op. cit., }). 204 ; ‘ To legislatures all maiiuor of interests must appeal 
for special privileges. Some of tke latter <fuite legitimate, do doubt, but if the machine 
IS in control it may demand a heavy price before they arc granted. Others are doubtful 
or even sinister in character, and in such cases the price exacted is still heavier.’ 

Kent, op. cit., p. 258 : ‘ There are in Washington, for instance, 145 separate 
and distinct headf^uarters, representing different groups or special interests of one 
sort or another. A largo number of these represent special business interests who 
have representatives whose job it is to look out for their interests in Congress. In 
other words, they are plain, paid lobbyists, representing a certain class of manu- 
facturors. . . 

Sait, op, cit., p. 135 : ‘ The Federation (American Farm Bureau) not only drew 
up a comprehensive program of legislation, but it estabhahed a lobby at Waaliington 
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It is clear that the Lobby in its American form and efficacy is a 
direct product of American conditions. Nowhere else are the parties 
so little composed of men vitally connected with the living forces, 
economic and otherwise, of society — ^more than one-half the members 
of Congress are ‘ lawyers ’ ; nowhere else are the parties so empty 
of meaning ; nowhere else does a system of government pre- 
tend to satisfy the diversities of a whole Continent ; nowhere else, 
therefore, is there such a lack of organic integration of citizens and 
government. What is elsewhere accomplished by the partial dis- 
solution of interests in parties and parliament, is accomplished in 
America by the explosive approach of two almost exclusive bodies : 
party .and lobby. It is all that p.arties can do to overcome the checks 
and balances, tlie ob.stacles and separations of American politics ; they 
have no time or energy left for further integrations ; and the lobby 
is the necessary adjimiit to the American party system, for it makes the 
policy while the parties are necessarily occupied with other functions. 
However, the universal aspects of the lobby must not be missed ; divi- 
sion of labour, division of interests, equality of right to make political 
claim.s, and the; inability of the classic institutions to satisfy them, 
necessarily cause the production of new organs of defence and attack. 

The next step after the creation of a powerful institution is for the 
State to attempt to control it. In the case of the American Lobby 
the State is represented in the first place by Congressmen. Their 
attack upon the Lobby results from their fear of it, and their recognition 
that it may acquire power to which it is not entitled either by its 
representativeness in terms of genuine numbers, or by the scientific 
reasonableness of its claims compared with those of the rest of the 
nation. The proposals, whether in the form of Statutes or as amend- 
ments of the rules of Congress, include those (1) to define lobbying, 
(2) to compel lobbyists to register and disclose their purposes, their 
employers, and accounts of expenditures, and (3) to prohibit ex- 
members of Congress to lobby, ‘ for money or other emolument 
within two years of their terra as members. These proposals have 
so far come to nothing. 

The questions raised by a Senate Bill reveal the difficulties of 
legislation. 1 (1) What distinction should be made between people 

who are paid to lobby, and those, like ‘ the secretary of some charitable 
association . . . who comes here mainly as an instance of his general 

under Gray ,Sdver. This was not a lobby of tho fa mili ar type, secret and devious 
In its methods.’ 

Morriam, op. cit., p. 114 (referring to the Congressional investigation of 1913) : 
it leaves no doulit as to the maintenance of a huge system for reporting upon 
and iniluencing legislation not only in the National Capitol, but in the individual 
Congrossional distriot-s (Hearings liefor© Helect Cttoe. of H. of Kep.).’ 

^ ‘ To require registration of lobbyists and for other purposes.’ S. 1095, 9 Dec. 
1927, S. rp. 342. 

VOL. II. — 50 
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duties ’ 1 (2) Ought not a distinction to be made between legitimate ' 

propaganda and lobbying ? ^ It is believed that the principle of the 
bill, namely, registration and publicity of the lobbies, would at least 
squeeze out the corrupt and false organizations.* 

*»>**** »< 

England. The social relationships and the group life of England 
are almost as complex and sub-divided, if less extensive territorially, 
as those of the U.S.A., and there are consequently as many interests 
seeking for representation. On the whole, however, an organized 
lobby of the size, importance and system of that country does not 
exist. A large number of groups have headquarters near Parliament 
Street in order to influence the process of government.® They are of 
the same general character as those in America, they approach members 
of Parliament and send deputations to the Departments. But they 
cannot appear in Parhament, before Committees or otherwise, though 
they are asked to give evidence before Royal Commissions of Inquiry 
or to act as Commissioners,^ they are normally confined to the Lobby. 
Their electoral work is not in the form of concentrated propaganda in 
certain constituencies to secure a stream of communications from 
constituents to representatives, but takes place in the form of question- 
naires during elections, and the rather informal promotion of candi- 
datures of members. Party is too strongly in control of English 
politics for members to be liable to influence by Lobbyists ; Com- 
mittees are large and their work settled by the parties, nor have they 
the power of Congressional Committees. There is no loophole between 

^ Cong. iiecoTd, Senate, 21 March 1928, 4048-6. 

* In 1927, thirty-two of the States (where lobbying has been stronger and per- 
haps more corrupt than in the Federation) had laws dealing with lobbying : Sixteen 
States required registration of agents, etc. ; thirteen States required expense accounts 
to be published ; fourteen States prohibited contingent compensation. Wisconsin, 
Indiana, New York and Ohio had the best-drafted laws. Administration was fairly 
lax in Ohio and conditions notoriously bad in New York. Wisconsin alone provided 
an example of a stringent and well- administered law (Influencing of members except 
by public testimony and statement, being forbidden). The situation appears to be 
that ‘ Like many other laws which have been placed on the Statute Book, (they are) 
only to be forgotten and never to be enforced *. Cf. J. K. rollock (jun.), American 
Political /Science lieview, May, 1927, XXI, 335-41, 

* A small sample : Anti-Socialist and Anti-Communist Union ; British Women’s 
Patriotic League ; Catholic Truth Society ; Catholic Women’s League ; Church 
Reform League ; Free Trade Union ; Income Tax Payers’ Society ; International 
Committee to Promote Universal Free Trade ; Liberty and Property Lefonce League ; 
Licensed Victuallers’ National Defence League ; X/ondon Municipal Society ; National 
Anti-Vivisection Society; National Citizens’ Union; National Council for Preven- 
tion of War ; National Union of Ratepayers Associations ; National Women Citi- 
zens’ Association ; Navy League ; Personal Rights Association ; Proportional Repre- 
sentation Society ; Six Point Group ; Unit^ Kingdom Alliance ; Freeholders* 
Society ; Railway Companies Association. 

* A good idea of the variety and range of vocational groups may be obtained 
by an examination of the list of witne'ises appended to the Roport.s of Royal Com- 
misHioiiH and Departmental Coniniitte<‘.'«, eg. the Royal Commissions on Food Prices, 
on Road Trans 2 »ort, on Liquor LicenMiig, Unemployment Insurance, Coal Industry. 
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the constituencies and Parliament through which the lobbyist can 
slide to extort concessions. The doctrine of ministerial responsibility, 
and its organization so that the fullest light of publicity beats ever- 
lastingly upon the smallest number of answerable Ministers, makes 
impossible transactions not publicly advocated, discussed and author- 
ized. The lobbyist is obliged to influence the electorate by continued 
propaganda, or to appear in the ranks of a party and operate as a 
member of Parhament, under all the restraints of party and parlia- 
mentary discipline, and this often happens. His doctrine must stand 
a severe test, and even if a clever parliamentary representative of a 
special branch of industry, or prohibition, or divorce reform, or the 
League of Nations, found himself upon a committee with that very shght 
access of power which the private member enjoys in committee, he would 
need to persuade not only his colleagues, but the Minister, and not only the 
Minister, but the Civil Servants who stand at the latter’s elbow advocate 
ing the claims of the country as a whole. In fact, the representatives of 
the groups are usually members of the House of Commons, which is 
peculiarly rich, as we have seen, in the representation of the great 
vocational groups.'- Any obvious speaking to a brief in the House 
results in loss of influence, since the House has learnt to beware of, 
if not exactly to distinguish, special pleading. The English ‘ lobby ’ 
is more effective in Whitehall where deputations are received, and 
where advice is frequently asked for from interested groups, before 
legislation is put into a final draft. Such information thus suffers a 
treble sifting : once by the permanent officials and once by the Cabinet ; 
another, also, by the House of Commons. These, then, are the three 
hopes of English groups ; to teach the public, to obtain direct parlia- 
mentary representation, aud to persuade the Government. The 
publicity attending these processes causes the narrow and disreputable 
groups never to attempt organization, for they know that their 
chance of success is nil. Further, the rigid separation between public 
and private bills, with a procedure of judicial examination for the 
latter, marks off Engbsh from American habits, for it gives, even 
requires, the open appearance of interests and their counsel, to state 
the nature of the interest, and takes away the remotest hope of success 
from any interest which is anti-social when tested by judicially-sifted 
evidence of the balance between the public and the private benefit. 

Germany. I have, in another work, made a detailed analysis 
of the organized interest-groups of Germany.^ In number and size 
and technique of organization they are at least on a par with those of 

* E.g. Labour and Capital in Parliament (Lab. Pub. Dept., 1923). In 1928 there 
were fourteen representatives of City Chambers of Commerce and at least eleven 
chairmen (or Directors) of such bodies as the Shipowners Association, British Beet 
Sugar Society, Central Landowners’ Association. Cf. Dodd, Parliamentary Com- 
panion, 1929. 

- Cf. Representative (hvernment and a Parliament of Industry, 
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America. Tkey had their roots ia the German love of organization, 
in the rapid changes in German industry since 1870, when aU branches 
of economic life were in a process of both natural and statutory 
evolution, and in the need for organization where the Civil Service 
was a body of jurists, and parliament had Jess to give than Ministers 
and the Emperor. To-day they operate directly upon Parlia- 
ment by supporting candidates,^ and upon the Departments of 
State by deputations. Their pressure upon the Departments of 
State responsible for their particular branch of interest is continuous 
and intense. It is welcomed, for ‘ in the Ministry there resides only 
the secondary knowledge of the subject, while the primary know- 
ledge lies in industry itself. To reject such suggestions from the 
groups, a limine is extraordinarily difihcult and invidious.^ ’ Their 
representation in Parliament is made easier than in other countries 
because the system of Proportional Itepresentation enables them to in- 
fluence the party leaders (tliey are themselves sometimes party leaders) 
to put them upon the electoral lists in safe coustituoncics.® These 
influences are largely controlled by the parties, which are strong in 
discipline and conviction. But one must observe the growth of a 
number of specifically ‘ interest ' parties, with which we Jiave already 
dealt in tlie chapter on Parties. An attempt lias Jjei'ii made to conduct 
group interests and expertise into formal and open channels in the 
Economic Council (tlie Iteichsmrischaftsrat), wJiicli we discuss later. 
However, there ha\'e been comiflaints of members who too specially 
represent certain interests and bills have been introduced to cope with 
the matter whether by tlie Rules of Procedure or the general law,* 

France. Eranee ha.s a long history of the theory of group influence 
upon government, as witness the names of Benoist, Durckheim and 
Duguit, to name only the most distinguished, but a much shorter one 
of actual organization. The notion of national sovereignty and the 
equality of citizens seems to have acted as aii ol),stacle to the kind of 
growth we have observed in otlier countries. There are, however, 
other causes. Until very recent years the range, of State activity 
was small, for all the French outcry about elatisme. Parliament was 
intensely occupied with issues for which political groups are the better 
middle-men. The best thing for the interest, especially economic, 
was to have nothing at all to do with politics. Then, in so far as 
influence upon Parliament wa.s necessary, this was exercised through 
Ministers, and implemented by social gratifications. Generally the 
•same kind of atomization which is visible in the French electorate 

^ For example, the ParUament of 1924 included 118 private Trade Association 
employees (whether employers' or workers’ aseociatious) out of a total membership 
of 493. 

® Schlegelbergor, Zur lintioiutfi.'iicrwnij tier Oisetzg^unij (1928), pp. 1—0. 

^ E.g. Lambach, op. cit., analysis, p. 83 8. 

* Cf. footnote au-pra. 
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was efEective in French economic and social activities. The advisory 
Coimcila of which we have already spoken could be approached, and 
their members influenced, by powerful individuals, and little more 
than this was attempted. The State itself had created in its local 
Consultative Chambers of Arts and Manufactures, the Chambers of 
Commerce and the Chambers of Labour, the normal means of com- 
munication upon industrial and commercial matters. i That is the 
Continental fashion : to put the mark and the discipline of the State 
upon such representative bodies. Further, the proportion of industrial 
and commercial interests, compared with those in other countries, to 
agricultural, which needed on the whole less State intervention, was 
and is small. Since the end of the War there has been an energetic 
national application to social and economic reforms ; not that these 
have materialized, but the intention at least seems sincere. Concur- 
rently, there arose a numV)er of large associations like the Comile de 
liaison des Grandcs Associations, and the Union des Interets Mcono- 
miques.^ These organizations openly seek to influence legislation, 
and in clo-ction campaigns they seek to bind members to their pro- 
gramme, Upon their directorate are often distinguished members of 
Parliament, more particularly of the Senate, and there are connexions 
between the. Parliamentary Commissions and the Associations. 
Neither French political logic, nor the conditions of the day, have 
allowed these voluntary organizations to remain masters of the field, for, 
following the example of Germany, and much influenced thereby, a 
comprehensive Economic Council has been formed. We later compare 
its composition and effect with the German Economic Council. 


******* 


We have now briefly reviewed the existing means whereby members 
of Parliament supply themselves, and are supplied, with the expertness 
necessary to the creation of law. Wc maxf C 07 trlude that lecrc it not 
for these agencies parliatm’iUarisin would be entirely incompetent to 
the tasks assumed by the modern state We may also conclude that 
were it not for the Civil Service and modern parties led by a few talented 
men and helped by their research bodies it ivould he necessary to demand 
of the ordinary elected deputy a critical ability which he does not now 
possess and which he could not acquire without years of careful study. 
We must rememher this when we treat of the current slogans ‘ the 
decline of parliaments ’ and the ‘ crisis of democracy ’ ; it is an apparent 
decline only, an illusion produced by the new tasks imposed upon 
institutions which have not declined, but remained the same, and 


^ Pic, Op. cit., p. 122 ff. ; and article by Finer, Offii'tah and the Public, cited. Cf. 
Gony, La Collaboration des ParUcxdiers avec C&tat (1931)). 

* See Cam^re et Bourgin, Manvel des Partis Pohtiqnes en France (1924), p. 207 fi j 
(^arn^re, La licpresenlaiion des Miterels el Vimitorlancc des rl'ments professionals dans 
I'ivolution et le gouverncinenl des peuples (1917). 
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the rise of other institutions with good credentials which have not 
yet been received and granted a fully acknowledged place in the court 
of the sovereign. 

DRAFTING 

It is not enough to have rightly determined the substance of the 
law, for it may be entirely ruined by the manner of its formulation. Both 
Montesquieu^ and Austin ® placed the highest value upon the technical 
drafting of the law, quite properly when one considers the problems it 
raises. No law can be made without affecting, by contradiction or 
amendment, other parts of the Statute-book or case-made law. The 
new law must be formulated with due reference to these, else incon- 
sistencies and litigation will follow. Secondly, the law requires care- 
ful definition to embody the intention of the legislator with the least 
amount of ambiguity, for the law courts interpret mainly by following 
the letter of the law and not by reference to the intention of the legis- 
lator. For how should one discover that intention ? By parliamentary 
debate ? (it is vague and one-sided) ; by numbers voting ? (many may 
not have heard the debate and some may not have understood it) . 
The judges are wise in looking only to the letter of the law, but wo 
have already learnt that this is an epoch of statutory revolution 
regarding property, freedom and morals, bursting with the gravest 
problems.^ Moreover, it is desirable that the law should be as 
simply, that is, as economically, worded as possible. If this, then, is 
badly formulated, the very intention of the legislator may be reversed ; 
and casus omissi are the regular bread and butter of law courts. 
Serious accidents have occurred ; ludicrous inconsistencies are reported 
from all countries ; and to avoid them requires great care and skill.* 

Hence the tendency to place bill-drafting in the hands of specialists, 
who become skilled with practice, and who arc able to use terms which 
have already acquired a settled definition in the Courts of Law,® and 
who by centralizing the process, arc able to exclude unintentional 

> Cf. Esprit des Lois, Bk. XXIX, Chaps. XVI-XIX. 

^ Cf. Jurisprudence, 1136 ; ‘ 1 will venture to affirm, that what is called the 
cal part of legislation is incomparably more difficult than what may bo styled as the 
ethical. In other words, it is far easier to conceive justly what would bo useful law, 
than so construct the same law that it may accomplish the design of the law giver.’ 

* Cf. Chap, on The Separation of Powers, supra ; cf. also Chap. XXVI, Legal 
Remedies against Public Administration, infra. 

* Lee in Columbia Law Review, April, 1929, ‘ The Office of the Legislative Counsel 
p. 390 : ‘ The essential and the time consuming elements are analyses of the problems 
and of the existing law and the admmistrative and technical details— in order that 
the general substantive policies may bo built upon a sound understructure that will 
make practicable the accurate execution of the policies. ... It is the rare excep- 
tion when a simple policy cannot be simply expressed. Usually the explanation of 
complex, indefinite, disorderly statutes is attributable to the existence of a comp’ex 
policy, whose ramifications cannot be definitely ascertained, or else is attributable 
to political or parliamentary exigencies.* 

® As, for example, in the Eating and Valuation (Apportionment) Act, 1928, in 
the definition of ‘ industrial ’ hereditaments, which were to be de-rated. 
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and mutually destructive provisions. In England, for Government 
measures only, and for those taken over from private members by the 
Government, a special office of draftsmen. Parliamentary Counsel to 
the Treasury, are employed. The office has had a distinguished his- 
tory since its creation in 1837, Lord Thring and Sit Courtenay Ilbert 
having been its incumbents for years. ^ The Minister and the leading 
officials in the Department responsible for the bill co-operate with 
Counsel in the inception of the bill, and then continuously with amend- 
ments which arise during its passage through Parliament ; indeed, they 
are conveniently present during debates in the House and in Com- 
mittee. Moreover, Counsel provide memoranda on the clauses for the 
instruction of the Minister, and search out and make plain the history, 
and the connexion with other departments of State, especially of the 
Treasury. It is a vital, and an intricate, and highly technical business. 
The value of the office of draftsmen has been thus assessed by Bryce ; 
it produced harmony in the laws ; a form at once shorter, clearer, 
better expressed, less likely, all things being equal, to provoke liti- 
gation ; a means of consultation on the probable legal eSects of con- 
templated proposals and of reports upon existing law.“ In Germany 
there are no special draftsmen, and the leading departmental civil 
servants are responsible, and, indeed, this is why legal studies form so 
large a part of the German Civil Servant’s training, but it has been 
suggested that the Ministry of Justice should undertake the service 
in order to avoid ambiguous clauses and unnecessary additions to the 
law. In the U.S.A. until 1915 there was no aid but the very casual 
help of the administrative departments with their legal advisers 
when ‘ administration ’ bills were being pressed. In 1918 ^ special 
officers, called Legislative Counsel, were created, one each for the 
Senate and the House of Representatives, with adequate assistants 
to ‘ aid in drafting public bills and resolutions or amendments thereto 
on the request of any committee of either House of Congress’. 
In Prance,* since consultation of the Conseil d’Etat was made per- 
missive, instead of compulsory, in 1878, Governments have relied upon 
the unsystematic aid of Departmental officials, ministers’ private 
secretaries, academic experts, commissions of inquiry, and experts 
who happen to get on to the Parliamentary Commissions. In one or 
two departments, some officials are especially entrusted with bill 
drafting, but this is not common. 

It is noteworthy that private members have no free access to the 
bill draftsmen — not in England, and in the other countries only through 
the Committees or Commissions. 

' Cf. Ilbert, Legislative Forms and Methods (1901) ; The Mechanics of Law Making 
(1911) ; Thring, Practical Legis'ation (1877). 

® United States Senate Report, l>2nd Congress, No. 1271 (1913) ; ‘ liegislatlre 
Drafting Bureau and Reference Division *, p. 74 ff. ® Cf. Lee, loc. cit. 

‘ Cf. Barth^lemy, ProbUme de la Competence dans la Democratic, Chap. V. 



CHAPTER XIX 

DELIBERATION AND PROCEDURE 

T he law Las been conceived ; it is drafted ; outside influences 
have been at work and remain vigilant. How does the 
assembly proceed to convert it into law ? What rules does 
it impose upon itself, and for what motives ? 

Rules of procedure have always been considered with peculiar 
regard by parliamentarians. For long, the right to make the rules 
without the intervention of the monarch was regarded as a test of the 
independence of parliament, and was one element in the battle for self- 
government ; it was possible for a parliament with such rights to bind 
the Crown and its Ministers to its will, since a price could be exacted 
for the lowering of each obstacle. But in our own day procedure 
has an even more solemn meaning : it is the self-control of the sovereign 
people, the voluntary surrender of all parties to common considerations 
of utility and justice.^ This is implicit in the rules and habits of the 
various parliaments, and can be thus summarized ; 

1. Deliberation should be arranged so as to avoid members being 
taken by surprise. 

2. There must be sufficient deliberation. 

3. The majority must have the ultimate power. 

4. The minority must not be oppressed. 

5. Deliberation must be orderly, solemn and genuine. 

6. The good faith of all speakers must be assumed. 

' Cf. Anson, Law and Custom oj the Constitution (1922), I, 184-0 : ' It ia strictly 
true to say that the House has the exclusive right “ to regulate its own internal con- 
cerns ”, and that, short of a criminal offenco committed within the House or by 
its order, no Court would take cognizance of that which passes within its walls/ 
The most recent illustration of this statement istho case Bradlangh v. Oosset (1884), 
Q.B.D. 271. Cf. May, pp. 140, 147 ; and Redlicb, The Procedure of the House of 
CommonSy II, 5, 7. 

The German Constitution of 1919, by Art. 2b prescribes ; ‘ The Reichstag chooses 
its President, Vice-President and its Secretaries. It regulates its own procedure.’ 
Cf. Vogler, Ordnungsgexualt dtr deutschen Parlamente ; and Hatschok, Parlamentsrecht, 
and Deutsches und Preussisches Staatsrccht (1928), I, pp. 1-30. Cf. Pierre, op. cit., 
I, 1 ff, Cf. also the Constitution of the United States, Art. I, Sect. 6 ; ‘ Each 
House may determine the rules of ihs proceedings, punish its members for disorderly 
behaviour, and with the concurrence of two-thirds, expel a member.’ Cf. Hinds, 
Precedents, is the great authority ; K vols., 1907 (Wasliington). 

780 
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7. The system of government by parliamentary discussion and 
decision is accepted as proper and incontrovertible. 

We shall observe the various institutions which have grown up 
piecemeal or have been specially designed to give efiect to these con- 
siderations. Before we proceed, this should be observed : these rules 
are in the hands of the majority ; it depends upon the majority how 
far it shall check itself. It is obvious that the use of this power depends 
on the general sense of justice existent in the majority and in society 
at large, and, of course, how far they are aware of the nature of the 
task to be performed. Upon the decision depends, in part, the 
general repute of parliament, and the extent to which people come to 
believe that one. assembly ought to be checked by another, whether 
parliamentary or extra-parliamentary. Thus the House of Lords has 
been defended becau.so there is insufficient deliberation in the House 
of Commons ; the American Senate, is defended as the only place in 
which a minority can speak without restriction ; the Senate of France 
and the Conscil d’lklat are supported because of the tumultuous 
proceedings of the Chamber ; the German Roichsrat has had its 
power enhanced since 1919 owing to the chronic debility of the 
Reichstag. 


THE PRESIDING OFFICER 

Essential to the operation of all the rules is an officer to preside, 
interpret, and put them into effect. There are many qualities neces- 
sary to a presiding officer ; for instance, qualities of tact and sufficient 
alertness during hours of speeches to detect and stop any disorder. 
The prime qualities arc decision and impartiality. The need for a 
knowledge of the rules is obvious. Impartialit}' rest.s upon less 
obvious bases, since we find parliaments where it is almost a rule that 
the presiding officer shall not be impartial. Partiality results in 
waste of time by the challenge of the Chairman's ruling ; and what is 
much worse, the claim which arises after the passage of the law, that 
it was unfairly passed. Laws made under such conditions lose part 
of their authority. To these effects of partiality must be added the, 
tumult which comes from enraged .spirits, or resignation to a condition 
of apathy. 

The English Parliament has contrived to establish the conditions 
of impartiality better than any other parliament.^ 

By convention the Speaker is elected by the House for the duration 

’ Cf. May, op. lit., pa-isim ; Redbcli, op. oit., II, I3I £f. ; Macdonagh, The 
Speaker of the House (1914) ; cf. also Diary of John Evetyn Dennison ; Ullswater, 
A Speakers Commentaries, and Gooch. Life of Lord Courtney. 8nch biographies 
aa Diyaeli’a, Gladstone’s. Harcourt’s and Campbell-Bannerman’s must be consulted 
for minUterial attitude to the Speakership. 
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of a Parliament, and once elected he will be re-elected as often as he 
cares to stand, without competition. This provides both continuity 
of practice, the authority of permanence, and the minimum of contro- 
versy. Although the House is at liberty to propose several candidates 
for the Chair, the Party leaders and Whips attempt to arrange for no 
competition and unanimous election, and this has usually been achieved 
by the forbearance of the Opposition and the care of the majority not 
to propose a virulent partisan. The power of Speakership issues from 
tradition, ceremony, and the possession of present-day rights by practice, 
rule and statute. The office is of unbroken continuity since the 
fourteenth century and is actually connected with the great creative 
events of national and parhamentary history. The elaborate ritual 
of bowing to the Chair and manipulating the Mace adds to this as a 
factor striking reverence and awe into the brea.st of the average mem- 
ber of parliament, causing him, as he approaches, to feel, as some one 
has recorded, like a schoolboy. Moreover, the Speaker enjoys high 
State precedence : Sillr-stockinged, gowned and wigged, and frequently 
selected with an eye to his own physical impressiveness, he himself 
renders obeisance to the Chair at the opening of every sitting of the 
House. For centuries the Speaker has been denied the right to speak 
and vote in the proceedings of the House ; a casting vote he 
has, but its occasion is necessarily rare, and practice has defined the 
use of the casting vote to be no change of the existing situation. It 
is the convention that he shall cease to have connexion with political 
parties or membership of a •political club. His constituency is not 
contested. He is thus insulated from politics, and this is, indeed, 
the condition which underlies his usefulness to the House and his 
authority over it, wliich are intimately related. The Speaker’s 
dignity is supported by a large salary, an official palace, and, unless 
he objects, a peerage on retirement. The Speaker presides over the 
House, applies the rules of debate, and settles questions of order. He 
is, as near as can be in a human being, the Rules and Practice of the 
House come to hfe without interposition of his own view. He regulates 
the order of speech, puts the question, and announces the House’.s 
decisions. He revises notices of motion and questions. He is the 
safeguard of private members against the abuse of the powers of the 
leaders in Government and Opposition, and is their mentor in pro- 
cedural difliculties. Most important is the understanding that if 
in giving a ruling the Speaker chooses to insist, the ruling prevails in 
the situation, although the ruling may be challenged in a vote of censure 
later. 

His other functions in regard to closure, the selection of amend- 
ments, and the certification of Money Bills are dealt with in other 
places. It must be observed here, however, that the order of debate 
and these other functions impose an enormous burden upon the Speaker, 
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one which, even with the aid of his Counsel and Clerks, becomes 
increasingly harassing, with the impassioning of class conflicts and 
the break-up of ancient parties and traditions. No Speaker can 
ofier more impartiality to the House than the House allows. The 
Speaker possesses strong punitive powers, but their exercise is less 
desirable than self-control. Until the last two decades, with the 
exception of the instructive era of Irish irreconcilability, the com- 
position of the assembly, and its own social afiiliations, promoted the 
acceptance of certain common conventions, and therefore imposed no 
strain upon the opposing parties. The assembly wanted an impartial 
Speaker. If party warfare is sharpened, neutrals may come under 
tire, although their neutrality is exercised for a benefit wider than that 
of party. There are already signs of danger : but so far the system 
holds, and the institution serves to soothe asperities. 

All other countries lack one or all of the qualities of the English 
Speakership. 

The Speaker of the American House of Representatives. 

The chief quality of the Speaker of the House of Commons is his 
impartiality ; he is a moderator only, and this position of balance 
IS buttressed by certain usages. In the House of Representatives of 
the U.S.A. the Speakership, although originating in the conventions 
of the British eighteenth-century Speaker.^ is an entirely different 
institution. Whereas the Speaker of the House of Commons simply 
utters the rules of the House, whether they are to the advantage 
or disadvantage of minority or majority, the Speaker of the House 
of Representatives has often made the rules of his House, by wide dis- 
cretion in interpretation or the appointment of committees with power 
over the piocedum of the House. Some of the customary powers 
of the Government in England are usually exercised by the American 
Speaker. In the U.S.A. the Speaker is not impartial and is not 
ititended to be by the majority,* nor, if we judge by experience, does 
he intend to be, although he is expected to be fair to the minority. 
He is to-day one of the majority party leaders ; before 1911 he was 
the party leader in the legislative branch of government, and not 


^ Cf. Follett, The Speaker of the House of Hepretentalives (1890), Chap. I, and 
Hinds, Am. Pol. Sc. Review, III, 116 6f., The Speaker of the House of Representatives, 
and Chiu, Tht Speaker of the House of Representalivea since 18% (1928). 

^ Cf. resolution of thanks to Speaker Henderson; ‘ The position of the Speaker 
of the House is both judicial and political. It is judicial in this, that the occupant 
of the Chair is at all times bound )>y and obedient to a code of rules prescribed for 
the government and control of the House, and in the execution of which he is but 
its organ and servant. It is at the same time political. In the very nature of the 
things, he is expected in his position to look carefully to the interest of his party, 
and while he is to administer the affairs of his great office in a manner to best pro- 
mote the public weal, it is not expected that he will fail to use all legitimate and 
proper methods to build up his party and fortify it against attack. . . .* {Cong. Record, 
66th Cong., 2nd Seas., p. 3604). 
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seldom a rival for political pre-eminence of the President of the 
U.8.A. 

The Speakership is established in the Constitution/ where it is 
provided that ‘ the House of Representatives shall choose their 
Speaker In fact he is chosen in the caucus of the majority party 
and then the House proceeds to his election. No minority party 
when it becomes a majority will, as in Great Britain, take over a 
Speaker previously selected by the former majority. Within the 
caucus the fight rages between various sections of the party for this 
great tactical position of leadership and control. When the Speaker 
is chosen he does not cut off connexions with his party — on the con- 
trary, they are even more sedulously cultivated ; he occasionally 
promotes bills of great and .sometimes of general importance ^ ; he 
speaks in debate although the written rules of the House deprecate 
this “ ; he voteg, although the rules of the House do not encourage 
him to vote except in certain circumstances * ; his seat is contested, 
and therefore he must nurse hi.s constituency by titbits from the 
‘ pork barrel ’ and by declarations of policy, and he must, frequently, 
harbour a certain resentment against his opponents. He promotes 
by positive strategy and intervention a legislative and executive 
policy.'' Thus the Speaker of the House of Representatives is the 
avowed agent of the majority, he is involved, often he leads, in the 
party counsels; before 1911 he was the supreme party leader. In 
entering into the analysis of these functions we concern ourselves, 
also, with the general arrangements for governing the work and time 
of the House. 

The House of Representatives is specially obliged to make intenral 
arrangements for the conduct of its proceedings because {a) it has a 
large membership, the individuals of which hunger for a part of its 
time, especially, too, since bills of a private character are promoted 
in exceptionally large numbers, (h) the total amount of business is 


^ Art. I, Sect. 2. " Cf. Chiu, op. cit., pp. 39, 42. 

^ Cf. Jefferson’s Manual, xvii ; Chiu, op. cit., p. 44. 

* Rule I, 6. Cf. Chiu, op. cit., p. 49. 

® Cf. Cong. Rec.f 62nd Cong,, l.st Sess., p. 7. Address of Champ Clark, Speaker 
Elect : ‘ After sixteen years of exclusion from power m the House and fourteen 
years of exclusion from power in every department of government, we (the Demo- 
crats) are restored to power in the House of Representatives and in that alone. Wo 
are this day put upon trial, and the duty devolvc.s upon us to demonstrate, not so 
much by fine phrases as by good works, that we are worthy of the confidence imposed 
in us by the voters of the land, and that w© are also worthy of their wider confidence.’ 
Then follows a list of promises made : (1) Downward revision of the tariff ; (2) 
Election of Senators by popular vote ; (3) Improvement of rules of the House ; 
(4) Public Economy; (5) Publication of campaign contributions and disbursements 
before the election ; (6) Admission of Arizona and New Mexico as States. ‘ Wo 
are not only going to accomplish them, we have already begun the great task. What 
we have done is only an earnest of what we will do. . . Cf. also Cong. Record, 
69tli Cong., Special )Scs3., Ist Scss , p. 379 II. Debate on election of Speaker Long- 
worth, 
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large, ^ (c) the Executive, under the rule of the separation of powers, 
does not lead the assembly, as in the Cabinet system. But why ' 
should the power of leadership and discipline have found its way to 
the Speakership ? For three main reasons ; first, the spirit of majority 
rule is exceptionally strong in the U.S.A., and that produced the 
disposition to vest very great power in some one ; secondly, power 
tends to go first of all to the person in a conspicuous position with 
an already acquired prestige ; thirdly, the separation of power between 
legislature and executive sometimes requires the bridging of the gap 
by personal arrangement between the formal spokesman of the House, 
namely, the Speaker, and the President (when they are both of the 
same party), and sometimes produces a contest between the Speaker 
on behalf of the majority party in the House and a President who 
happens to have been put in power by the party wliich is in a minority 
in the House. ^ From the beginning of the liepiiblic these tendencies 
were at work, and when after the Civil War the economic and social 
development of the country began to force a mass of new work upon 
political institutions, the partie.s were compelled to promise much, 
and, in order to keep their promises, to submit themselves to a sys- 
tematic and rigid discipline , this involved both Congress and the 
Executive. A combination of personal character as embodied in 


r The following tabic (given m Chiu, op. cit., p. 115) »how3 the total numbers of 
hills and resolulions introduced into the House, reported from tho committees and 
enacted into laws hince the Congrea-8. Tho largo proportion of private 

laws IS indicated hy the dgures m tolumn 4. 


CoDjiiress 

I^uiubyr of 
and 

iSiihiImt of 

and K«‘>Jolu- 

Rr)\ate l^aws 
and Ret>olu* 

Total l,aws 
unci Llesolu* 


Rl.*JjolutloD8 

Jtpports 

tiuus 

tious 

tfons 

55 . . . 

IntroiUiceU 

12,225 

2,364 

429 

1,044 

1,473 

56 . . . 

14,355 

3,(M)6 

443 

1.498 

1,941 

57 . . . 

17,5U0 

3,919 

470 

2,511 

2,871 

58 . . . 

19,209 

4,904 

574 

3,467 

4,041 

59 . . . 

25,897 

8,174 

692 

0,248 

6.940 

60 . . . 

28,440 

2,300 

350 

234 

584 

61 . . . 

55,015 

2,302 

525 

285 

810 

62 . . . 

28.870 

1,628 

530 

180 

716 

63 . 

21,(il(i 

J.513 

417 

283 

700 

64 . . . 

21,104 

1,637 

458 

220 

684 

65 . . . 

ie,259 

1,187 

404 

104 

508 

66 . 

10,170 

1,420 

470 

124 

594 

67 . . . 

14,475 

1,763 

655 

276 

931 

68 . . . 

12,474 

1,652 

707 

289 

996 

69 . . . 

17,415 

2,319 

808 

537 

1,423 


* Cf. Brown, op. cit., p. 52 : ‘ Bcrcciving a possible danger to the security and 
stability of legislative government, the House of Hoprosentalives, the body pecu- 
liarly the bulwark of popular liberty, put itself in a posture of defense to meet its 
two deadliest enemies, fortifying itself on the one hand against the possible encroach- 
ment of tho Executive, from an instinctive fear of despotism, and on the other against 
forces within its own. membership Ukoly under exceptional circumstances to seek 
the destruction of the party system for tho sake of immediate selfish interest, as 
a thoughtless boy miglit foil a splendid tree to obtain a kite caught in its branches.’ 
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Speakers like Blaine, Randall, Reed,® and Cannon,* who were forceful 
and capable leaders of their parties, with the novelty of the problem 
of positive governmental leadership, gave the power, with remarkable 
absoluteness, to the Speaker,* and there it remained until, by 1911, 
it dawned upon Congressmen that, after all, this was not the only 
possible way of providing for the leadership that was needed ; that 
there were alternatives ; and that such alternatives might open the 
way for a share in the power by those who dissented from the policy 
of the party leaders. Moreover, a new generation, especially from 
the West and Middle West, were insurgent against the ‘ old gang ’, 
who had made the rules to suit themselves. Hence the revolt of 1911, 
and a slight decentralization of the Speaker’s power. Several ques- 
tions require discussion : first, the formal sources of the Speaker’s 
power before 1911 ; second, the formal changes made in the revolt 
of 1911 ; third, the practical results of the revolt. 

The Speaker’s strength issued from his right to the exercise of 
three main powers ; the appointment of Committees, the Chairman- 
ship, ex officio, of the Committee on Rules, and the ‘ recognition ’ of 
a member to address the House. 

The appointment of Committees was a tremendous source of 
strength because in the American Congressional system, as we show 
later, no bill is considered by the House unless first reported by a 
Committee, and these Committees have authority not oiy over the 
bill in all its essence and parts, but also (in practice) whether it shall 
ever arrive before the House at all. Hence, the power to appoint 
Committees was a plenary power to determine policy ; and though 
certain rules, like that of seniority and geographical distribution, 
were conventional restraints upon the discretion of the Speaker, they 
could stUl be overcome by determined Speakers, and they were. If 
the Committees had such power, not only over bills of general im- 
portance, and of appropriations and taxes, but those of a private 

^ Cf. Ridpath, Life and Work of James 0. Blaine; Blaine, T toeniy Years in Con- 
gress (1884-6). * Cf. McCall, Life of Thomas BrackeU. Reed (1914). 

* C^. Busbey, Vncle Joe Cannon . The Reminiscences of a Pioneer American (1927). 
Sidelights on Cannon’s powers are to be found in Stephenson’s Aldrich. 

* Of. Cannon, cited in McClellan, Leadership of the House of liepresentativeSf p. 
695 : ‘ Yes, I know I am a Czar in Democratic platforms, but only just so long as 
I have a majority behind me w'ho like a Czar. There has been much said about Tom 
Reed and his rules, and he was the first Czar. Tom Reed led, but he would have 
stood naked before the minority if be hadn’t been clothed with a majority. That 
is what makes a Czar in this House, a majority, and it makes no difierenco whether 
it is on the Republican or Democratic side ’ ; and Hart, Pra>ctical Essays in American 
Government (1893), p. 19 : * The powers now exercised by the Speaker will probably 
be exercised by each succeeding Speaker and will somewhat increase. Since the 
legislative department in every Republic constantly tends to gain ground at the 
expense of the executive, the Speaker is likely to become, and perhaps is already, 
more powerful, both for good and for evil, than the President of the United States. 
He is Premier in legislation ; it is the business of his party that he be also Premier 
in character, in ability, in leadership, and in statesmanship.’ 



OH. xix] DELIBERATION AND PROCEDURE 787 

and local nature, giving benefit to particular districts, then they 
were obviously the key positions for political influence. The Speaker 
therefore had the distribution both of political prestige, which gave 
the holder thereof a claim in party councils, and in the patronage 
which fell to the party under the ‘ spoils ’ system, and, also, the 
wherewithal to please and attach his constituency, territorial or group, 
to himself. This was a formidable power : the Speaker could decide 
the career of Congressmen. Hence their humility and subservience, 
which again added to his power ; hence also their readiness to revolt 
as soon as cleavage within the party should offer the prospect of 
throwing off the yoke. Especially bitter were the personal con- 
troversies relating to chairmanships of the Committees. The Speaker 
ruled in the name of the party,'^ he ruled, however, with the co-operation 
not of the whole party, but with a half-dozen principal henchmen. 
The House was guided and controlled in its debates, its legislative 
output and its executive investigations, by the Speaker and the 
chairmen of the half-dozen principal Committees. 

Nor was that all. Among the Committees of the House was and 
is the Committee on Rules. This was first appointed in 1858 to revise 
the rules of the House and report the revision to the House. The 
Committee, in 1880, became permanent. The pressure of business 
and the constituencies upon tlie House increased ; new powers, calcu- 
lated to help the House to cut through the thick jungle of legislative 
proposals, were given to the Committee. It acquired the power to 
make a way in the business of the House for the consideration of any 
bills. This was done by giving the Rules Committee the right to 
report at any time ^ that the rules should be changed, and the change 
of rules permitted a Committee to report its proposal at the time 
stated by the Committee, True it was, that a majority of the House 
had to accept this report — but whenever has a majority party refused 
to follow its leaders I Dilatory tactics against the Committee were 
swept away by the Speaker's ruling,* and the Committee was allowed 
to report without previous notice.® These ‘ special orders ' were thus 
used to give priority to legislation which the Committee and the 
Speaker believed to be entitled to it.® They are somewhat equivalent 

* Cf. Brown, op. cit., p. ICO : ‘ “ The appointment of the committees," said the 
Speaker, “ la made by the Speaker under the rules, unless the House should otherwise 
specially order. The Speaker of the House in the exercise of tliat function is respon- 
sible to the House and to the country, this being a government through parties aud 
the Repubhean party has placet! power in the Speaker as to the appointment of 
committees.” ’ 

^ Cf. Hinds, Precedents, Vol. IV, Sect. 4321 ; Alexander, HisUyry of the Procedure 
of the House of Representatives, 

“ Cf. BoUett, op. cit., p. 275; Alexander, op. cit. ; McCall, The Business of Con- 
gress, 

* Hinds, Vol. V, Sect. 5739. ® Follett, op. cit., p. 276. 

“ Cf. Cong. Rec., 60th Cong., 2Dd Sees., pp. 588, 689 : Hinds (clerk at the Speaker’s 
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to the power of the Cabinet in the English House of Commons in 
asking for, and obtaining, by majority vote, the settlement of the 
time-table of the House. Before 1911, the Speaker was chairman of 
the Committee on Rules, and he appointed its two majority members. 
The two minority members received scant grace. Thus the trium- 
virate ruled the House ; and of the three the Speaker was first and 
all.^ He benefited from the admitted need to disentangle the thousands 
of threads of Congressional business and give preference to the business 
which the party leaders, whether in the Congress or in the Presidency, 
considered indispensable. What the Speaker decided in Committee, 
the Speaker would facibtate from the Cliair. 

Yet in order to overcome obstruction, the right to ^ recognize * 
a member needed to be vested in the Speaker. This was done by a 
succession of developments which led to a singular absoluteness of his 
power. No one could address tlie House unless by previous arrange- 
ment with the Speaker. 

‘ Whoever failed to catch the Speaker’s eye might twiddle hw thumby until 
the end of the session. Until the Speaker chose to rc(‘ognj/.e him he was impo- 
tent, and could olitaiii no consideration for th€* measures in whicli his constitu- 
ents were interested. The power of recognition sent to the Speaker's ante- 
room, before the House convened each day, humbly, and with hat m liand, 
every member who desired, recognition on the floor for consi(l(*ration of a bill 
or resolution. . . . Under this system the Speaker's two lieutenants, supported 
by the other loading men of the organization, controlled every avenue to pre- 
ferment tiirough the federal purse, every dollar a raemher might hope to bob 
expended for an improvement in his district, a new post otHoe, a customs house, 
a river or harbour development, the dredging of a crook or the construction of 
a bridge, and every duty he might desire to see levied in a tariff bill for the 
support or encouragement of an industry in which his constituents were inter- 
ested, and upon the securing of which his very political life must depend.* * 


table) on Order of Biuiin&ss in the House : ‘ The ntjcossary uho of the special order 
was continued until 1890, when for the first Ura© the flexible and offieient order of 
business now in vogue was put m operation. This new rule for the order of business 
would have been suflicicnt at that time to do away with the use of the speeial orders 
from the Committee on rules liad it not been that the habit of obstruction was rife 
in the House and the special order contmued in use as a means of thwarting that 
obstruction by providing a fixed method of consideration upon a particular biU and 
by shutting out dilatory and obstructive motions. The use of the special order 
has continued, although it has not been so much used in later years, and business 
has proceeded more according to the regular order. The function of the Committee 
on Rules is remedial. Most of the bills which it assists might bo passed in another 
way. To us© a commonplace illustration, the Committee on Rules, by the special 
order, takes a bill up on the elevator instead of requiring it to be carried up by the 
stairs. But in every case a special order is of no effect until agreed to by majority 
vote of the House.’ 

^ Cong. Hec.j 66th Cong., Ist Sess., p, 7 ; ‘To say that the Committee can be 
controlled by the majority is not candid, because the Committee is considered the 
Speaker’s official family, and no gentleman of the Speaker’s party would serve upon 
it unless he could support the Speaker’s policy.’ 

* Brown, pp. 80, 87. 
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This system was attacked and, formally, destroyed in a campaign 
which began in March, IGIO.^- Two vigorous tendencies sought their 
outlet, the Republican ‘ insurgent ’ movement invigorated by the 
political forces in the Western States, and the individual dissatisfaction 
of Congressmen, ostensibly, with the injustice done to their constitu- 
encies by an unrepresentative system. The result was the establish- 
ment of certain new rules : (a) to make the Committee on Rules 
elective by the House and of an increased size and depriving the 
Speaker of the right to a place upon it ; (fc) to make the Committees 
of the House no longer selective by the Speaker, but by a Com- 
mittee on Committees (this is the Ways and Means Committee of the 
House), and (c) establishing by the Rules of the House definite times 
for certain business which the Speaker must respect — such as Calendar 
Wednesday, and tlie Discharge Calendar. 

Wliat have been the results of this evolution upon the Speakership 1 
He still remains in intention and practice a party man. He is 
still one of the very small knot of Congressional leaders who treat 
with the Presidimt for passage of ‘ administration ’ measures. He is 
still consulted by, and has great sway with, his party ‘ Steering ’ 
Committee and the Floor Leader of the majority party. He is still 
a major factor in deciding assignments to Committees and the priority 
of business, because he is one of the most eminent, usually the most 
eminent, of his party : that, indeed, is why ho was elected Speaker. 
Order and system in a House of 435 members there is bound to be, 
and the power of leadership must somewhere be lodged. While, 
until 1910, it was concentrated in the Speaker and his friends by 
grace, it is now concentrated in the Speaker’.s friends and the Speaker. 
Leadership has been ‘ sjmdieatod ’ or put into ‘ commission but the 
Speaker is still the predominant member of the syndicate. 

France and Germany. The Presidents of the Chamber of 
Deputies and the Reichstag are, of course, like the British Speaker, 
and unlike the Americ.an Speaker, the products of a parliamentary 

^ Cf. Chiu, up. cii. ; Atkinson and Beard, Am,. Pol. Sc. Quarterly, XXVI (1911), 
381—414, Syndicatiuji of the Speakership’, Brown, op. cit., Chap. X fE. Cf. p. 159 
(Sj)occli of Nelson, of Wistonsin) : ‘ . We are fighting for the right of free, fair 

and full TepTesentation in this boily for our respective constituencies. The so-called 
irmurgont Itopublican represents as good citizen^ip as the regular does. The 200,000 
or more citizens of the second district of Wisconsin have some rights of representation 
here under our Constitution. But what is that right under the despotic rules of 
this body ? Merely the privilege to approve the will of a Keprcsentativo from another 
state invested with despotic power midcr artificial, unfair, and self-made rules of 
procedure, 

‘ We know, indeed, by bitter experience what representation means under these 
rules. It means that we must stand by the Speaker, right or wrong, or suffer the 
fate that we have endured. Let no one accuse us, therefore, of an alliance with 
Democracy for unworthy purposes. We are fighting with our Etomocratic brethren 
for the common right of equal representation in this House, and for the right of way 
of progressive legislation in Congress ; and we are going to fight on at any cost until 
those inestimable rights have been redeemed for the people.’ 

VOL. n. — 51 
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system in which the guiding and controlling authority is a responsible 
ministry. The Presidents have little extraneous cause, therefore, to 
become partisans. Yet the conditions of effective technical excellence 
or impartiality are not present in the same measure as in England. 
In France ^ the President of the Chamber is elected anew at every 
session. This is part of the tradition of distrust against constituted 
authorities. It is a grave fault from the standpoint of legislative 
efficiency, as with each contest in every session there is a stirring 
of all the passions of party, and objections are urged to the incumbent 
as well as his merits. Nor is there sufficient time for the President 
to dominate his electors : the sense of his recent arrival is always 
there, and he cannot acquire the aspect of doom which permanence 
gives. Whereas, since 1875, the House of Commons has had 
six Speakers, France has had thirteen, and between them Paul 
Deschanel and Henri Brisson held office for one-third of the time, 
the latter, very intermittently. The uncertainty of election produced 
by the large number of Groups is also a factor wliich prevents the Presi- 
dent from towering above them all. especially since the need for an 
absolute majority produces the second ballot sysb'm. Nor is that 
all. The Presidents of the Chamber and of the Senate have become 
part of the regular machinery of State with the President of the 
Republic in the formation of Ministries. They are in pohtics : they 
are elevated to the Chair less for their technical competence than for 
their political attitude, though suavity and an impressive appearance 
are recommendations. They arc opposed in their con,stituencies. 
They remain attached to their parties (though not m sittings of the 
Chambers), co-operate at Group meetings, sometimes enter into 
Press controversies. They pass into Ministries, then back into the 
Chair ^ ; and, although they do not intervene, as partisans in debate, 
their frequent hortatory remarks are neces.sarily biased, and provoke 
partisan passions. In July 1926, there occurred an incident in the 
Chamber of Deputies, unthinkable in England. M. Herriot. then 
President of the Chamber, suddenly determined to prevent the Govern- 
ment from obtaining powers of legislation by decree. Without notice 
he quietly and suddenly appeared in his seat in the Chamber, and his 
speech overturned the Briand Government. Hereupon he was called 
by the President of the Republic to form a new Ministry.^ The 
Presidency of the Chambers is a stepping-stone to Presidency of 
the Republic.^ 

* Of. Pierre, I, II and III, paras. 407 fl., and sections on his various attributes : 
Bipert, La Fresidence des Assembleea FolUiquea (1908) ; for history and ©valuation. 

2 For example, Faul Deschanel, Charles Dupuy, Casimir Perier, Henri Brisaoii, 
Leon Boorgeois, Painleve. 

® Cf. for an account of this incident Nuare/, he Foitnare a Fonnari (1928), yi. 
188 ff. 

•For example, Deschanel, Casimir Perier (BoiirgeoiR and I’ainlevc were spoken 
of), and Dounier (1981). 
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The Presidents of the French Chambers have powers in regard to 
the regulation of business similar to those possessed by the English 
Speaker, though perhaps more complicated by virtue of the many 
Groups, the Parliamentary Commissions, and participation in the 
Council which settles the order of business. It is somewhat simplified 
by the fact that the order of speech is settled by the rules. The task, 
moreover, is made very difficult by the tradition of the office, its 
connexion with pofitics, but most of all with the restiveness of the 
Chamber. Calls to order are unheeded, or are challenged with invec- 
tive. The House may, and often does, reverse by its vote a ruling of 
its President. Irrelevance when reprimanded turns sour and becomes 
sarcastic expostulation. Suspensions of the House for a quarter-hour 
are frequent to quieten the irate. At the root of all this is the notion 
of the deputy’s individual sovereignty, the petulant party divisions, 
and the lack of a sense of State. 

The President of the Reichstag ' i.s, since 1919, elected for a Parlia- 
ment (before that, election was sessional) ; and practice has given the 
Presidency to the largest party, although, of course, election is by 
absolute majority. ^ The practice was adopted although it was urged 
in the Committee on the Rules of Procedure that this might exclude 
the best qualified in the Reichstag from the Chair.® For this the largest 
party has to concede certain committee chairmanships and other 
government advantages. Since 1920 Paul Lobe has continuously 
occupied the Chair. However, the ascension to the Chair is not 
marked by the quiet and decorum observed in England because, 
before the War. the Socialists were on the offensive, and since then 
the party .struggle lia.s been intensely bitter. Earlier practice excluded 
the President from his parliamentary Group, but the Reichstag 
Committee on Rules decided not to say anything in the Rules on the 
subject. In fact he has remained closely concerned with Party affairs, 
speaks at meetings, and writes in the Press. With much the same 
duties and powers as occupants of the Chair in other parhaments, the 
Reichstag’s President may in a difficult situation either proceed with 
his own ruling or put the difficulty for solution to the House, or he 
may place the matter before the Council of Elders {Altestenrat) for 
decision, this being tlie most usual procedure adopted by him, or by the 
Keiehstag when something goes amiss. Like other Speakers, he has 
a great ceremonial position, but as in France, though not with the 
same ungovernability, the intensity of party passion, produced by 
religious, economic and cultural differences, imposes a heavy strain 
upon his effectiveness and impartiality. 

^ Cf. Hatschek, ParlamentsTecht, 169 ff. 

* Cf. Oeschdftaordnung^ Art. 9 ff. 

* Cf. Berichit p. 20. 
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DISCUSSION 

We have no means of knowing the inward history of the establish- 
ment of the number of readings of a bill in its progress towards law, 
because English practice, which has been of such influence upon other 
countries, began at a remote and unreported time. We can only 
guess at the motives from the remarks of commentators, who ration- 
alized the processes at whose birth they were not present.^ Three 
readings of a bill have become an unquestioned dogma in England, 
though, of course, to-day the dogma is hollow, and practice is far 
diflerent from anything that the term suggests. But the notion of 
three readings was carried into the U.S.A. tlirough the early legislative 
assemblies in the Colonics, and Thomas Jefferson's Manual of Pro- 
cedure,^ and into France and Germany by the influence of Bentham, 
in whose Political Tactics the process was rationalized thus : 

‘The advantages of these reiterated debate are — (1) Maturity in the de- 
liberations, arising from the opportunities given to a great number of persons, 
of speaking upon different days, after they have profited by the information 
which discussion has elicited ; (2) Opportunity afforded to the public, to make 
Itself heard — and to the members, to consult enlightened persons out of doors ; 
(3) Prevention of the eff(‘<*tH of eloquence, by which an orator might obtain 
votes upon a sudden impulse; (4) Protection to the minority of the assembly, 
by aecunng to it different jKTiods at which to state Us opinions ; (5) Oppor- 
tunity for mcmlxTS absent dui-ing tlie lirst debate, to attend when they perceive 
that (heir presence may influence th<* fate of the bill. 

‘ Every one knows by experience, that the strongest reasons alleged by two 
parties cannot be estimated at their true value the lirst time of hearing : they 
make cither too mucli or too little impression ; — too much, if they are developed 
with all the seduction of authority and eloquence— too little, if they are opposed 
by violent passions, interests or prejudices. After an interval of a few days, 
the mind becomes calm — public opinion has time to act — the effect of mere 
eloquence ceases to operate — reason resumes its sway. Very different views 
are often brought to the second debate, from those which were successful on 
the first, — and the two parties approach each other with arguments matured 
by reflection and couimmiication with the public. 

‘ Parties appear to have a necessary existence. If a single debate decide 
the adoption of a law, each party has an extreme interest in employing all its 
means to secure the victory of tlie day — and great heat and animosity are pro- 
duced by the debate. But when it is known that a first victory is not sufficient 
— that the struggle must be renewed a second and a third time with the same 
antagonists, — strength is reserved — ^it is temp<5rcd, that it may not injure the 
eause in which it is employed ; no one dares to take au unlawful advantage, 
because this would be to supply arms to his adversaries ; — and the party in the 
minority, which gradually sees that its ultimate defeat approaches, gives way 
to it with the more moderation, inasmuch as it has been allowed every oppor- 
tunity of preventing it.' ^ 

^ Cf. Sir Thomas Smith, lib. ii, cap. iii, pp. 1()9-81 : ‘ All bills be thrice, in three 
divei’s days, read and disputed upon liefore they come to tho question. . . .’ Cf. 
Blackstone, Commentaries^ Bk. I, Chap. 11 ; Bodlich, 1, G if. 

“ This 18 still a part of the rules of procedure of the House of Reprosontatives 
and the official edition of these rules begins with the manual. 

® Bentham, Political Tactics, Chap. XI, Sect. 8, * Of Three debates upon every pro- 
jioscd Law 
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No longer Three Readings. No constitution can escape the 
moulding eSect of the necessities of character and environment, and 
to-day in England the three readings are not what they seem, while 
on the Continent, and in America, vital differences from the English 
system have been instituted. The great changes which have occurred 
in English practice are the change in the public significance of the 
First Reading, the increased importance of Committee discussion, 
the reduction in the seriousness of the Third Reading. 

On the Continent and in America a system of deliberation has 
been developed, the features of whicli are direct contradictions of all 
for which English parliamentarians seem to strive. For, in England, 
in spite of the increasing importance of committees in parhamentary 
procedure, the theory is still maintained that the House itself, as a 
whole, is sovereign over the principle and the major applications of 
a biU. The Continent and America have abandoned this system : 
and their Committees are made, if not the ultimate, then the principal 
masters of the bill. Regard, for example, the great treatise on French 
Parliamentary Law, that of Pierre ; the Parliamentary Commissions 
must be treated of first, for they are so much the masters of the 
Chambers, and have rights of intervention and decision to such a 
degree, that if their composition and functions are not well grasped, 
the whole meaning of procedure in the Chamber is misunderstood. 

We may briefly say at once, and the demonstration will follow later, 
that in America and on the Continent the proceedings of the full 
Assembly are mainly (not wholly) directed to impressing the public, 
while, the real work is done in the Commis.sions ; and England slowly 
approaches that condition of affairs, in spite of frantic attempts to 
maintain the belief that the House i.s still an effective place of thought, 
deliberation and decision. For, hard and uncliallengeable in tbeir 
power, the dictates of the Party System have impatiently torn from 
parliament, as a bod)' of individual members, the power of govern- 
ment, and have firmly vested it in the leaders of the major parties. 
Of the full Assembly a kind of essential committee has been formed, 
consisting of the leaders of the government and the opposition, and 
these, with their immediate confidants and officers, and others drawn 
from time to time as required from the body outside to help them in 
special matters, draft bills, lay down the limits of discussion, bargain 
for compromises, and fix the date and time of a vote. In England 
the Standing Committees are supposed only to edit the bill and the 
amendments resulting from this process, they are supposed to be non- 
contentions : in fact, their work is taking them more and more into 
the fields of the struggle for power. Elsewhere the Parliamentary 
Committees or Commissions share the power of decision with the little 
knot of party leaders. Mindful of these general conditions we can 
approach the stages of parliamentary deliberation. 
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In England the First Reading is almost entirely a formal and 
non-deliberative stage. A bill may be introduced either by its simple 
presentation at the table ^ ; or with a brief explanatory statement 
from the member who moves the motion for leave to bring in the 
bdl.® In the first case, the First Reading has taken place without any 
debate at all, and perhaps without members knowing that a bill has 
been introduced. In the second case a brief explanatory statement 
is allowed to the mover and the member who opposes introduction ; 
and the rule has come to be called the Ten Minutes Rule. The Ten 
Minutes Rule is usually employed for government bills where a de- 
hberate public announcement is deemed necessary ; as in the Educa- 
tion Bill of 1917. Simple presentation is adopted by private members 
who wish to impress their constituents with their creativeness, and 
know very well that their chances of getting a bill made into law are 
as remote as the moon. It is also adopted by the government. This 
undebated introductory stage is purely one of preliminary formal 
advertisement that the subject is about to bo treated by Parliament. 
For the first time a formal draft is presented of the detailed form in 
which principles discussed at previous elections arc to be made law, 
or, sometimes, never discussed before.® It is a notice of intention 
not only to Parliament, but to the Press, the P.arty caucuses and 
the organised interests. While it is the beginning of one process, it is 
the end of another : for from the moment that legislation became 
possible, and the draft was in preparation, the most important 
interests scanned the Press for signs of its progress, and exerted every 
means to influence its shape. So also did the department respon- 
sible for composing th ■ bill call in to its aid experts and repre- 
sentatives of interests. Kites were also flown in order to give 
the government the opportunity of discovering its strength or 
weakness. 

A day is fixed for the Second Reading by the member proposing 
the bill. In England no difference is made, formally, between a 
private member and a member of the government for this arrange- 
ment, but practically there is all the difference in the world, for the 


1 S.O. 31 (2) ; cf. May. p. 385. 

2 y.O. 11. Cf. May, p. 380 : ‘ When an important moasuro is offered by a minister 
or other member, this opportunity is frequently taken for a full exposition of its 
character and objects ; but otherwise debate should be avoided at this stage, unless 
it be expected that the motion will be negatived, and that no future occasion will 
arise for discussion.’ (The lengthened debate on this question is of comparatively 
recent origm» , . . e.g. Protection of Life and Property (Ireland) Bill . . . five sittings, 
24th Jan.— 2nd Feb. 1881 . . . ; Government of Ireland Bill, 1886, . . . 1893 ; . . . 
Criminal Law Procedure (Ireland), 1887, Cf. footnote 6, p. 380.) Cf. also Campion, 
Introduction to the Procedure, of the House of Com/mor^^ p. 136. 

* Though, indeed, the bill may bo merely presented in ‘ dummy that is, 
there is the title, and a bare explanation of the objects of the bill, without argu- 
ment. 
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governmeat commands the time of the House, ^ and fixes the day, 
usually after conversation through its Whips with the opposition. 
The rules of the House do not provide for an interval between the 
First Reading and the Second. In olden times, the rule was on 
‘ divers days ’ ; undoubtedly as a safeguard against surprise and 
inconsiderateness. This is hardly necessary in England where fairly 
strong principles of fairness are shared by all parties and the electorate, 
and in fact plenty of notice is given to the opposition. Jefferson’s 
Manual provides that the Second Reading must regularly be on another 
day.2 On the Continent there are regular, but short, intervals.® The 
Second Reading is not the time for detailed amendments or for any 
discussion and vote upon the clauses. It corresponds almost exactly to 
tlie Continental practice of ‘ discussion generale ’, which usually precedes 
passage to the particular articles. The supporters of the bill argue 
why in general such a bill, and even this particular biU, is necessary ; 
not to insist that every clause is cither perfectly adapted to its purpose, 
or that every purpose is incontestably good. It is true, indeed, that 
ministers would and do speak in this sense ; but more out of the 
tactics of bargaining than out of an unqualified belief in their charge. 
The opposition, on the other hand, move formally that the biU be 
put off to some impossible time,* or that for various reasons it ought 
to be rejected. Its attack is to show that the details of the bill do 
not carry out its main intention, and that the intention itself is unjust, 
or inexpedient. 


* Table : Fublic 



ScsbIod 

1927 

Session 

192ft-9 

Bills which received the Ro\^a! Assent — 

(i) Government . . . . , 

. 3C 

33 

(ii) Other ..... 

10 

9 

(ui) Provisional Order and Contirmation 

. 45 

22 

Total ... 

. 91 

54 

Bills introduced hut not jiaased — 

(i) Government ...... 

4 

1 

(li) Other ... . . 

. 93 

39 

(iii) Provisional Order . . . . , 

. — 

7 

Total 

. 97 

47 


111 the session, 1927, of the bills which received the Ruya.1 Assent, eight were 
brought from the House of Lords. In the session 1928-9, nine were brought from 
the House of Lords. (Of. Helurn of Public BillJi, etc.. Pari. Papers, 1927, 0.001, and 
1928-29. 0.003.) 

Note also : session 1927, the forty-six Government and other Bills which received 
the Royal Assent received a purely formal First Reading (cf. Hansard). In the 
session 1928-9, two bills (Private Members) were introduced under the Ten Minutes 
Rule (S.O. 11), the remaining Government and other Bills were introduced without 
discussion. 

* p. 150, Section XXV. * Thus Germany and France. 

* S.O. No, 31 A. This locution is thus reasoned (May, p. 369) : (a) Such a form 
of amendment is more courteous than a point-blank rejection ; (6) a mere negative 
would not prevent the repetition of a bill on any subsequent day. 
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The words of Erskine May are carefully selected, but still convey 
a slightly erroneous impression. He says that ‘ The second reading 
is the most important stage through which the bill is required to 
pass ; for its whole principle is then at issue, and is affirmed or denied 
by a vote of the House Now this may have been true of the House 
up to 1870, but it became leas and less true from that time. It cannot 
be gainsaid that any other stage in the full assembly is less important ; 
it cannot be denied that the House divides. It is true that Members 
(the few who are interested and instructed in the matter of any par- 
ticular bill) fervently applaud or denounce the bill ; but we must 
not forget the saying which is proverbial in all parliaments, ‘ I have 
heard speeches which have profoundly moved members ; but none 
which has even turned a single vote.’ The principle has been affirmed 
OT rejected in the electoral process which put some men in a majority and 
others in a minority. Neither does the opinion of the great Clerk of 
Parliament adequately include a consideration of the part played by 
the Committee.s of the House. Decisions are made there : hut not 
in the Second Reading ; though it i.s true that argument during the 
Second Reading may influence the Government and cause it to make 
promises of amendment.' What is more, the organs of opinion of 
party and interested groups are extremely vocal from now onwards 
and seek to exert influence upon the minister in charge of the bill. 
These obtain their opportunity for concrete amendments in the stages 
of cogitation which immediately precede, and operate during, considera- 
tion in Committee. 

I will not at this point analyse with care the functions of the 
English Standing Committees, but reserve their consideration until 
they can be compared directly with the Continental and American 
Committees. Let us, however, indicate their main features. All 
bills, save Financial Bills, and those oxpre,s.sly reserved to consideration 
by the House in Committee of the Whole or Select Committees, go 
automatically to one of the five Standing Committees.® These Com- 
mittees have wide powers. Formally,® indeed, they may do anything 
to the bill that they think fit, provided that they are relevant to its 
subject-matter. Actually, the House is jealous of serious amendments 
made in Standing Committee, and the doetrine that amendments 
must be non-contentions is still to be heard. This doctrine has 


' Promises which are most frequently fulfilled by amendments introduced by the 
Government m Committoo and when the bill goes before the House of Lords. 

2 S.O. 46. Cf. May, p. 396, The Standing Committees are distmgmshed by the 
letters A, B, C, D, the fifth being the Committee on Scottish Bills. 

“ S.O. 34 (Amendments in Committot) prescribes that : ‘ It shall be an instruction 
to all committees of the whole house to which bills may be committed, that they 
have power to make such amendments therein as they shall think fit, provided they 
bo relevant to the subject-matter of the bill, but that if any such amendments shall 
not be within the title of the bill, they do amend the title accordingly, and do report 
the same especially to the House.’ 
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a powerful effect in limiting the freedom of the Committee ; and a 
retroactive safeguard has been sought by the House in its Report 
Stage. Though the members in Committee are said by some to be 
freer from party alignment than members in the House, they are not 
much, if at all, freer, since the Minister in charge exacts the support 
of members of his party, of whom a majority are upon the Committee. 
They are freer only as to details ; and as these are usually insignificant 
the limits of freedom are narrow. Yet their work is important : for 
tliey meet under conditions of close personal contact and in a frame 
of mind which gives birth to rational accommodation, a mental con- 
dition expressed by the phrase ‘ businesslike disemssion ’. Members 
are allowed to speak more than once on the same topic. ^ The rhetorical 
necessities of .seducing the electorate are much reduced, and the 
mind is more sensitive to the influence of the scientifically known 
quantity and quality of the social force.s to be controlled bv the law. 
The Committees are confronted by details, .such as the proper space 
which should be allowed per person in a State-subsidized house, the 
conditions of sub-letting rooms in a liouse the rent of which is con- 
trolled by the State, safety-appliances in film-production studios, etc. 
Tliese matters cannot be discu.sscd in a large assembly because the 
pJiysical conditions of debate do not fwlniit of close argument or the 
effectiveness of spontaneous inter-iections, or WTitten demonstrations 
of the truth of the argument. (Indeed, the appropriate size of an 
assembly depends upon the nature of the thing under discussion — and 
tins is variable.) Figures must be looked at attentively to acquire 
meaning, added or deleted words need careful scrutiny before their 
elfeet becomes plain, and sueli attention and scrutiny are impossible 
in any large hall such as the House of Commons or, indeed, any of 
the assemblies of which we are speaking. Sir Robert Peel speaks 
somewhere of ‘ inatliematic.d ’ attention to Ins work, when drawui 
up to a table, with paper and pen, his mind concentrated. That 
IN Hie kind of attention whicli more iiiembers are able to give in Com- 
mittee than in the House ; for the Committee .stage is a stage of veriji- 
ciilioii, it measures wlierevei- possible. Adjectives are made more 
precise, and their wrappings of argument are pruned of what seems 
to have meaning yet is not meant. The rules attempt to secure, 
.imong other things, that there shall be notice of amendments, to 
save obvious difficulties and inconveniences (though notice is not 
obligatory), and to secure that amendments shall be grammatical 
and intelligible. Further, the chairmen have power to select from 
amendments and to call upon members of such amendments to explain 
their objects.’^ 

^ Cf. May* p. 316. 

* S.O. 27 A. This rule winch holds good for the Committee of the whole House, 
the standing committee, and the rejiort stage is known as the ‘ kangaroo ’ form of 
closure and its practice is discussed latm*. 
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Finally, the Committee stage saves the House of Commons a great 
deal of time : so much, indeed, that without the help of committees 
the House would be paralysed. Indeed, it was this consideration 
which caused their re-introduction in 1880 and their subsequent 
development. 

The Report Stage is one through which bills amended in Com- 
mittee, whether Standing or of the Whole, must pass.^ They do so 
to give the House the opportunity of recasting the work of the Com- 
mittee ; and it is one of the external signs of the jealousy of the 
Whole House for its ultimate authority. Now the House has by this 
time discovered the detailed merits and demerits of the bill ; con- 
stituents and the Press, local authorities and organized groups, have 
made their opinion very clear ; and almost all their opinions have 
been embodied in amendments at the Committee stage. There is 
always some one in the House, however, able to think of something 
new if not significant. To allow a further free debate in Report 
Stage would result in another Second Reading of more significance, 
since members are now more interested. This is what actually 
happened when the Committee! system became an important part 
of the regular procedure of the House. The Report Stage began to 
stretch out into unsuspected lengths ; and the time of the House, 
saved in Committee, began to be lost in Report, 

Therefore, in 1920, ^ it was settled that amendments on Report 
must be within the ground trodden by the Committee. At this stage, 
then, there is a clarification of doubts, of small difficulties and verbal 
obscurities. The Third Reading is almost purely formal : and as 
soon as it, also, began to show unmistakable signs of indefinite extensi- 
bility, the House decreed that no amendments, not being merely 
verbal, shall be made to any bill on Iho third reading.® On this 
occasion the various parties get a final opportunity to reiterate their 
general attitude to the bill ; the Government, which is invariably 
successful, boasts that the bill was the triumph of argument and 
skill, and thanks its supporters and the Civil Service (which thanks 
its stars that the end is in sight), while the Opposition repeats its 
prophecies of dire consequences, its hopes that the country will truly 
judge the issue (that is, that it will think that the Opposition is right 
and the Government wrong), and that, in any case, the Government 
has triumphed not by argument but by the sheer force of slave-driven 
numbers. The bill then passes to the House of Lords. ^ 

Party. It will be seen on close inspection that there are Five 
Stages in the normal progress of a bill. If these Five Stages were 

1 S.O. 39 £f. But if the Committee of the whole House has not amended the 
hill it may proceed at once to its Third Reading ; whereas the bills from a Standing 
Committee even if not amended must pass through the Report Stage. 

*8.0.41. «S.0. 42. 

* Cf. May, p. 384 ff. for an account of the procedure in the House of Lords. 
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each of adequate length there would be no question of the care with 
which the House discusses a bill. But we shall shortly see that in 
fact these stages are short, sharp and vehement ; that not all clauses 
are discussed ; that not all amendments are considered ; that not all 
the loose ends are tied up ; that not all obscurities are clarified. 
Disaster would entirely overcome the House if it were not for strict 
rules. An even worse fate would overwhelm Parliament were it not 
based, as it is, upon the assumption that parties are the appropriate 
managers of discussion, not the individual members. In fact, almost 
the whole process of discussion and amendment is carried through by 
the initiative, the expertness and the drive of one or two leading 
members, who are particularly expert upon the given subject, and 
with the aid of private exj)erts, or members of the parties’ research 
■staff, or even specially briefed assistance. There must be a con- 
tinuously attentive and expert body which assumes the responsibility 
of discussion ; a small body which can sift from the numerous objec- 
tions those wliich are most important and for which there is time. 
That small body is in all countries the Party, which, for the time 
being, is represented by a specially designated member from among 
the ranks. In England the Party operates in the House and in Com- 
mittee : in Frane(>, Germany <ind America it operates more effectively 
m the Committees. Let us then turn to the procedure of these 
countries ; sketch their general manner of handling bills, and then 
eoncentrate particularly upon Committee procedure. 

France : the Power of the Commissions. Following Ben- 
tham’s ‘ Tactics ‘ 1 the French Constitution of 1791 required three 
readings with intervals of eight days between them. Under the 
Consulate, the Empire and the following regimes, one reading only 
was required ; but this wa.s in assemblie.s which were not sovereign, 
and to w'hom the bill was sent in its ultimate form by tbe Conseil 
d'Pjat. The short-lived Second Republic, heiiy fumidt'd upon a single- 
chamber system, provided for three readings. The first impulse of the 
.Issembly of 1871 was to decree three readings ; but since there was 
(I biennial system the readings were reduced to two, with an interval 
of live days between the vote of each reading.^ The President (which 
in practice means the Government of the day) is entitled to ask for a 
third reading : but this power has never been used, because quite 
enough time is spent upon discussion, and because the Government 
rarely secs the need for debate upon its proposals. Owing to the 
looseness of party control, discussions tend to become interminable ; 
and the tendency, therefore, has constantly been to curtail the formal 
stages of debate, which would give members an opportunity to raise 
questions and offer objections. Indeed, as we shall later see, parlia- 

^ Cf. Ilbert, Methods of Legislation ; and cf. Piorre, I, 971, footnote. 

- Pierre, I, 072. 
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mentary self-control was so weak that financial legislation was rarely 
passed within the proper time, given the date of ending of the financial 
year, and the rules of procedure went so far as to reduce the delibera- 
tion upon money bills to one stage ! ^ The urgency of such bills dictated 
the discarding of the safeguard of debate ; whereas in England the 
gravity of such bills has caused the creation of additional safeguards. 
But whether this itself is wise we discuss later. Further, in recent 
years a time-limit has been put upon speeches. 

Now it has been decided * that normally there shall be only one 
deliberation in the Chamber — unless a member moves that there 
shall be a second .stage, when the Chamber decides what shall be done. 
This would seem a strange and dangerous procedure were it not for 
the fact that the bill has already been thoroughly threshed out by 
Commissions whose report has been distributed in advance of the 
debate. The. constitution and function of these Commissions we 
shall study in a moment. Let us now sketdi only the general lines 
of procedure. The reading falls into two parts ; the ‘ discussion 
gt'nerak ’ and ‘ tlu' passage am arlich's ' ; as a rule the first precedes, 
but the order is sometimes reversed. Amendments may only be put, 
of course, in tlu' discussion of the articles, wliidi stage corresponds 
roughly to the Committee of the Whole House in England. Before 
the final vote is taken on the whole bill, directly after the articles 
have been discussed and passed, the parties are allowed a Parthian 
shot. This was formerly accorded to members as individuals by the 
rules,® but it is now simply an unwritten practice, and it appears 
that these ‘ considerations generates ' may be the collective declara- 
tions of groups, ■■ 

Amendments must be oflered before the discussion commences ; 
and they are examined by the Commission which states its attitude 
to them in an annexe to its report. Later .amendments tabled before 
the discussion begins are the subject of a supplementary report. The 
Commission is thus the master of thi; bill and amendments of it ; 
for its jurisdiction extends even into the debate. Amendment offered 
during debate may at the request of the president or the reporter of 
a commission, or a minister, be sent to the Commission for study. 
When the amendment is not challenged in this way the motion is 
put to the House : ‘ Shall we consider this amendment ? ’ ® and upon 
this there is a brief speech by the author, and when the Chamber has 
decided that it shall be taken into consideration the amendment goes 
to the Commission for consideration ; of course, to save time, and 
to avoid the interruptions of debate, the Commission often deliberates 

^ Pierre, I, para. 816. * R^glcment, Chap. X, Art. 82. 

® Picrrc, 1 and III, para. 820. * Ibid., Ill, 822. 

® Vote de prise en coneidt ration. (Pierre. Ill, paraa. 8H0-8) and Reglement, Chap. X, 
Arts. 85-7. 
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at once in the House. The discussion is suspended only if the articles 
following are afiected by the amendment ; for then the Commission 
requires more deliberate study before it can give the Chamber a 
proper account of the effect of the amendment. Before the vote 
on the whole of the bill the Chamber may send it back to the Com- 
mission for revision and co-ordination. The Commission has the right 
to require this reference back. 

This is a picture entirely different from the English. For the 
Commission predominates : tlie House cannot discuss before it reports ; 
it selects and amends amendments ; it watches the whole of the debate, 
guides it, intervenes as a specially authorized body, and can take 
the bill away from the House and reconsider it when amendments 
are being offered and after the House has done with it. The English 
Committee has no such decisive rights of intervention : it works 
within the hmits settled by the House ; Parliament as a whole dom- 
inates it in theory and, .still, in practice, although the superior ability 
of the Committee wins it authority, for the House has neither the 
time nor the knowledge to review its decisions. 

The German Reichstag. The formal march of a bill in the 
German Reichstag is through Three Readings. The First Reading 
is usually one of simple announcement without debate. If there is 
debate it is a short discussion of general principles. ^ But before the 
First Reading of any bill is uudertaken the German Constitution of 
1919 has created a number of stages outside tlie Reiclistag. These, 
which are discussed more fully on the proper occasion, arc important 
jireparatory stages. When the draft has left the lilinistry (which has 
normally obtained an e.xpression of jiublic opinion by pubheation of 
the draft), it goes, as in other countries with Clfibinct government, to 
the Cabinet. In Germany it passes always through one more pre- 
liminary stage at least — it goes to the Reichsrat (the State Council), 
and there is subjected to a very close scrutiny from the standpoint 
of the various state govi'rnmeiits who give their delegates general 
instructions.^ Then, if the bill is of out,st.nidiiig social or economic 
importance, it must pass throiigli the EeirJiswirlschaflsraf, the Econ- 
omic Council ^ ; and sometimes, to save time, the bill appears before 
these two as.semblies simultaneously. Only then, with the amend- 
ments accepted by the Government or put down as objections or 
advice, is the Eirst Reading reached. Between the First and the 
iSccond Readings an interval of at least two days must elapse. The 
intention is obvious ; it is to avoid surprise and inconsiderateness. 
But the rule is surely one for times of emergency only (when the 
minority is in danger) and when, in fact, it can be set aside * : for 

* G.O. 37. - tSee Chap. X, supra. 

^ See Chap. XX, infra. 

G.O, 47 . Of. Morstein-Mar.x. PrMrm drs parlamminTisclirn M iudcrhfntenschutzes. 
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between tbe First and the Second Reading there is the Committee 
Stage which lasts many days. 

The next stage is the most important one — it is the Committee 
Stage. It is possible for the Reichstag not to send the biU to a Com- 
mittee.^ But the practice in every case is to make the Committee 
the court of judgement within the very wide limits of whether the 
bill shall be passed at all or not. We shall return to the meaning 
of the Committee Stage soon. The Second Reading follows two days 
after the Report of the Committee, an important advisory document, 
has been distributed. This Reading is, as a rule, confined to the 
articles, and does not spread, without special permission, into general 
discussion, except for the speech of the Reporter of the Commission. 
Amendments are freely put. An interval of two days is the minimum 
between the Second and the Third Reading. 

The Third Reading is a rather formal editorial stage, with httle 
debate ; though by the rules the general principles may be discussed, 
and amendments may be offered when supported by fifteen members. 

The U.S.A. The American House of Representatives has the 
system of Three Readings, but debate is so closured, so cut and dried 
by the parties and the Speaker, that it is hardly worth while speaking 
of the.se stages. The Committee is here more tlian anywhere else, 
everything ; the House, nothing. The First Reading is merely one 
of notifying the House in the Journal and the Record that a bill has 
been introduced bearing such and such a title. Then the bill goes to 
Committee, which always amends, and often kills, the laws. If it 
ever emerges, its Second Reading is the occasion for a discussion of 
the articles and amendments thereto. The Third Reading is almost 
purely an automatic and undebat^d acceptance of what has resulted 
from tlie previous stages. The broad forms are those of the English 
Parliament in Jefferson’s time : but American experience has charged 
them with such a different meaning and balance that the two systems 
have ceased to bear any resemblance. 

♦ ♦ * ★ ♦ ♦ 

Why are these stages still existent, when parties and tbe Com- 
mittee system are so vital to tiie procedure, and strong in their influ- 
ence over the evolution of a bill and its diseiissiun at each turn ? 

Apparently, because when stages arc named they give the impres- 
sion of orderly progress ; each one implies notice and advertisement 
to all who are concerned . and this adds to the authority of the law ; 
and as long as successive and separate forms are prescribed any one 
of them may, in the case of need, be used in a ca’ canny iashion, with 
all emphasis upon their obstructionist possibilities. They are possible 
safeguards against potential coercion of the Opposition by the Govern- 
ment, and of the rank-and-file by their leaders. They also look back 

' G.O., Art. 38. 
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to the days when Parliaments needed every means of obstructing the 
Crown and its friends. 

Now in England, on the Continent and in America, the Readings 
have ceased to be real discussions packed with thought. Few are 
the decisions which emerge therefrom. The Parthian shot allowed 
in France, and the general discussion allowed in all countries on the 
hnal reading, are indicative of the modern meaning and practice of 
parliamentary debate. It is a conscious ^dress to the world outside 
the House. It is speech for Hansard andf the Congressional Record ; 
for Le Temps, Der Tageblatt, Tire Times, and The World. Here is the 
chance of informing the country, agitating minds and consciences, 
and of the mutual exhibition of the excellence, s and deficiencies of 
government and opposition parties. In England the Government, 
in France the Government and the Commissions, in Germany the 
Government and the Commissions, in U.S.A. the party leaders and the 
Committees, decide and debate : the rest is advertisement, explana- 
tion, electoral strategy, the ]oy of talking, and sealing-wax. 

‘ Everything before this (the Second Rending) is usually so prepared by the 
resolutions of the parties assembled in special meeting and by their representa- 
tives in the Commission that the Plenum has in important bilts only the role 
of the choir in classic tragedy : to justify the behaviour of the chief actors 
(the Commission and the Government) after Ike fact, or to make it plausible 
to the outer world. . . . (The Reichstag) lia.s m principle agreed . . . that 
the President could at discretion call on a speaker for a general declaration 
on behalf of the party when the preamble and title of the bill wore being con- 
sidered. The only point of dispute was whether this should be raised to a 
" right ” and not to depend on the benevolence of the President. The choral 
accompaniment of the House in the Second and Third Keudings to that which 
the Commission has resolved, in combination with the Government, has there- 
fore found its recognition in parliamentary practice. It only awaits its formal 
iccogiiition in the Rules of Procedure ! ’ 

Thus lor Germany.^ 

Absenteeism and the Private Member. ‘ When the President 
called : “ Deputy Mliller-Hintcrwalden has the floor ! ” the House 
was almost empty. Annoyingly ; even the scats of his own party ! ’ “ 
And so, too, other legislative bodies.® It is a well-known fact that 
(luring legislative debate the House is attended by a mere liandful of 
members, unless upon the general discussion ; and when technical 
points, perhaps of very great importance, are under discussion, mem- 

' Hatsohek, Deutsches und Preussisches IStaatsrecht (1923), II, 49-51. 

- Lambach, op. cit., p. 96. 

^ Of. Luce, Congress (1920), pp. 19, 20; cf. The Tones, Doc. 12, 1930, p. 14, on 
(be ‘ count out ’ of the House of Coinmons when Sir John Davidson’s resolution on 
1,( oiiomy was before the lIou.so. ‘ Even yesterday they ( tho absentee Conservatives) 
(lid not seem to realize that they had placed Mr. Baldwin in a most humiliating posi- 
(lon. It must bo remembered also that the Whips have had the greatest difficulty 
111 sc< uriiig a full attendance of Conservative members even when a three-hned Whip 
lias boon 188110(1.' 
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bers are in the libraries, the bufiet, the smoking-room, or are present 
with inefEable boredom and imminent sleep on their faces, wondering 
why on earth he or she will go on talking. It is notorious, also, that 
members vote without having heard the discussion. In France, which 
is an exception in this matter, voting by proxy is allowed ; members 
may not hear even a single word said for or against the bill in all its 
stages. Their friends have the little counters, blue or white, with 
which to determine the tfjjpierical support of, or opposition to, a bill.i 

The truth is that parliamentary power is, in the matter of legisla- 
tion, only exercisable through the party, or in close concert with a 
small number of colleagues who are specially entrusted with the duty of 
responsibly thinking and advising the House. Time prevents everyone 
from participating in discussion, time prevents all amendments from 
receiving consideration, the lack of continuous and informed relations 
between a single member and the constituency makes undesirable 
his independent activity, and makes that of a party more desirable 
from the standpoint of representation ; previous study is needed to 
secure the substantial and formal qualities necessary to good law, 
and advocacy and defence arc best roceiveil from those only who 
have pursued such study. Tlie unattached member, tlie frcc-lancc, 
the improviser, is left witli little to do, with only rare opjiortunities 
of effective (that is, amendatory) c.iiticisni. Ho cannot stand against 
the power of united officialdom, government, opposition leaders, 
committees. His opportunities arc only to be found with them, in 
the membership of these entities. We shall appreciate the ti’uth of 
this when we have studied the general conditions of debate such as 
the order of speakers, the time-limit of sjieech, the closure, of debate. 
But we shall also gain an important insight into the vital mechanism 
of legislative bodies if we now turn our attention to tlie eonstiUition 
and functions of the Committees and Commissions of which we have 
been speaking. 

PARLIAMENTARY LEGISLATIVE COMMITTEES 

This must be remembered of the difference betvieen England and 
other countries : that in England the opportunity of substantial 
amendment is granted or denied by tlie Government in full House 
rather than in the Committees. 

The English Committee system has early oiigins, but the}' need 
not concern us.® From being occasional and unimportant aids to 
the House of Commons they were wdthin a few years raised to a 
position of great importance. They were establishcd*on their new 
foundation in 1885 : by 1902 they were spoken of as the ‘ keystone 

^ Cf. Delafosae, op. cit. Tlus has been changed. 

^ Cf. Redlich, op. cit., I ; and Usher, The Iji^titutional History of the House of 
Commons (1924 Washington University Studies). 
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of the arch ’ in any amendment of parliamentary procedure. In the 
middle of the nineteenth century the House of Commons was already 
feeling that the burden of its work was more than it could bear : 
‘ We are worked to death wrote Macaulay to his sister, as early as 
1832, ‘ and we are henceforth to sit on Saturdays. This, indeed, is 
the only way to get through our business.’ In 1864, it was suggested 
before a Committee on Procedure, that bills should be considered in 
a select committee, not in the Committee of the Whole House. ^ This 
meant that in.stead of the whole House^Whverting itself into Com- 
mittee by the vacation of the Chair by the Speaker, and the loosening 
of the rules of debat<‘, especially that which allows only one speech 
by a member on the same topic, there should be a body selected from 
The Hou.se to do the work. This Committee would sit in the morning 
twice a week, and tlm.'s relieve the House of time-consuming impossible 
tasks. Another suggestion - was for the division of the House into 
8ix Grand Committees, on the style of the French Chamber. The 
suggestion failed. The House began to stagger under accumulating 
obligations and the obstructional tactics of the Irish. In 1878 it was 
suggested that one large Committee might be chosen to sit in the 
mornings and deal with bills of secondary importance, that to this 
committee one might, add members specially interested in particular 
bills. The pressure on the House grew until it became intolerable ® : 
the results were the Closure Rules, to be discussed later ; and the 
institution of two Committees. The Committees were suggested by 
,1 strong Committee on ParUameutary Procedure,^ whose Chairman 
was Lord Hartington, and among whose members were Sir William 
Iliircoiirt and Sir Michael Hicks Beach — excellent parliamentary 
minds. They recommended the division of the House into four 
committees, each with a quorum of twenty. All bills except financial 
or confirmation of provisional orders were to go before them after 
their Second Reading. Tlie.se recommendations were not accepted : 
but in 1 888 a revision of proredurc resulted in a revival of the Gladstone 
Committees of 1882, thougli the actual results of these Committees 
h:id caused some misgivings.^ Two Committees functioned, then, 
Irom 1888" Tlie House. Iiowever. bent still lower under the new 

^ Report of Select Co)Hfniiiee of flouac of Commmia on whether any alteraiion6 in 
Form‘i and Proceedings in this House are necessary^ 1854. 

^ May, Edinburgh Rcmeu\ Jan., 1854. 

('f. Gladstone, Hansard, 1136, 20 I'Vbruary 1882 ■ ‘ Tho labour is harder, the 
arrears are greater, the dissatisfaction with the stagnant state of practical legislation 
getting more and more lively ; and, more than that, the suffermg of the House 
has rather mcreteed than diminished.* 

^ Rfporl, Select Committee on Parliamentary Frocedurtj 1886 (No. 186). 

* Gt. debate of 21 February 1887. 

® Select Committee on Estimates Procedure (grants of supply), 13 July 1888, 
under the chairmanship of tho Marquis of Hartington ; Select Committee on Busi- 
ness of the House, 14 July 1890, under the Chancellor of the Exchequer, Goschen. 
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burdens imposed by the demands of a politically conscious and en- 
franchised democracy directed by the caucuses. In 1907 ^ large 
procedural reforms were undertaken, though in the teeth of a stubborn 
and acrimonious opposition. The ‘ Government’s first proposals 
according to the Prime Minister, ‘ which we consider the keystone 
of the whole building in regard to any change in procedure ’, were 
four Grand Committees, one of which was to be a Scottish Committee, 
all bills (except finance and provisional order bills) to go to them 
unless the House otherwi^K ^rdered, after the Second Reading. Thus 
there was firmly fixed into regular English legislative procedure a cog 
which was already important in other coim tries, but which had been 
vehemently resisted to the last (it must be said, on purely factious 
grounds), since all parties, when in office, insisted upon their necessity, 
whilst, when out of office, they pretended that a loss of authority 
was certain to be suffered by the House and ought to be resisted. 
For the time being the Committees were merely named A, B, C and D. 
The Scottish Committee was the outcome of the claim of Scottish 
members that their national affairs were given scant time, and that 
even when they were con.sidered, they were settled by English members 
who knew nothing of Scottish conditions. For all public bills relating 
exclusively to Wales the Committee in charge was to comprise the 
members sitting for Welsh constituencies. 

What was the efiect of this change ? Sir Courtenay Ilbert summed 
it up thus : 

‘ The new Standing Order reverses the previous presumption as to the mode 
of dealing with public bills at the Committee stage, it proceeds on the views 
that when the general principle of a bill has been affirmed on its Second Beading, 
a reasonable chance ought to be afforded of having its provisions discussed, 
that this chance is improved by sending a bill to a Standing Committee, that, 
as a general rule, discussion in a Standing Committee is more business-like 
and effective than discussion in a Committee of the Whole House, and that 
the time of the House is saved by dividing the House into compartments for 
discussing the details of legislative measures. Thus reference to a Standing 
Committee is made the normal, instead of the exceptional, practice. The main 
exception to be decided by the House in each case will probably be where the 
issues raised by a bill are of such magnitude and importance as to make their 
reservation to the whole House in committee a matter of expediency, when 
the provisions of a bill are of such a short and simple character as not to require 
discussion in detail or, lastly, where the promoters of a bill are content with 
the Second Beading stage as an affirmation of principle and do not wish to 
carry it further,’ “ 

Tills prophecy has been broadly fulfilled, but we have something more 
to say of the W'ay in which the Committees have worked presently. 

In 1919 the House again foimd itself in arrears with its work ; 

^ Following the Report of the Select Committee on the House of CommoTis Procedure, 
1900 (Nos. 89 and 181). See Balfour, pp. 10-27. 

- Redlich, op. oil., IIJ, 210. 
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legislation was stimulated by the War of Democratic Principle and 
Economic Acquisitiveness. Among the changes the Committees were 
increased to six — five general and one Scottish.^ The members on 
the Committee were reduced from 60-80 to 40-60.® Further, it 
had previously been the practice to constitute these Committees on 
the basis of party strength in the House so that the Committees 
became its microcosm. As many members as its original numbers 
could be added for any particular bill upon which they were specially 
competent.® The representative character of the Committees was 
reduced in the change of 1919, and the number of special members 
limited to between ten and fifteen. The Committees were no longer 
limited to sessions before 2.15 p.m., as up till 1907, or 4 p.m. since 
that date. They could meet at any time they decided, except that 
their discussions were to be suspended during Divisions in the House. 
(Illuminating rule !) The Committees were reduced to five in 1926,* 
and their minimum number reduced to thirty, their maximum to 
fifty, their optional auxibary element was increased from the maximum 
of fifteen to thirty-five. 

How do they operate, and what is the opinion of the House upon 
their value ? 

Standing Committees are nominated by the Committee on Selec- 
tion, which is itself established scssionally. The Committee on Selec- 
tion consists of eleven members, who by the necessary practice of 
the House are experienced members nominated by the leaders and 
Whips of the parties in accordance with the numerical strength of 
the parties. In the composition of the Committees the Committee 
of Selection is directed by the Standing Orders ® to have regard to 
the ‘ composition of the House, the classes of bills committed to such 
Committees ’, and to ‘ the qualifications of the members selected ’. 
Thi.s means that as regards the ordinary Standing Committees the 
dominating con.sidorations are party strength and loyalty, the geo- 
graphical distribution of membership (rural, urban. North, South, 
etc.), and expertness, especially in the matter of the auxiliary mem- 
hers In the case of the Scottish Committees all Scottish members 
sit, together with between ten and fifteen members nominated by 
the Committee of Selection, with an eye to the balance of parties in 
the House. When a bill relates to Wales only, all Welsh members 
are put on the appropriate Committee. Further, the Committee on 
Selection nominates a panel of between eight and twelve Chairmen 
of Committees, and these appoint the Chairmen of the Standing 

^ Hansard, 18 Feb. 1919, cols. 815 S. These changes followed in the wake of 
the lisporl of the Selrrt Committer on Hover of Commons (Frocedurr), 1915, 378. 

- S.O. 48. 

Which meant in practice very often those who were specially interested, from 
local or group considerations. 

* Cf. Campion, p. 213. 


“ Nos. 47 and 48, 
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Committees from among themselves. The Chairmen are naturally 
supporters of the Government of the day. 

They are applauded for their capacity for business and for the fact 
that when they vote it is usually a vote after discussion. The real 
question is, however, whether the discussion takes men out of their 
party positions. There is, in fact, a relaxation of party stringency 
owing to the nature of the things debated ; they are usually outside 
the ambit of previous party judgement, and are of a quantitative 
nature, matters which are to be decided only when their scientific 
nature has been revealed. Thus there is sometimes room for give 
and take ; the minority and the dissentients among the majority 
obtain their opportunity of proving the utility of concessions. It is 
difiicult to put into general terms the latitude actually possessed by 
the Committees ; it all depends upon the extent to which the majority 
has pledged itself, and upon how far legislation is upon matters of 
conscience (or in.stinct with a lifelong nurtured social bias), and, 
therefore, intolerantly sure of itself. Upon such bills as the Trades 
Disputes Bills of 1927 and 1930 no room for amendments could be 
offered. 

In fact, as soon as the Committees went beyond verbal and minute 
emendation, they became the scene of party battles bke those in the 
House, and the same problems of decorum, order and obstruction 
confronted them.' In 1905, wlien the need of the Committees had 
become so urgent, and experience was already sufficient to permit a 
judgement, the Chairmen met and reported many complaints. “ Bills 
were being referred to the Committee for which they were not adapted ; 
they aroused fierce controversies or excited acute religious suscepti- 
bilities, or the House referred tliem with a very divided voice. The 
operations of the Committees became .stormy, and the minority felt 
bound to obstruct. If bills of this kind were to be referred, then the 
Committees mu.st get powers of closure equivalent to those of the 
Speaker.® Tins indicates quite clearly how congested was the House. 
It found itself, in fact, obliged more and more to sock the aid of the 
Committees, and other interesting phenomena manifested themselves. 
It began to be pointed out that the representative character of the 
House was decreasing ; for, it was argued, if 600 members are already 
but a minute and distorted mirror of a great country, is it not certain 
that a committee of sixty still less represents it ? This feeling caused 
both members of Committees and the House in general to be jealous 

' Balfour, Debates, R July 11H)5, IhlG : ‘ Party spirit has penetrated even to the 
Oraiul Committees. . . Cf. MinuteH of Evidence, Procedure lloport, 1915, p. 13 : 
‘The Government have got their supportonj to support their Bills in Committee as 
a matter of confidence in them, and therefore tJiere has been less latitude.’ 

* Chairmen's Panel Report, 1905. 

® Cf., however. vS.O. 47 (5): against irrelevance and repetition; dilatory motions; 
and on the closure. 
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of legislation ; with the natural consequences. The minority on the 
Committees began to obstruct by calculated absenteeism, often 
standing outside the Committee-room until the majority made a 
quorum ; or attempted to manoeuvre into a position of majority for 
the time being. ^ This has caused serious annoyance to Chairmen 
and the majority, and results in a heavier party pressure upon mem- 
bers to assure a government majority. The time of members is 
claimed to an excessive degree. Secondly, the Report Stage in the 
House began to lengthen out, the members not on the Committee 
wishing to re-exert their control.^ However, the rules of the House 
have checked this practice, but they have not quite solved the problem 
of order in Committees, since the dignity and authority of the Chair 
is not as pervading and compelling as in the full House, and though 
Committees are beneficial in that close contact causes mutual respect, 
di.slike and contempt are also provoked. 

Nevertheless, the consensus of opinion is overwhelmingly in favour 
of the. Committees. For, in the first place, a generation has already 
arisen which knew not the more leisurely and easy ways of the past, 
and many of tlie new generation have graduated in the school of local 
government which, in England, is Committee government.® Secondly, 
it i.s realized that tlie Committees save the time of the House to such 
an extent that without them Parliament could never satisfy the 
legislative needs of the modern electorate. Thirdly, it is universally 
admitted that thej.' do good work : eonsiderable enq)ha.sis being placed 
upon the fact tliat they vote after hearing the arguments (this is 
unusual in the House) and that the Govi'rninent is prepared to make 
eoncessioris as the argument goes. These are great gains ; but certain 
losses are suffered also. Complaints have been raised that there is 
insufficient publicity of committee proceedings. In fact, there are 
annie official reports (of recent years only) but only for the bills which 
cause the acutost pohtical differences (c.g. Trades Disputes Bill, and 
Rent Restriction) ; and the. Press reports are very summary. The 
result is that the country loses what Parliament alone can offer if it 
IS 1o be ti’iie to its name, and what it i.s important that representative 
government should provide ; piublicity of authoritative debate. Be- 
sides, attentive members of the House may get to know wherein the 
bill as reported differs from the bill as read a second time, but they 
lire not informed of tlie reasons. These things, however, can easily 
be remedied. Sufficient, if not verbatim, reports could be pubhshed. 


^ Cf. Debates^ 19 I'obruary 1919. 

^ Conmnttee of 1900, Balfour, 14, 15 ; Ilbert, 37 ; Worllny, 47 ff. 

I'bg. Ill the Session 1928-9: 15 lulls were considered by Standing Committees 
{<T. liciurn for SeftMoii 1928 -29, Pari Paper No. 0.001) , 30 bills were reported on by 
Committees on Opposed JliJls ; 2 lulls were rejiorted on by specially constituted 
boi^jitleeH , 0 bills were reported on by .Joint Committees . 55 bills wore reported 
on by Committee on Unopposed Bills (cf. lielurn, {I*rivalc BilU and Private Business) 
jor Session 1028-29, Pari. Paper No. 0.002), 
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The House of Commons* reported bills could approximate in form to 
those of the Preach and German Parliaments : they could contain 
the original biU ; the amendments to it ; and short memoranda 
explaining the motives for the acceptance or refutation of amend- 
ments. This defect is aggravated by the numbers of the Committees, 
and the extent of their labours. This enforced ignorance can be 
easily counteracted by the House adding to its usual printed material 
a weekly or fortnightly periodical giving a conspectus of the work 
and proceedings of committees. This will probably be of no avail 
for the average lazy member ; but in all aspects of life we create 
devices accordant with the spirit of our purpose, in the hope that at 
least some of its servants will have the means of fulftlling the necessary 
tasks. Is it vain to trust that members will rise to the moral level 
of the institution ? 

The Overburdened Member of Parliament. How difficult 
this is may be inferred from tlie onerous burden of parliamentary 
work. A conscientious member is overworked . He starts at 10 a.m. 
and may finish later than midnight : in the morning he is in com- 
mittee ; at 2.45 p.m. he will probably want to hear questions ; at 
4 p.m. he may be needed in committee ; there is correspondence — 
heaps of it — to attend to ; and meanwhile the House is debating ; 
on twenty days at least there will be the interesting and important 
subject of finance, nor can he ignore the days when the Executive is 
under criticism, for that still occurs in the full House, not in Com- 
mittee. . . . But we shall have more <o say about this and its 
consequences. Here it is enough to point out that if the work of 
Parliament is to be done with any continuous and loyal participation 
of members, the traditions and organization of the House would need 
to change. When we further examine this question we shall suggest 
the directions of desirable change. We shall show also what an 
impossible burden the pre.sent internal economy of the House throws 
upon Ministers. 

It has been remarked i that instead of the Committees maintain- 
ing a permanent membership, which would constitute for bills an 
impartial jury, members who have exliausted their interest in a bill 
get discharged. Hence, there is a constant renewal of members, those 
coming on who are prone to take an expert or interested attitude. 
This has, of cour.se, its disadvantage ; it may result in minor tyranny 
when the moderating influence of the average member is removed. 
This influence can only be nowadays exerted by causing the expert 
to explain his reasons and motives : on the other hand, the non- 
expert member may be at a loss in the Committees. Is not the 
Continental and American system, which gives to Committees a 
permanent interest in specific branches of government, the only way 
' Committee oj 1906, Balfour, p. 13. 



cH. XIX] DELIBERATION AND PROCEDURE 811 

to make the Committees work effectively (that is, expertly), and of 
making the member capable of intelligent criticism ? Even in local 
government where the field of work is diSerent, experience has 
shown the answer to be in the affirmative. 

Altogether, we may frame this judgement of the Committees of 
the House of Commons : designed to relieve the House of work for 
which it had no time, they have done this, and the House is ceasing 
to fret over this loss of its power ; yet the House believes too little 
in the Committee system for a more substantial economy of its time. 
The incidental advantage of Committee work has been technically 
better legislation coupled with a moderation of the crudeness of party 
political judgements, especially as expressed before the electorate. 
The advantages over the Committee of the Whole in this respect are 
striking, yet there are bills which go to the deeps of political passion 
which are kept in the Whole, since this is deemed to be more public 
and representative than the Standing Committees. ^ These have 
raised problems of order similar to those in the full assembly, and 
they are a little more difficult of solution, for it is difficult to find so 
many men with the qualities of a good >Speaker. The main question 
not yet systematically faced is this, will the House proceed to the 
rational organization of its bu.siness, with an appropriate place therein 
for the Committees ? How that question mtght to be answered to 
satisfy both the need for efficiency and the need for representative- 
ness in modern government we shall better be able to say at the 
conclusion of this chapter. Let us now examine the experience of 
other coimtries. 

}(( !<( 4 : * * 

France. Since the Revolution French parliaments have always 
liad committees as part of tlieir organization to explore social 
(onditions prior to the creation of law, or to revise the work of the 
Assembly. The difficulty was to prevent them from getting too 
strong and setting themselves in direct touch with the public. In 
1818 (in the Republican Constitution) it was arranged that the Com- 
mittees, each of some sixty members, should each correspond to a 
l>articniar ministerial department, and though that desideratum has 
not boon entirely realized, present organization has almost reached 
that point, and it is considered an important aim by many deputies. 
Already- in 1848 there arose controversies which have reached down 
to OUT own day whether it were better to have permanent com- 
mittees parallel with the departments, or special committees which 
should last only so long as a particular piece of work. The former 
method was, and has since been, attacked, on the ground that the 
committees so organized began to interfere in the work of adminis- 

^ E.g. it was attempted to keep the Consumers Bill (1930) in the Committee of 
the Whole. 
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fcration, their interference being fostered by their permanence and 
their growing expertness. ^ For decades, until recently, permanence 
and speciality were taboo : but little by little the nature of parlia- 
mentary business, and of the Deputies themselves, compelled a re- 
entry on old paths though, of course, with modern improvements. 
In 1898 there began the practice of creating commissions to last 
through the entire term of a Parliament ; that is, for four years ; 
and the projects for a systematic organization of their work became 
very numerous. “ Permanent Commissions were demanded because 
under the existing system the Committees could develop no traditions, 
could not devote themselves to a continuous study of a special sub- 
ject, energy was wasted in the dispersal of members among new com- 
mittees. All this was aggravated by the queer method of con.stituting 
the committees. This did not repose upon a party basis, but Tipon 
a principle, rather calculated to stultify ])arty leadership and control. 

A glimpse into this procedure gives a most interesting insight into 
the political mind of the French. Even in the JUlats-Oeneraux pre- 
paratory work on propositions was done in special divisions of the 
assembly called the bureanx. In 1789 the Assembly of the Tiers Mint 
oontimad this habit — to form bureaux ivhcrc ‘ all the interesting 
subjects will bo considered before being submitted to discussion ’. The 
practice was later discontinued, but was resumed in 1814, and has 
existed ever since as an integral part of the Cliambcr. In this wise ; 
the Chamber divided into a number of sections became, for various 
purposes, a number of corporate bodies. When tlie House was seized 
with a particular project, the bureaux nominated a commissioner (a 
representative or trustee) to enter into di.scussion with the Commis- 
sion, and report back. If we reflect upon this phenomenon its mean- 
ing becomes quite clear : it wa.s a method of bringing men together, 
of e.stablisliing per.sonal and political relationships before the days 
of party organization. Some body, smaller than Parliament, and 
larger and more permanent than a fortuitous gatlu'ring of mendiers, 
was needed ; and the bureaux supplied the need. The general psy- 
chological causes of the bureaux were ; the desire that all members 
should be informed of the work of Commissions before the Commis- 
sions took the lead in parhamentary debate ; the desire, to obtain 
for the Commissions some general instructions which could provide 
them with fairly sure bases of discussion. It is said, but we may 
doubt how far it was effectively true, that the members of bureaux 
were obliged to read the project before they voted for a commissioner 
to represent them.^ More, people believed that the Deputies could 
then compare the previou.s discus.sion.s and the bill with the report 
of the Commission, and so clarify and concentrate debate. Further, 

^ I’ierre, t, para. 737. ^ Cf. Bonnard, op. cit. ; Notice Historique, 87 ff. 

* Picrrc, III, 771. 
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the bureaux were expected to offer all members, however weak in 
oratorical talent, or shy of addressing a large assembly, a means of 
participating in the work of Parliament and of benefiting it by their 
experience. For the nascent leader the bureaux were a preparatory 
school of political tactics and debate, and many a brilliant improvisa- 
tion in the House had first emerged in the bureaux. Lastly, frequent 
meetings brought together the men of various parties. Adversaries 
learnt to appreciate and esteem each other ; sympathies and even 
friendships, which cannot develop in the feverish atmosphere of public 
sessions, arc said to have sprung up there without difficulty. The 
number of bureaux varied according to the size of the assembly and 
die number of members it was deemed advisable to have in each : 
it varied from about fifteen to fifty. But the important thing was 
the manner of their constitution. This is the quaint and curious 
quality of the bureaux and this determined the nature of the Com- 
missions until 1902. TJici) were never formed on a parly basis! They 
were sometimes chosen by the hazard of the alphabet. From 1848 

I hey were chosen by lot. After a long and grave research an apparatus 
was invented whereby the names of the members were inscribed upon 
little balls and these were solemn))' rolled down an alley, going by 
chance into one or the other of a number of compartments, each 
refiresi'iiting a bureau. For the bureaux tiins constituted there was 

II eomplete anil systematic arrangement of tlie order of procedure, 
their offices, and rooms. These htireau.r, existing in both Houses, 
clmse the Commissioners.^ 

The effects arc obvjou.s, and could only be allowed to exist until 
legislative business begun to be important, and parties to be organized. 
Often the most competent members on a particular question were 
thrown together into the same bureaux, so that some were necessar® 
excluded from Commissions for which they were especially i ® 
fhaiicp ruined careeis. .K deep gulf often existed between the 
mission and the Chamber, because tlie former grouped men on a«- 
eiilirely fortuitous basis. Sometimes there would be two C'ommissions 
"ith cognate propositions studying them iu an iibsolntely opposed 
sense. The Government could never be sure of a clear path for its 
(iropo.sals.- 

The Commissions were made jx>rmaiient in 1902, and systematized 
hv subsequent amendments of the rules of the Chamber. In 1910 the 
method of establishing the Commission by the bureaux was abolished 
m the Chamber. It was not abolished in the Senate until 1919.® 
By these two reforms the modem basis of the parh.amentary com- 
missions w'as established : party composition and permanence. Yet 
It IS still maintained by many deputies that group election is dis- 

' Kerro, I, 8(50. ^ Cf. Rapports, Breton, Chamber of Deputiea, 1902. 

’ Pierre, 111, 711. 
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advantageous, because the group may be very small and contain no 
one of proper competence for a commission. While permanence in 
1902 meant for a whole legislature, reforms of 1920 reduced the 
permanence to one year. 

It is not a digression from the main theme, which is political 
behaviour and motives, though it is from our immediate object, to 
observe the attitude of the Chamber when this reform, the creation 
of a party basis for the Commissions, was announced. The defenders 
of the old system refurbished the doctrine that between the repre- 
sentative and the constituency no other entity should stand. The 
tenor of the discussion vras this ; 


‘ We were not elected as members of a party but as individuals ; wo have 
a mandate of personal confidence. No one here ought to vote as members 
of a party ; and most of us may belong to parties, but we vote as our constitu- 
encies require. Individual competence, not our political party, should deter- 
mine the choice of commissions. Besides, we can agree with each other, although 
apparently the parties are irreconcilable.* What, force us into a group or a 
party ! Wo arc jealous of our independence ! ’ “ 


The word ‘ group ’ was substituted for ‘ party ’ ; and, for members 
of the Assembly who did not belong to a party, a group was specially 
established for representation on the Commissions — the ‘ group of the 
non-inscribed An attack was made on the system in 1920, but 
was repulsed. 

The Commissions are annuals The term of the Commissions was 
reduced because it wa.s found in practice that Commissioners needed 
the spur of election or ejection to keep them seriously at work. But, 
in practice, members remain for very long terms upon the same Com- 
mission. Many — enough, at least, to cause criticism — join Commis- 
• ns to obtain an honorary title and the right to molest the Depart- 
^pts.* It was found also that a long period of activity in the Com- 
^sions did not neccss.anly result in the acipiisition of expertise. It 
jght to liave that result ; but absenteeism was encouraged by a 
four years’ term of office. The Permanent Commissions now number 
twenty and are almost parallel with the great Departments of State.'’ 
They are not quite parallel, since some of them have a field of activity 


^ Lemire, 1 July 1910, Cliambro ; Debaters. II, 474-. - Sibilie, ibid., p. 478. 

® Change fioiu the Hholution of 1002, to Arts. 11 ff. of tlio livyU'rncnt of 1915 and 
1920. 

^ Bartholemy, Ttapport, 23 Jan. 1920, Chambrt', 1, 36-40 ; Louis Marin, 

27 Jan. 1920, ibid., p. i>3 f!. 

^ Rtglement, Art. 11, and Jieffoluiion, 27 Jan. 1920: 1. General, departmental, 
and municipal administration ; 2. foreign affairs ; 3. Agriculture ; 4. Algeria, the 
Colonies and Protectorates , 5. Alsace-Lorraine; 6. Army; 7. Insurance and social 
insurance ; 8. Commerce and industry ; 0. Accounts and economy ; 10. Customs 
and commercial treatie.s ; 11. Education and fine arts; 12. Finance; 13. Health; 
14. Civil and criminal legislation ; 15. Mercantile marine ; 10. Navy ; 17. Mines 
and power; 18. Lilierated regions; 19. Labour; 20. Public works and communica- 
tions. 
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covering more than one Department. In 1920 this subject was care- 
fully considered, and parallelism deliberately rejected. Those who 
desired it argued that every Commission so constituted would relate 
itself to a particular ministry so continuously and exclusively that 
the consequent knowledge of its work and officials would make it a 
potent and capable controller of the Executive.^ But the reasons 
which prevailed against this were the importance of the Commissions 
in drawing together Departments by requiring the co-operation of 
several before them, of not adding the rivalry of rapporteurs to that 
of the ministers, and of not organizing the Commissions on a basis 
which might contribute to conflicts between them and the Govern- 
ment.^ Parallelism, said the Commissioners, would mean the organi- 
zation of conflict, resulting in the ‘ effacement, to the country’s great 
damage, of the responsible ministry by the irresponsible Commission ’. 

The Commissions are appointed by general vote of the Assembly, 
and no member may serve upon more than ttvo Commissions.® To 
jirepare for appointment the groups convey to the President of the 
Chamber the list of their followers, and their candidates for the 
different Commissions. Each list of candidates thus proposed is 
considered as elected unless challenged by fifty members before the 
fitly of official nomination. And a challenge is followed by an open 
vote. Of course, there are no challenges. 

The Commissions arc composed of forty-four members each. To 
this the Commission of Finances is an exception ; it is the most 
imjiortant and powerful, and has fifty-five, and I treat its organization 
and functions separately in the section concerning financial legislation, 
liach Commission elects a President, Vice-President, a Rapporteur, and 
Secretaries. The President is Chairman and the official channel of 
ordinary communication between the members and other offic‘f* 
bodies like the Chamber, and the Mini.stries. He intercedes person! ® 
ill grave cases. The position is much sought after since it is oneff^ 
authority and influence, and has a prestigc-valuc. It is not neces- 
sarily — in fact never — held by a member of the government of the 
day, and that for various reasons ; the desire of Deputies to keep a 
check upon the government and to establish offices rivalling the 
Mini.sters (since there are not enough ministerial offices for aU the 
Deputies), and the desire to support men of experience and expert- 
uess, former ministers, former Prime Ministers, perhaps future 
ministers. Similarly with the rapporteur. This is an onerous office, 
tor the rapporteur is responsible for guiding the work of the Com- 
mission from the standpoint of policy, while that of the President 
is to guide it from the standpoint of domestic order and its relations 

* Louis Marin, Rapport, 24 Jan. 1920, p. 62. 

* Ibid. (The majority of the commission). 

* Art. 13 and Amendment of 27 January 1920. 
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with the outside world. The rapporteur reports the views of the 
Commission to the Chamber (and to the outside world) and then 
guides the discussion in the Chamber, a function undertaken in the 
first place by the President, and then by other prominent members. 
The position of the rapporteur is one much sought after, for it offers 
the opportunity to acquire prestige in the Chamber and with ministers. 
The name of the rapporteur is published in order that those who wish 
to know how the work is progressing may know to whom to apply. 
Better to be a rapporteur of a Commission, which has much to do, 
than the President of a Commission not in the public eye. The choice 
of rapporteur is determined by the considerations we have mentioned 
in reference to the Presidents. Most often the recognized experts 
are chosen ; sometime.s ambitious young mcn.^ Upon government 
bills it is clear that the government can secure a rapporteur favourable 
to its own attitude : ho has been called ’ naturally the organ of the 
majority ' ; for being based upon party, the Commission contains 
group elements corresponding to the strength of groups in the Ministry, 
and not infrequently they go to members as a comjiensation for non- 
inclusion ill the Ministry, or to various groups as part of the bargain 
leading up to the coalition. I will touch upon the geni'ral political 
efiects of tile Commission system later.^ 

Until quite recently the technical apparatus of the Commissions 
was rather rudimentary. But their growing importance cau.sed 
attention to be concentrated on the need for a permanent residence, 
archives, library, permanent secretaries, and telephones. Minutes 
had been badly kept and a permanent staff was urged not so much 
in order that the public should be provided with full reports, but 
'’“cause those would fix responsibility, define arguments and stimulate 
ing! collective and personal interest of members in the work. Since 
of JO tlie Commissions have improved in this re.speot “ : the Comims- 
of n of Finances has a permanent body of ollicials ; the otliers are 
'served by the Service dcs Commissions, which, .so far, is not adequate. 
A weekly bulletin of work in progr(‘a.s is publi.shed. 

Every bill, whether governmental or otherwise, goes to the appro- 
priate Commission ; this being settletl by the President of the Cham- 
ber. Where it is uncertain which Commission should be asked to 
report upon a bill, or if it is desirable tliat two Commissions with 
cognate fiehhs of intere.st should be consulted, this is easily arranged 
by a vote of the Chamber : they may deliberate in common, or the 

^ fi.g. Bnand, in 100b, to rejwrt upon the Sfcato and Church BUI. 

2 Increasing work has caused tho oledion of several Vicc-PrcsidentH, Sccretanea, 
and Rapporteurs (seo lit sol ulion, JG June 1003). The pecuhar psychology of the 
Deputy caused an ever-increaping number of these to be elected. In 1015 the Vice- 
Presidents had to be limited to foiu* ; the Secretaries to six. 

® 27 May 1020 ; ‘ The Grand Commissions , . . shall bo provided with a staff 
and residence, specialized and permanent, as well as the necessary instruments for 
the work.’ 
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principal Commission is instructed to seek the advice of another. 
Most important of all in these inter-commission operations is the rule 
and practice that where finance is involved the Commission of Finances 
shall send consultants to the principal Commission. It is said that 
co-operation between Commissions is impeded by their number, and 
on this ground, a few experts suggest their decrease to fifteen. 

The Commission’s report must have been distributed six days 
before the Chamber enters upon debate ; as concerns the Budget, 
the period is ten daya.^ The Commission must report within four 
months ^ of being seized with the proposition ; a period which was 
sot in 1920 because many Commissions had not reported, either 
because they were hostile to a private member's bill, or because they 
wished to annoy the government, and, if not, the author may with- 
draw it from the Commission and have it placed on the Order of the 
Day, which the Chamber, of course, may refuse. If a money bill is 
concerned the author needs fifty supporters to wnthdraw a biU from 
a Commission. 

How, then, docs the Commission use its four months (or more if 
It is necessary, Ics.s if the matter is by nature easily disposed of or 
urgent) ! There is a scries of private sessions ; the public is not 
admitted, and even members of the Chamber may not sit as spec- 
tators.^ This is defended on the grounds that members are more 
conscientious when not acting in the public eye, and that secret 
information, especially on administrative activity, could not other- 
wise be reported. In tlie.se sittings, which may take place even when 
the House is in session, experts of the Departments, members, official 
documents, and communications from unofficial sources are exairuned. 
The experts and the ministers could keep away from the Commissions 
if it were to their profit ; in fact, the Conmiissions have such an 
influence upon the course of legislation, they are set into so high a 
position of authority by the general opinion of the Chamber, they are 
so much an essential expression of French parliamentary life, that 
both the official staffs and ministers do everything in their power, 
promising even more, to help them. The Commissions even descend 
upon the competent Minister when necessary or convenient and discuss 
their work with him and his administrative chiefs. Such deputations 
are, however, in strict law merely unofficial conferences ; the official 
seat of the Commissions is at the Palais Bourbon and the Ijuxembourg. 
The Chamber has not yet decided that representatives of the public 
may appear before the Commissions. But the pressure upon the 
Commissions by written communications has become great enough 

^ Reglemeni, Art. 95. ® Reaolation, 27 May 1920, Art. 29. 

® This was not always so ; but members not belonging to the Commission were 
wont to break in with interruptions and exclamations. As we shall see, the only 
exceptions to the privacy of the Commissions is the right of the authors of propositions 
and amendments to attend and to be heard. 
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to cause consideration of such, a reform. Some members have come 
to believe that hearings should be open. 

‘ The time has passed by when the commissions were chapels closed to the 
public and even to the Deputies who are not members of them. The recognition 
of publicity, control, and the co-operation of public opinion in the work of 
government, has made close relations between the Chamber, the Executive, 
and the public essential.’ ' 

It is beginning to be seen that the best work cannot be done if 
reliance is placed exclusively upon written reports. 

‘ Written procedure, exact records, certified statements are more and more 
used in the hurried and complex world of to-day, to preserve evidence, to fix 
responsibility, to avoid error and to supply useful information ; but the method 
of open discussion gives fine results, because questions and replies, suggestions 
and criticisms, born suddenly, can be accepted or refuted at once, by immediate 
invitation to re-statement, or by explanation and agreement, by supplementary 
questions, the examination of experience, allusions, suggestions, understandings, 
etc.’ 

To exercise an influence (‘ precise, permanent, tenacious and 
certain ’) upon the Coinmi.ssions, tlie members of the public to be 
heard must be experts and the representatives of associations. But 
the Commissions have not yet officially the power to admit such 
persons into their deliberations, and though this does not prevent 
them from unofficially consulting them, it would be better for the 
members, the experts, the associations and the public to regularize 
open consultation. 

The Commission must liear the authors of a bill,^ and the authors 
of amendments, if they wish ’ ; and, of course, the Commissions may 
and do call them. Members so appearing before the Commission can 
only support their own proposals, but not express their opposition 
other parts of the bill, though where the subject under discussion 
is drmx-'’fill; Commissions allow consideralile latitude in order that 
subsequent proceedings in the Chamber may be facilitated. The 
reports issueo’ by the Commission are printed and circulated to mem- 
bers. They usually composed of the following elements : a 
carefully writte^ history of the problem ; an analysis of the immediate 
social situation tyhich has evoked parliamentary action ; a critical 
description of carll'er legislative proposals ; a critical examination of 
the project before i-t ; and its recommendations. There is no doubt 
in my mind that tins French Deputy has in this report, if he cared 
to make use of it, a far better basis for participation in debate than 
anything available to ^ British or American colleague. He has not 
only the record of work, ' but also the reasoning upon which it is based. 
The minority has, howex'^er, not been given the right to present a 

’ Chamber uf Deputies, Annales, Documents, Feb,, 1920, p, 374. 

■ Reglement, 35. ® Old Art. 56. 
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separate report. The Commission reports as a single entity. How 
far the dissentients whose views have not been given systematic 
expression in the report obtain other opportunities in the Chamber 
we shall now see. 

At a date fixed by the President of the Chamber and his colleagues 
for the settlement of the Order of the Day, the bill is debated. The 
members of the Commission occupy special seats to enable them to 
act together during the sitting. The rai)j)orleur takes the lead in 
debate, and is usually first at the tribune. By the growth of custom, 
and later by amendments to the rules, the rapporteur and the President 
were given the right to intervene at any time in debate, at their own 
discretion : that is, tliey might begin if they wislied, interrupt when- 
ever it suited them, and make their chief contribution at a point 
favourable to the success of the debfite and the work of the Commis- 
sion. In the regulation of the time-limits for sjioeches which was 
established in July, 1920, only the Government lias unlimited speech ; 
the presidents and reporters of the Commissions have the limit of one 
hour. The time of other members is consideiably curtailed. The 
minority has no official organ, and no sfiecial priority in debate ; but 
the convention has been established that a member who speaks in 
the name of the minority of a Commission may be accorded a place 
out of his registered turn, if the Chamber agrees. It is a courtesy 
the Chamber rarely denies. Further, the minorit}' may have its 
opinion summarized and published in the Journal Ojfficiel at the end 
of the report of the debate. 

Thus the Commission system provides a bloc of twenty or thirty 
fairly expert members, before the principal debate commences. Their 
leaders have a special priority in debate. The time of the assembly 
is saved ; tlie possibility of informed debate is provided. Technical 
questions have been threslied out beforehand, and the principal 
amendments have been considered. Moreover, as we have already 
indicated, the Commission is vigilant all through the debate, especially 
in that on the articles, lor no new amendment can be put without 
its assent and in many cases its report. Before the discussion opens 
the Commission may announce that it has modifications to make to 
its own reported bill. It may make up its mind upon amendments 
in the House, or if it requires time, or wishes to delay', it may ask 
for a suspension of the sitting. Any article may be taken back by 
the Commission (a majority of the members) from the Hou.se, when 
it perceives amendable faults. Although this power is exercisable 
only on the article and amendments, the Chamber rarely refuses a 
recommittal when asked for even during the general discussion, since 
it is deemed that the Commission is a better judge of the necessity. 
When all the articles have been voted the Commission may obtain 
a recommittal of the bill, since it is agreed that after amendments 
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have been made, some repairs will be required. AH through the 
debate the bill produced by the Commission is the basis of debate. 
If its principle is denied it is recommitted. When the Commission 
nods its head an amendment put in full session does not require to 
be formally commended to the House in order to be considered ; and 
that amendment may be modified verbally, accepted with qualifica- 
tions, or rejected altogether by the Commission. The rapporteur or 
the President can, in the name of the Commission, demand the com- 
mittal of an amendment. This large power was granted because it 
sometimes happened that a quorum of Commissioners could not be 
obtained quickly enough during a session. We do not need more in- 
formation to realize that the legislative power of the Commissions 
is very extensive. 

The general effects of the Commissions are far-reaching. The 
Commissions have become so powerful as t^) challenge the leadership 
of the Government. They drspute with it the control of debate, 
demand explanations befor(‘ they admit its conteidions. This is an 
unthinkable situation in the British political .system, whore- all revolves 
around Ministers and their friends. What appears to have happened 
in France is this : possessing neither the organization nor the instinct 
for party, it was ultimately necessary to invent some other means of 
groujiing and leading members, and the Commissions were the result. 
Having come into existence not by the good will and creative act ivities 
of govenimerits, but as a result of parliamenf ary necessity, and possess- 
ing, therefore, an independent claim to authority, they are truculent to 
the Ministers. No jiarty claim of any real strengtJi and certain effect 
diminishes their claims to indcpciidciic-c ; the interests of ihcir career 
are as justifiable as any Minister's, and the Minister certainly has no 
more solid foundation for his power than the t!oninii,s.siont;r. They 
are almost of a st ature ; now one and now the other is more powerful. 
For noThiiig iiecessaril}' subordinates the one to the other. Hence a 
continual contest : expres.sioiis of contempt, snub.s, sarcasm. The 
Ministers liave arrived ; the Commission has yet to arrive. The 
stronger-willed Prime Ministers complain bitterly of the pretensions 
of the Commissions. Poincare, for example, says : ‘ But I am wrong 
in .saying that there are two Chambers. There is a much larger 
number, as nowadays each Commission aspires to the same privileges 
as the Chamfiers themselves.' ^ It is noticeable, however, that these 
complaint.s are not based upon a simple consideration of the legis- 
lative work alone of the Commissions. On the whole this is not the 
subject of criticism, but rather of praise. The complaints are directed 
rather against the financial and administrative control sought by the. 
Commissions, and of these we speak presently. The power, however, 
to review the work of the Departments and to interrogate Ministers 

^ Thf> Varhiimentary Regime tn France, Empire Review, March, 1021), p. 300. 
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may be bad for the relationship between the Executive and the Legis- 
lature, and from an English point of view it is easy to criticize this : 
but that power is essential to the ability to amend and redraft projects 
of law. The powers are related, though it is not necessary to adopt 
the bad habits of the Commissions to secure their advantages. The 
Commissions are not an accidental engraftment upon the French 
political system, but are the direct outcome of French political psy- 
chology. They must, for France, be judged upon that basis. It is 
useless to judge them by English standards as Bryce did. He said 
that ■ the power of these persons who seem responsible because they 
were the original authors of a measure, or who can be made respon- 
sible to the public because they hold an office, being thus reduced or 
destroyed that they cannot fairly be treated as responsible, actual 
eontrol ha.s pas.scd to bodies wlio.se members, debating in secret 
and holding no office, are not effectively answerable. The nation 
cannot, if displeased, punish the latter and ought not to punish 
the former This is true and important. But it does not allow 
for the fact that French ministries are swiftly-changing coalitions 
of groups without substantial organization in tiie country. There 
is the root of the evil , and it is partly to overcome the weakness 
inherent m such a sy.stcm that the Oommis.sioiis have arisen. In 
any case the line of responsibility is faint and discontinuous. 
The Commissions at least provide the machinery of parliamentary 
leadershiji in legislation . and whatever the faults of the Deputy 
the rnaeliinory is good : for it siijiplies expertiies.s, links the mem- 
bers with each other in an active and efl'ective group, and saves 
time. 

Tlio.se faults are plain to tlie eye. Tlie reports are sometimes 
e.xcessively long, striking rather than u.sefiil. weighty, but not with 
intelligence. There is a tendency to disintegrate groups, since tactical 
importance upon the Commissions ni.ay be won sooner by the leader of a 
small group than by a subordinate in a large one, and the general body 
of deputies would prefer more ( loiniiii.ssions ratJier than less. There 
is the chronic evil of absenteeism.’’ It has been suggested that failure 
to attend five consecutive meetings should result in the discharge of 
the member ; and the application of the rule that members present, 
excused and absent should be listed in the Journul OJficicl. The 
quorum was raised from a quarter to one-lialf the membership ; the 
rule relating to notitication of absence W'as amended to include a 
statement that the consequence was the lack of a quorum ; the rule 
relating to discharge was adopted.^ Yel these rules are not in fact 
effective. Absenteeism is serious, and resolutions passed in one day. 


^ Modern Democracies, 1, 277. 

* See e.g. Documenta DarlementatreHy C'hambrp, Seance, 12 Feb. 1920. 

* B^lement, 30, amended by Re-solution, 27 May 1920, Art. 7. 
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may be overturned another because three or four members have 
remembered to attend. 

This machinery difEers very much from that of the British House 
of Commons and chiefly in these features ; consideration of the bill 
in the House is preceded, not succeeded, by consideration in Com- 
mittee ; the examination and report extend to the principle of the 
bill ; the House is guided by the Commission and the Government, 
not solely by the Government ; the alignment on the bill is less a 
party alignment than in England. 

Germany. The German system is much the same as the Erench, 
except that a German Government has a greater control over the 
progress of the hill than has a French Government ; and it may be 
that this system of Commissions and strong Government leadership 
offers a sound way out of the congestion of the House of Commons 
and towards the resurrection of the private member. 

The German Committees were evolved long before the establish- 
ment of the Republic, and they were well adapted to the demands of 
a constitutional monarchy in which the Government settled the prin- 
ciple of a bill but was willing to have the technical help of the parties 
to whom, also, it was ready to make concessions of detail in return 
for a show of popular support. They have become even more im- 
portant with the advent of popular sovereignty, and the immense in- 
crease of functions of the Federal Parliament. The present practice 
is to debate the Second Reading only after receiving the Committee's 
reports. There are its permanent committees, each with a member- 
ship of twenty-eight. 1 Members are nominated by the parties in 
proportion to their strength, and no Group rrilh leas than fifteen members 
can be represented. This regulation regarding the size of a represent- 
able Reich.stag Fraliiun, is intentionally to di.scourage the break-up 
of parties, and to encourage arrangements between small Groups, 
and between these and larger Groups — the smaller Groups who com- 
bine with the larger are called Gaste (guest) or Hospitanten.^ A battle 
rages round the Chairmanship of each Committee. The rules only 
say that these are chosen by the Committees after consultation with 
the directing Committee of the Reichstag. In order to avoid endless 
conflict and revenge when the fortune of elections turns former 

*1. The inter- sessional Committee to inTigUato the Government; 2. Foreign 
affairs; 3. Rules of Procedure; 4. Petitions; 6. Budget; C- Taxation: 7. Ac- 
counts ; 8. Economic affairs ; 9. Social affairs ; 10. Population Policy ; 11. Hous- 
ing ; 12. Education ; 13. The administration of justice ; 14. Civil Service ; 15. 
Transport. The number of each committee is determined from time to time by the 
Reichstag. 

* Cf. Bericht, No. 4411, p. 20. The term party was suggested, but the old word 
Fraktion was retained, apparently because it was usual, and reduced as much as possible 
the notion of the party outside the Reichstag as a ruling element. Further, some 
wished to raise the representable size of Frakiwnen to at least twenty-one, but fifteen 
was adopted as a concession to minorities. 



823 


CH. XIX] DELIBEKATION AND PROCEDURE 

majorities into minorities, an automatic method has been invented. 
The largest part)”^ is allowed to claim what it considers the most 
important Committee ; then the next largest, and so on, down the 
list of the parties, to that one which is very much below its predecessors 
in numbers. The first begins again, then perhaps the fourth, then 
perhaps the second, the third, the fifth, and so on right down the list 
to the bottom. The psychological ba.sis of this system is important ; 
it tells us a good deal about parliaments. Number must prevail ; 
yet where there are many parties, none with a decisive majority, 
arrangements must allow of the permanently smooth cohabitation of 
all ; revenge may be the result of the crude use of power ; especially 
when there is never any certainly that one’s majority will last. Those 
who are not accommodated in the Committees are apt to obstruct 
in the full House, while when responsibility and favours are heaped 
upon parties their opposition is blunted. Hence bargains are struck 
regarding these and other offices. 

Every party in the Committee has a Chief ; he is the registrar 
of entrances and exits, tlie Whip of his party. The Chiefs ratify the 
choice of a rapporteur made by the President (the rapporteur is usually 
a member of the next largest party to that of the President). A 
secretary is also .selected. 

The Committees, acting fully on their own party principles, have 
full powers to report the bill as they wish ; and they are liberal in the 
interpretation of their powers of examination and revision. They 
work hard and systematically. They call before them Ministers and 
departmental officials (these, as well as delegates of the several States, 
have the right to attend), and send for the documents they need to the 
appropriate depai’tment. Since no one but members of the Committee 
and the initiators of the bill have the right to be present, * it 
is impossible to bring before tlicra outside experts as witnesses who 
belong to the vocations affected by the bill. Hence, in the 
capacity, not of a Committee of the Reichstag, but of members who 
are acquainted and are inteiested in a common object, they have 
invented a kind of se,ssioii called ‘ interviews The,se have become 
a very valuable means of lielping the members to decide questions 
not known even to their official assistants. Further, representatives 
of interests stand outside the door waiting to be informed by the 
Deputies, who are at their beck and call. Ministers, departmental 
experts, the members of the Committee and the ‘ interviewed’, meet 
together and thresh out the disputed truth. Only a careful analysis 
like that of Lambach or Gustav Schneider’s ® can give an adequate 

^ Go. Art. 34. Howevei, memhers may be present simply as audience. Moro- 
OTor, tbe Press Pepaitmenfc ol the Keiobetag issues a report of the discussion and 
the results to the public through the Press and the Iteicfuianzeiger. 

~ Br^prpchvvfjnt. ^ Rriefe avs dem Jieichstag, Berlin, 1927. 
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account of the energy, concentration, and expertness with which the 
Committees do their work. To which must he added the cunning 
of party tactics. In these Committees, also, a good deal of leader- 
ship falls to men and women who are connected by other than parha- 
mentary ties to outside organizations. Their discussions and demean- 
our are not seldom those of negotiations between the delegates of 
opposed vocational interests. The sub-committees report back, the 
Committee assemhh's their work, and votes the amendments ; the 
reporter is ready with his report. Of course, the work of the Com- 
mittees is highly valuable ; it lias been said that they are ‘ more con- 
crete and productive than the debates in the Reichstag, where debates 
on order, personal confliot, party acrobatics or obstructionist speeches 
prevent the subject itsclt from ever being debated.'^ The smallness 
of the Committees and the exclusion of an audience are considered to 
be vital clcmente m their success. Here, too, arc complaints of 
absenteeism.^ 

The report is distributed, the Reich.stag is ready for the Second 
Reading. It in frum thin point that procfdnn; iu Germany differs from 
that of France. Already the Government groups have lixed their 
indelible and characteristic mark upon the bill. Now the members 
of the Comnuttee take therr account to their own jiarty caucus which, 
at a special meeting, chooses one of them to recite hi.s view of the 
situation, and to advise them on their attitude. TJie eauems makes 
up its mind ; and desiguate.s a chief speaker. He is to niter m the 
Reichstag, not his attitude, not the mind of the rejiort, but the views 
of his party upon the report. He is strictly bound by party instruc- 
tions. The member is the delegate of the paity community, and he 
feels the restraints imposed upon him.^ The Committee has ceased 
to be responsible for its r<*])ort, in the sense of the French parlia- 
mentary cominittces ; and its members may know more than others 
and exercise authority in that way, but since the deposit of their 
report,, they havi', as far as the bill is concerned, returned to their 
party groupings. The parties do not speak in a voice so fully aifected 
by their Committee’s experience as do the French groups, but their 
speech is now that of a person who has commenced with a party 
philosophy, has applied it, to its own modification, to a particular 
proposition, and then come back again upon the result with a further 
examination in the light of his party philosophy. The majority 
parties invariably have their own way, though this way itself is, in 
the condition of so many parties and coalition govcrnmeiits, a devious 

* Cf. HaiitTc, nt , ]> " 2 :^ ff = (’f, Si-hlofrelhiTger, ftp. fit , p. 25 fT 

' Mtiller IS tpiite iicwiUieml He -woiil^l have liked to have expressed hia own 
opinion. Bui hero lie is laiiglit tJiat lie hjieaks as the repreftenl alive of a community 
and that therefore he has to exjirehK the general uill of this eoniniiinity. . . (Lam- 
bath, op. (it., p. DO.) ‘He never before stood on a platform so unfree and so 
hound ' 
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one. The tactics of successful coalition government are pursued in 
the Committees as well as outside : for the Government’s majority 
is there and has to be kept together, and, since that is so, the coalition 
leaders determine the attitude of the parties within the Committee. 

The Second Reading, which follows, is a trial of strength between 
Government and Opposition parties, which may result in the detach- 
ment of strength from the Government and even in its downfall. 
Against obstruction are pitted all-night sittings and the prolongation 
of the session. But the Committee is no longer the master or the 
servant of the Chamber. It has done its job ; very little of it will 
be undone ; but how much of it can survive depends upon the relative 
strength of the Cabinet and the Opposition. The Cabinet, at any 
rate, is in command, and mo.st u.sually in power, from the beginning 
of the Second Reading to the ultimate divi.sion on the Third Reading. 

Party. We see what a largo part is played in all these parlia- 
mentary arrangements and functions by political parties. The time 
has not yet come for a final .survey, but the omnipotence of party 
is already in plain evidence. The chief entities which manage and 
guide Parliamc.nt are parties ; thciy provide the policies, conduct 
electoral power, struggle, concede, make engagements, and conclude 
bargains, wtiile the organization outside Parliament keeps in touch 
with that inside, so that the connecting channels are never really 
broken and ideas and feeling never cease to circulate from the centre 
to tlie extremitic.s and back again. The partie.s manipulate the broad 
■streams of will to irrigate the vast fields of government, and the 
general mind which has been created and fosteri'd in the electorate 
is trained upon the technical details of legislation. It is only when 
the party has arrived in Parliament that it arrives at complete self- 
consciousness. for only then does it discover all the problems which 
it must answer. Nor does it really know its opponents until it meets 
them in the House and in Committee ; but until it knows its opponents 
it is clear that it does not fully know itself. We have seen that this 
meeting occurs fruitfully in the Committees, and to a lesser extent 
in the debates in the House. We, must presently observe, the con- 
ditions of debate in the Hou.se and consider their effect upon parlia- 
mentary government, and see to what extent political parties arc 
concerned therein. 

Committees in the U.S.A. The Congressional Committee 
system has evoked a large literature, and properly ; becau.se the 
Committees fulfil functions even more important than those of Con- 
tinental parbaments. The reasons for the magnitude of their place 
in Congress are, the non-existence of the kind of systematic leader- 
ship available in countries where the Cabinet system prevails — where 
the Executive leads Parliament on the floor of the House ; the large 
number of laws which Congress is called upon to consider ; the short 
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duration of Congresses, -which causes a fearful congestion, and very 
strict closure in the House ; and the relative mildness and non- 
existence of party differences about many of the bills initiated, which 
makes Committee work fruitful, since successful argument is not 
precluded by adamant prejudices. There are about sixty Committees 
in the House of Representatives, ^ but only twenty of them are con- 
tinuously at work upon important subjects. Among the twenty 
there are half a dozen so-called ‘ major ’ Committees (those of prin- 
cipal dignity and power) whose reports may be brought into the 
House at any time.® These Committees were, until 1911, appointed 
by the Speaker; since then, for reasons we have amply explained, 
the power was vested in the Hou.se. Since the being and activity 
of the House are based upon the party system, the nomination of 
lists naturally fell to the parties, each of which adopted a method 
which, though slightly different, results in the same thing : appoint- 
ment by the recognized leaders of the party. This result is not very 
different from the situation which the revolt of 1911 attempted to 
overcome, but selection docs not lie as much in the hands of one man 
as it did. The Democrats choose their members by the selection of 
their portion of the Committee of Ways and Means at a jiarty caucus, 
and these Committeemen are authorized to act as a Committee on 
Committees. As the. Committee of Ways and Means holds a vital 
position in the business of the House, both as a regulator of priority 
and a leader in debate, as well as an authority on some branches 
of financial legislation, it is clear that for this rea.son alone the members 
elected to serve ujion it are certain to be the party leaders and wire- 
pullers. Since there is added the secondary task of selecting com- 
imt(.t>c.s, party grandees only arc chosen. The Republicans since 1919 
have selected through a Committee on Committees, composed of one 
member from each State with Republican Congressmen, each with 
votes proportioned to the size of its delegation to the National Con- 
vention. The recommendations from this Committee purport to 
represent the ‘ party ’ as distinct from the leaders of the party — but 
the end is almost the same : the caucus ratifies, but the leaders make 
up the slate. The difference between 1911 and 1931 is slight, but 
there is a difference : the leaders operate under a silent but sensible 
pressure. The institution embodies a revolt, and the revolt expresses 
a demand ; and this the leaders cannot help feeling. 

Experience shows that certain conventions are influentially direc- 
tive, if not binding, upon the party leaders in selection. The most 
important is ‘ .seniority ’. It has been shown that the Chairmen of 

^ Cf. Manual, 

^ The Committee on Ways and Means, Appropriations, Banking and Currency, 
Rivers and Harbours, Military Affairs, Naval Affairs, Interstate and Foreign Com- 
merce, Judiciary, Agriculture, and Post Offices and Post Roads. 
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the ten most important Committees had a minimum length of service 
of from three to fifteen legislative terms.* It is assumed that those 
who have served longest will know the rules and habits of procedure, 
the ways of the House, the tactics of debate, the officials of the Depart- 
ments whose field of work corresponds with theirs, the frontiers 
between the jurisdictions of the various committees, and the history 
of previous legislation.® This rule of appointment is as good and 
as bad in the selection of committees of Congress as it is in the Civil 
Service, in private business, or in the academic world. We know 
that it may have the bad effect of keeping an incapable man in office, 
and consigning a capable new-comer to continuous oblivion ; and it 
may waste talents and dissipate enthusiasm.® Other factors con- 
sidered in committee appointments are general poHtical ability as 
evidenced by experience previous to election to Congress, political 
weight m the party, and, rather importantly for so large a country 
as the U.S.A. and one in which federalism is the very basis of the 
Constitution, geographical distribution. It is a general rule that no 
State shall have more than two places on a Committee. The Chair- 
manship is of particular importance, and it goes only to men long 
in the party counsels or of exceptional ability. And here seniority 
has a more vital justification than in the choice of the ordinary mem- 
ber. When allowance is made for the services of their own electoral 
fortunes and that of their party, chairmen have on the whole served 
for quite long terms.* 

The Committees are the real legislative bodies of the House. 
They have been called the ‘ little legislatures ’ by the critic ® who 
first startled the country with a realistic study of their activity. A 
famous Speaker, Thomas B. Reed, has called them ‘ the eye, the 
ear, the hand, and very often the brain of the House ’.® The ‘ very 
often ’ has, since Reed’s time, been changed into ‘ with inappreciable 
exceptions ’ . 

AS. bills go to Committees, and this means the Standing Com- 
mittees, since the Committee of the Whole is hardly used for non- 
financial bills, and even when it is, the business is previously 
reported upon by a Standing Committee. The Committees are 
inevitable stages ’’ in the progress of the bill ; and custom has 
converted them into the chief judges of the substance and forms 
of legislation. The President’s sessional message is divided into its 
component parts and scattered among the Committees ; all bills 
go to them ; they have full power over bills committed to them 
‘ except that they caimot change the title or subject ’ ; but 

’ Cf. Chiu, p. 81. Figures from 1912 to 1928. “ Cf. Luce, Congress, p. 7. 

® Ibid., p. 8. * Alexander, op. cit., p. 229. 

* Wilson, Congressional Government. * Parliamentary Rules, p. 69. 

^ Manual, Sects. 439, 667. 
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amendment of a project may essentially change it. The Committee 
sorts the propo.sals which pour in ; selects those of importance 
and with a chance of acceptance within the time-limit imposed 
by their term of ofBce and the necessity of the Senate’s consent. 
Those upon which the party in power insists, or recommended 
by the Pre.sident when he and the majority are of the same 
party, get priority. The re.st are left in the ‘ morgue ’ (otherwise 
known as the ‘ inactive list, or calendar ’) — the archives which har- 
bour still-born projects ; and this consignment is decisive. Long 
and ardent controversies against the old rule of unanimous consent 
for the forced reporting-out or ‘ discharge ’ of a bill, which placed 
de.sj)otic jiower in the hands of Committees and the Speaker, have 
resulted m .some amelioration, but not much. For, in .spite of the 
spoki'.sraaii of the more independent group.s within the great parties, 
the House mniueuvrod towards very onerous reqiiircnients : one Monday 
a month it may be moved that a bill b<- reported out in fifteen days : 
the motion must bo seconded by a nuijor'ilti of the membership of the 
House, that is, 218 members. Tf this requirement is fulfilled, there 
is a forty-inimite debate on the motion.^ However, there arc rarely 
ii.s many as 200 members present on Monday's ; and even when the 
motion is successful time cannot be found by the House to debate 
tlie reported hill. Ijcgislation is, therefore, by permission of the 
Committees. Satistical examination of Congressional activities from 
1901-21 .show that not over one-fifth of the project.s were ever con- 
.sidered in Committee, and not over one-eighth were ever reported, 
while under si.v per cent,, or onc-.seventcenth, were enacted.- Of 
tlio.se which were reported out a steadily increasing percentage, to 
91 per cent, in recent years, are acted upon by Congress.’ In the 
House debates the Chairman or, if he is not in favour of the bill, the 
foremost member -who is, has a right of recognition prior to all others 
in the Hoiisi', and members of th(> Committee arc prior to others. 
But the Coininittee has no such jiiri.sdiction over amendments as have 
tlie French Coranii.ssions ; nevertheless, the real power lies with the 
majority party's members of Committee, aided and guided by the 
party Floor Leader, 

Since debate in the House is poorly attended and quite unreal, 
being but a formality punctuated by obstructionist tactics to secure 
amendments, the Committees are the only place in which the minority 
has the opport unitv to voice its opinion, and sometimes to secure 
concessions to its claims. Hence, the minority party secures repre- 
sentation, which has varied from Congress to Congress according to 

^ The development of this system, with some interesting references to the issues 
involved, is traced in Chui, p. 258 ff. 

* Harvaril Thesis on CommiUees in Modern Legialaiures. Cf. also Chiu, p. 115, 
and the note on page 785, supra. 

^ Hftsbrouck, p. 75. 
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its party composition. In 1928, for example, it was 15 to 11 on the 
Committee of Ways and Means. 

Hearings. The most notable difEerence between the Congres- 
sional Committees and those of Continental Parliaments is that they 
may institute liearings in any place where their information is to be 
found, and they may open their ‘ hearings ’ to receive witnesses of all 
kinds, and a.s we have already shown in the analysis of the ‘ Lobby ’, 
the hearings do speedily attract people with an interest and with 
knowledge useful to the Committee. When the hearings are con- 
cluded the. Committee proceeds to make, its report. The minority 
has whatever chance of actual concessions the majority is prepared 
to give it. But it has an unrestricted right to expression and publi- 
(^ation of its full opinion in the rcporl.*^ Much more is, however, 
claimrul for these Committees ; that they cut across party lines jn 
their judgement and drafting of bills, and that party rules less than 
economic and sectional constituencies. Only the revenue raising 
c'.oramittee, the Committee of Ways and Means, and the Committee 
on Rules .seriously divides according to party: here the minority is 
expected not to appear.^ This, of course, is due to the uni-party 
nature of Arneriean politics. 

The critics of the Congressional Committees point out the danger 
of imreproseiitat ive government which follows from such an exertion 
of powers. It cannot be denied that the smaller the Committee the 
further away is one from the numerical conditions of representation. 
This argument is not projicrly countered by those who say that there 
may be rcpre.scutiil iveness even in a single person of ability. Tfiis 
cannot outweigh the certainty that a diminution of number is a 
iioeessary dimimitiou of representativeness. It is true that a line 
must somewliere be drawn m the size of (.lommittees and representa- 
tive asscinhlics ' ton manv will give results as bad as too few, for the 
institution is mca]iablp of clTectiv<‘ expression and regi.stration of many 
voices. The sizes of the Committees vary between 35 (on appro- 
priations) and 17 (on Irrigation and Reelaination). The American 
Committees are surely too small, especially when we remember the 
geographical and occupational diversity of the country, and the 
unrepresentative character of the parties. If, as is true, they are 
the real legislatures of America, then they ought to he more 
representative. They have already been compelled to admit non- 
Congres.sionul witnesses into their preparatory deliberations. 

Again, division into a large number of assemblies results in a loss 
of touch and harmony between the various strands of legislation. 

There is general recognition, however, that, given the nature of 
American parties and the immense legislative activity of Congressmen 
(observe the terrific number of bills introduced), such a system is 
1 Manual, Sect. 730. - Luce, op, cit., p. 13, 
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indispensable. The way of progress, it is believed, lies in small im- 
provements of technique. Already a very able observer has applauded 
the assiduity and ability of the Committees, and as to the importance 
of the Committees for the private member, it has been said, ‘ There 
is no insignificant member of Congress when it comes to votes in 
committee-rooms.’ ^ Moreover, ‘ if a department or bureau is involved, 
its head or his representative usually comes upon request, and in 
that way there is maintained a much closer contact between the 
legislative and Executive branches than is commonly supposed ^ 
Indeed, some Congressional Committees habitually refer their bills 
to the appropriate Government departments for comment, which is 
not seldom highly effective ; civil servants are called before the 
Committees, they have their drafting experts, the President and the 
Heads of Departments are in constant touch with the appropriate 
Committees, and they are permanent accumulators of letters and 
other communications from the public and the organized interests. 

It might almost be said that the Congressional Committee offers, 
in this respect, one retnedy for the unwholesome effects of the separa- 
tion of powers, and how the Executive nontrives to penetrate the 
legislature through the medium of the Committees is discussed in the 
section relating to the legislative leadership of the Executive. “ 

Xt itc >(c % 

Wo do not propose to say anything further regarding the legis- 
lative methods of modern parliaments. This, liowever, we can plainly 
see, tliat the procedure is far different from what is popularly supposed 
or even from the accounts usually given in treatises on government. 
To take one exatnplo only, the usual account of three readings is 
ridiculously inadequate. We have seen the, embryo of machinery 
which permits <iuiet and conseiiuential discussion, the admission of 
expertness, and the representation of interests. Secondly, we have, 
observed how much really hard work must be contributed by the 
individual member if ho wishes to participate in the making of deci- 
sions, and the unfortunate amount of absenteeism which actually 
exists. Thirdly, we noticed the extent to which the procedure of 
Parliament was directed to influencing the general body of the public 
rather than its members. We casually noticed, fourthly', the safe- 
guard of minority rights. And, finally, we appreciated the managerial 
importance of party' organization in the whole process. 

FINANCIAL LEGISLATION 

So far, however, we have concerned ourselves only with legislation 
on ordinary matters. There is still something to add in regard to 
legislation where finance is directly involved. Here let us enter one 
warning. Recent discussions in parliaments themselves have placed 

^ Luce, op cit., p. 14. * Ibid., p. 12. * See Chap. XXIII, infra* 
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more importance upon what is called ‘ financial ’ legislation, meaning 
the laws which directly vote supplies or afiect taxation, than upon 
other laws. Yet it is clear that bills of the former character are only 
the logical consequence of ordinary biOs which create services and 
institutions for which payment must be found. Consequently, there 
is no fundamental reason why these bills should be differentiated, 
since it often happens that ordinary legislation does, in fact, impose 
the burdens. However, in the historical evolution of parliamentarism 
procedure upon financial bills was conceived not simply as a method 
of securing economy, but also as a means of checking the power of 
Crown or Ministers, and of vesting in Parliament the power to stop 
the whole machinery of government should its will be thwarted. 

The English sy.stem rests tqmn law, practice and the rules of the 
House of Commons,^ and its foundations are : (1) that no one except- 
ing the responsible Ministers of the Crown may originate a new charge 
or increase an existing one ; (2) that the House will not grant money 
except the demands be initiated in Committee of the ‘ whole House ’ ; 
(3) that these stages are complex, not simple ; (4) that debates upon 
the regular annual financial legislation take place within a space of 
time allocated broadly but definitely by the Standing Orders ; (5) that 
appropriations made l)y Parliament are specifically assigned to object 
and time : (fi) that there is a retrospective survey of the legality and 
economy of the appropriated amounts. Let us consider these a 
little more closely. 

(1) Around this revolves almost all the excellences and all the 
defects of financial procedure. The rule, is the, residual deposit of 
all the constitutional currents which, in the course of centuries, have 
transformed a monarchy into a virtual republic ^ a compromise, 
which has retained the name of the Crown to support the independence 
of the Cabinet and to limit the chaotic results of parliamentary initia- 
tive, and at the same time has transferred to the popularly responsible 
Cabinet the real initiatory power. The Standing Orders of the House 
(Nos. 6G to 7 1b) embody this. Standing Order 66 reads ; ‘ This house 
will receive no petition for any sum relating to public service, or 
proceed upon any motion for a grant or charge upon the public revenue, 
whether payable out of the consolidated fund or out of money to be 
provided by parliament, unless recommended from the Crown.’ 

^ Cf. May, Chap. 18 ; Durell, Parltampnlary Granta ; Willoughby, Financial 
System of Great Britmn ; Hilitm Young, System of National Finance ; Hills, The 
Finance of Government. For simplicity I omit tho discussion of the Supplementary 
Votes and Votes on Account; also the diatmction between Consolidated Fund and 
Supply Services. Nor do I enter mto tho question of the proportion of annually 
variable taxation to that which is more permanently settled. The general theory 
of Budgets is best treated in Jpze, Cours de finances publiques : Le Bridget (1922 ) ; ana, 
further, in other matters regarding public finances, in his Cours, 1 929-1 930. In English 
there is Bostable’s Public Finance. 

* Best described in Durell, Chap. 1, 
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Perhaps the most noteworthy feature of this arrangement is that it 
is pure usage and self-control upon the part of politicians : no external 
authority, no statute, ordinary or constitutional, imposes this rule of 
behaviour, winch differentiates the Enghsh system from all others. 

How is the rule implemented ? The responsibility of asking for 
money is put upon the Government ; it is the spender. It produces 
annually a complete set of proposals for expenditure, the Estimates, 
and proposals to cover the total sum by taxation, in the Budget, where 
the expenditure and revenue are balanced. Very complicated and 
important processe.s precede the Government’s advent before the 
Commons. The Estimates begin to appear before the Commons in 
February preceding the Ist April which begins the year for which they 
have been calculated. They have undergone long gestation, and it 
is true to say that although the final battles and establishment have 
occurred in autumn and winter, they ate the subject of a continuous 
all-tho-ycar-round process of excogitation and arrangement with the 
Treasury, for tlicy are far too involved, and too large and too dis- 
turbing, to be improvised : £800,000,000 per year, and twenty largo 
and voracious departments ! 

If the ultimate net effect is to be that every penny is spent to the 
maximum social satisfaction, it is clear that a jiroccss of adjustment 
among tlie departments, and adaptation to economic' circumstances 
and tlie relationship of political forces must occur. This implies 
three things : coiisidcred comparison of diverse claiin.s for expenditure, 
considered reiat lonsiiip between tlie total of admitted claims and the 
total availalde rcsoiirci's, and thirdly, as an inevitable corollary in 
a day of highly eomjilieated and extensive State activity and changing 
Ministers aiul I’ailiainents ; a permanent organization to secure the 
first two desiderata. Tliesi' three are provided by the institutions 
of review and control of the Estimates of the Spending Departments 
by the Treasury, with tlio (Jliaiiecilor of the Exchequer at its head ; 
by the Chancellor's power of censorship, with the Departments’ ulti- 
mate appeal to the Cabinet ; and by the Treasury, the department 
of fiuaiicc.* Moreover, upon tbe.se is fixed, clearly and ultimately, 
the responsibility for financial .soundness ; for the House of Commons 
can only directly interfere to reduce, not increase, the estimates 
jiToduced by the Government, 

The great merit of tlie system is that one small body, homogeneous 
by party, and aided by one of the most efficient groups of officials in 
the world, can get as near as is humanly possible to a .single mentality in 
whicli are eomprehended all the various con.sideratioiis lor expenditure 
and taxation suggested by the members of the body. The system’s 
principal defect is that it vests a special power, whichmay be and some- 
times 18 used with iiTiTca8onaV>\e negative effect, regarding expenditure, 

^ Cf. Heatt, The Treasury, 
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in the Chancellor of the Exchequer and hisTreasury henchmen. As they 
have to find the money they will not take the risk of asking the country 
for more to spend lest they injure general trade prospects or become 
unpopular. Hence the Treasury microscopically scrutinizes the pro- 
posals to spend, asks for comparisons with those of several years 
Irack, and operates not on the principle that only new items require 
a special vindication, but that even the maintenance of the previous 
figure is not unchallengeable. Hence the especially important posi- 
tion held in all governments by the Chancellor of the Exchequer, and 
the rumours and echoes of storms between him and his colleagues, 
the disagreements and capitulations, the threats to resign, and oven 
the resignations — all these arc to be found in the biographies of 
Disraeli, Gladstone, Robert Lowe (Viscoimt Sherbrooke), Goschen, 
Sir William Harcourt, among others. When the department cannot 
conic to an agreement on major matters with the Treasury, when 
this is carried to a struggle between Chancellor and Minister, the 
Cabinet decides. The psychological foundation of the system is the 
necessary and continuous tension between one man set to guard the 
treasure and a number of others whose electoral popularity, in our own 
day, depends upon liow much they can get and spend : and its ultimate 
basis is the knowledge, instinctive and empirical, that every head of a 
department necessarily believes that there is nothing in the world so im- 
portant, upon which expenditure is so desirable, nay indispensable, as 
the object of his stewardship; that, indeed, the world would bo well 
lost were this but provided. Clearly restraint is essential ; and it 
comes about by a eounter-force which sets cxjx'iiditure side by side 
with expenditure, and all expenditures combined in relation to the 
fragile and complex sources and mechanisms of the production of 
wealth. Hcncc Treasury ‘ control ’, and the. Treasury ' attitude ’d 
(2) It is a jiractice of the Constitution that financial legislation 
originates in the House of Commons, and, further, it is a settled 
observance to resolve upon grants of money and impositions of taxes 
only in Committee of the Whole House. The House tried the experi- 
ment of sending estimates to a Standing Committee by rules adopted 
in 1919, but the practice was dropped after one session, because 
there was a general feeling that the subject was too important to 
devolve to a Committee. The proceedings in Committee of the 
Whole. House possess three qualities, which may be considered merits 
or defects, according to the angle from which they are viewed : the 
House has slightly easier rules of debate, the whole House is form- 
ally in charge of such vital matters as grants of money, and the neces- 
sary resolutions that the Speaker leave the Chair, give the opportunity 
for general debates on governmental policy. The most important 
characteristic of Ifinglish proeedme at this stage is that it does not 
^ Cl. Machinery oi Go-vernment Cominit\«e, Cd. 
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entrust the estimates or the tax proposals to Standing Committees 
like the legislatures of France, Germany, the U.S.A. and other 
important countries, but insists on their consideration by the whole 
House ; and, secondly, that owing to the English party system and 
the existing body of tradition, the Government as a whole, the various 
Ministers during discussion of the Estimates and the Chancellor at 
the tax-proposal stage, are in charge of the House, and are, invariably, 
its masters ; there is no one strong enough to compete with them, 
neither an independent Parliamentary Commission of Finances as 
in France or Germany, nor the members considered individually. 
The House, organized as the Committee of Supply, discusses the 
individual Estimates, votes a sum of money ‘ not exceeding ’ so 
many pounds, and this is afterwards converted in the ordinary pro- 
cedure of the House into a vote. All the votes together are gathered 
annually into the Appropriation Act. The Committee of Ways and 
Means comes into existence about the same time, but a little later, 
to give effect to these grants by authorizing the Government .actually 
to spend the money granted and to designate and provide it with the 
sources of revenue. Thus there is a dual control by the House, and 
its work is summed up in the Finance Act wliich includes the annual 
taxes and the changes in the permanent ones, and the Appropriation 
Act which enacts the grants, authorizes the expenditure, and assigns 
the money required to each item. 

(3) and (4) What are the main features of this process ? It is clear 
that if the Estimates were left to the tender mercies of the Opposition 
the House might never cease debating them, and, indeed, until 1902, 
the arrangements ob.structcd rather than facilitated the work of the 
House. Since 1902, not more than twenty days are allotted to Supply 
(before 5th August), though an extra three days may be added. 
Secondly, the House sees the Estimates only very shortly before the 
day of discu.ssion. Thirdly, the House may vote a decrease of the 
estimate but not an iucre.ise, though it may ‘ suggest ’ extra expendi- 
ture. The consequences for the individu.al members of the House arc 
serious ; members can do no more than enter upon a general, scrappy 
and rather vague discussion of the Government’s j)ropo8a].s. To offer 
to decrease an estimate is tantamount to a vote of no confidence, and 
is, indeed, the formal resolution upon which discussion turns ; it 
cannot bo carried, and therefore the discussion loses its sting. To 
offer the increase of an estimate might be de.sirable, but is legally 
impossible, and perhaps, on the whole, it is best here that the Govern- 
ment should have considerable independence. Next, the members 
are incapable of any significant control of the Estimates, owing to 
the shortness of time available for their examination and also the 
form in which they are couched Even if the Estimates were put 
into a clearer form, they are so voluminous, and each item rex^resents 
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a so lughly technical set of circumstances and inwardly technical 
relationship with aU other items, that the discovery of the true con- 
nexion between the figures stated and the real nature of the values 
represented would demand years of application and expert tuition. 
But only days are available, and of them, but a few. 

The more sensitive members of the House have sought to save 
themselves from this enforced impotence by the creation of a Com- 
mittee or Committees on the Estimates, which would act as an examin- 
ing body for the House and report to it. As far back as 1888 such 
.a device was adopted, but with small effect ; in 190.3 a Select Committee 
was appointed to discover whether the House could ‘ more effectively 
make an examination, not involving criticisms of policy, into the details 
of national expenditure’.* It recommended an Estimates Committee 
to examine, at least, one class of the Estimates, before they appeared 
before Parliament. Nothing was done until 1912, from a sense of the 
difficulties inherent in the situation. These difficulties are ; thf, 
possibility of obscuring ministerial responsibility if the Committee is 
given any real latitude, the terrific burden on the Chancellor or his 
deputies if the Government is to dominate the Committee, the large 
body of experts which must appear before the Committee if the 
members are to be coached in the subject-matter deserving inquiry, 
the length of time required for effective examination. It must be 
remembered that an important principle of public budgeting is that 
the Estimates should be made as late as possible since the risks of 
miscalculation increase with the length of the period for which they 
are forecast. However, in 1912, 1913 and 1914. a Standing Committee 
on Estimates was set up, but to secure the undivided responsibility 
of the Cabinet the Estimates went to it only after presentation to the 
House. Therefore, its reports came late, sometimes in July, and the 
results were insignificant. Further, it was sadly hampered by lack 
of expert advice, and as a later Committee said : ‘ Its inquiries, neces- 
sarily, were to a great extent haphazard. The annual estimates 
cover the whole sphere of national government : they enter into 
minute detail ; to comprehend them fully is a science in itself." ^ 
In 1918 a Select Committee on National Expenditure once more 
recommended Standing Committees on the Estimates ; two, with 
perhaps a third, for the former single committee had found it impos- 
sible to deal with more than a minute portion of the Estimates. It 
declared it possible to separate policy, which must not be touched 
by the Estimates Committees, from ‘ desirable economies upon which 
it woidd report to the House’. Then, to assist it to escape from the 
futility of previous Committees, it should receive the aid of a special 
officer of the House, the ‘ Examiner of Estimates ’, ‘ to collect from 

* Cf. Report, Select Committee on 'National Expenditure, No. 242 of 1903. 

^ Cf, Ninth Report, Select C'oTnmittee on National Expenditure, No. 121 of 1918 



836 MODERN GOVERNMENT [pt. v 

his own study of the estimates, from information obtained oflficially or 
semi-officially, from communications received from members of the 
House or from the public, facta which would indicate to the Estimates 
Committee useful hnes of inquiry Neither the Treasury nor the 
Comptroller and Auditor- General could, for obvious reasons, perform 
the service. Further, to give vitality and meaning to the Committee 
the House must select the votes which it wished to discuss from among 
those reported on by the Committees or those which were to be deliber- 
ately passed over, and the Committees shoidd have the right to get 
their reports debated to a limit of two da vs in the session. Further, 
the Government must give up its practice of regarding as a censure 
every adverse vote however unimportant ; in other words, it must 
be prepared to make concc.ssions ; ‘ Only when the House of Commons 
is free, not merely in theory and under the forms of the Constitution, 
but in fact and in custom, to voh*, when the occasion requires, upon 
the strict merits of proposed economies, uncomplicated by any wider 
issue, will its control over the nalional e.vpenditure become a reality.’ ’ 

A Select Conirnittee on Estimates was established in 1920. It 
consists of twenty-eight members, may work through subcommittees, 
and examine any Estimates presen^d to tlie House and report 
'economies consistent with the policy implied in tliose Estimates’, 
Though its Work lias lieeii u.seful, it still suffers from certain natural 
re.sults of the parliamcntary-Ciabiiiet system. It has not the time, 
even superficiaily, to examine more than two or three Departments 
each year ; therefore it can only be of .small use to the House, and 
only of occasional effect in frightening a department into economy. 
It still labours without expert aid, and coii.scquently sometimes makes 
recomnicndations which omit elementary facts. It camiot secure 
settled days for the discussion of its reports, and this for an important 
rea.son we havt' already observed ; tlie discussions on the Estimates 
have developed into general discussions on ])Oliry and the Oppo.sition 
has in this one of its all-too-rari' opportunities of criticism and the 
courtc.sy of Parliament has given the Opposition leaders the privilege 
of choosing the subject of discussion. Are these to be limited ( “ 

Thus Parliainent is still largely undirected and incapable in financial 
legislation. Nor is it helped by the form of the Estimates. Until 
1927, indeed, the Votes w'ere put together without any uniform prin- 
ciple ; the subject-matter of the Vote wa.s the original principle, but 
this was not always followed when innovations were made. In 
1926 the Select Committee on Estimates recommended a grouping 
into a number of services,^ each containing the appropriate de- 

* Cf. Ninth Report, Select Coramitteetm National ENpenditure, No 121 of 1918, p. 6. 

* Cf. Marriott, of the Mod<r§i SUile, I. 541). 047 

^ Cf First and Second Reports from the Select Comniittoe on Estiiiiates, Nos. 59, 
H9 of 192G. 
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partments, and that services done for the departments hy others, 
should appear as a footnote. This was adopted, and has promoted 
clarity. Yet other proposals such as those of Sir Charles Harris of 
the War Office, to produce estimates of units of cost in the various 
departments, say a hospital, a horse, a lorry driver, etc., and there- 
by render comparison, and therefore understanding and criticism, 
easy, have only a very limited application, since, in the first place, 
units are not so easily discoverable, and when so, they are only formally 
the same, for it is the va.st hinterland of many subtle, but concrete 
difierences, that makes the difficulty of financial control. The plain 
truth is that Members of the House of Commons lack the two things which 
would give them control : time, and a great deal of it. and expert know- 
ledge of the details of administration as well as financial insight. The 
Treasury has both of these, as it is permanent and professional. 
The time of the House can only be increased by reforms such 
as those discussed later, and principally by the multiplication of 
Committees. Its expertaess may be increased, but only to the point of 
spurring and curbing the administration, and even this very weakly. 
The amount of time available in Supply for discussion of the E.stimates 
has certain necessary results : discussion must be superficial, it can 
only touch upon a fraction of the total estimates while others are 
simply accepted in the division lobby without a .single word of dis- 
cussion.i Debate has, of course, become merely a general challenge 
of the main policy pursued by the Government, and the Govern- 
ment’s general answer thereto. We may conclude thi.s part of the 
description by an excerpt from the Report of the Select Committee 
of 1918 ; 

‘ But a so-callcd Committee of 670 {now 615) members cannot effectively 
consider the details of finance. The time at its disposal is closely restricted. 
It cannot examine witnesses. It has no information before it but the bulky 
volumes of the estimates themselves, the answers of a Minister to questions 
addressed to him in debate, and such facts as some private member may happen to 
be in a position to impart, A body so large, so limited in its time, so ill-equipped 
for inquiry, would be a very imperfect instrument for the control of expendi- 
ture even if the discussions in Committee of Supply were devoted entirely to 
that end. But those discussions afford the chief, sometimes the only, oppor- 
tunity in the course of the year for the debate of grievances and of many ques- 
tions of policy. In the competition for time, those matters, of greater interest 
and often of greater importance, usually take precedence, and questions of 
finance are crowded out. And even if all these obstacles are overcome, and 
some rare occasion arises on which the House of Commons discovers and debates 
a case where a reduction in an estimate appears desirable, and would be dis- 
posed to insist upon its view, the present practice, which regards almost every 
vote of the House as a vote, not only on the merits of the question, but for 
or against the Govemment of the day, renders independence of action impos- 

^E.g. in 1905, £50,019,241; 1911, £07,046,762; 1925, £215,285,887 ; 1928, 

£214,206,109. 

VOL. n. — 54 



838 MODERN GOVERNMENT [pt. v 

sible. Under these conditions it is not surprising that there has not been a 
single instance in the last twenty-fi-ve years when the House of Commons, by 
its own direct action, has reduced, on financial grounds, any estimate sub- 
mitted to it.’ * 

This means that the Treasury is the only real controller of economy 
in government ; government, a vast apparatus employing 400,000 
people and spending £800,000,000 per year. 

(5) The acts we have mentioned do not compel the Government 
to spend the money granted, that is merely their maximum. But 
any unspent balances cannot be used at the discretion of the 
department which has received the grant, but is returned to the 
Exchequer. Thi.s annuality secures the control of the Gommons if it 
should ever he in a situation where such a drastic control were neces- 
sary. Further, since 1689 there lias ileveloped with more and more 
minuterie.s.s, the principle of tlie t<peri)tlily of ajipropriations.^ The 
Estimates appear in a detailed classification of Classes, Votes and 
Suh-head.s and, except under conditions, thi.s classification regulates 
upon what thing.s the department may legally spend. Yet, what 
if calculation could not exactly estimate the amounts required iii each 
unit ? may there not be a diversion of funds from one to the other ? 
Such a course is dangerous, a.s it may open the w.ay, if uncontrolled, 
to a flouting of Parliament. Diversion, or virement, a.s it is techni- 
cally called, is permitted on conditions. In the case of Votes for Civil 
Estimates no virement between them is at all possible ; in that of 
the Army and Navy the Appropriation Act annually lays down con- 
ditions of virement between Votes with the sanction of the Treasury.® 
As regard.s suh-lieads, these are purely inforinatory and the House 
resolves only the Votes. The departments are therefore free to divert 
from one sub-head to another, but to avoid undue liberties and the 
mystification of Parliament, Treasury sanction must be obtained, and 
the Treasury acts strictly, sanctioning only allied suli-heads in the 
case of the Civil Estimates. 

(6) The control of the Executive, and to some extent even of the 
Treasury, is served by two institutions, the office of Comptroller and 
Auditor-General and the Public Accounts Committee. 

The Comptroller and Auditor-General, whose office was created 
by the Exchequer and Audit Act of 1866, servos two functions : the 
control of monies from the Consolidated Fund and the audit of 
accounts. Pursuing the first function the Comptroller permits issues 
to the Treasury (which then permits the money to pass to the Pay- 
master-General and thence to State creditors), only after review of 
the authority for such issue, and this is a power, which not altogether, 
but almost so, prevents the misapplication of money. Pursuing the 
second function he audits the accounts of issues made yearly, certifies 

' Report, 3. ^ Cf. Willoughby. ■’ Durell, 283 ff. 
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the accounts and reports to Parliament. He is concerned with the 
proofs of payment and with the proper expenditure of the money. 
Further, the Comptroller not only reports upon legality but upon the 
wisdom and economy of expenditure, that is, he is concerned with 
waste in so far as it is to be detected : 

* I do not feel myself debarred from calling attention to anything which 
has occurred in the course of my audit during the year which indicates loss or 
waste, or anything of that kind, which I think it is well that Parliament should 
know ... if I find the result of administrative action has been a loss or waste- 
fulness of public money, then I think it is not going beyond my duty of reporting, 
as an officer of the House of Commons, if I call specific attention to matters 
of that kind, even though the account itself would not disclose the facts. . . ' 

In other words, within the Executive system itself, Parliament 
has placed a permanent executive officer with the task of controlling 
tlu' executive elements engaged in spending : it has provided for an 
officer as continuous, and as professionally interested in legality and 
economy, as they arc in spending. His legal status is of the essence 
of his utility. He is appointed by the Crown, during good behaviour, 
is removable only on a joint address of both Houses of Parliament. 
His salary is a charge, like that of judges, on the Consolidated Fund. 
He, reports to Parliament. In short, he is, in reality though not 
formally, a servant of Parliament, to control the Executive; and 
he has a jiosition iiidcjicndciit of the Executive whom he is to control, 
even of the Treasury. His reports are of the greatest importance, 
for they, by anticipation, prevent illegality, and, retrospectively, 
discover illegality, and criticise wastefulness. Nor is this all : the 
Comptroller is aided by, and in turn aids, a special organ of the 
House, the Committee on Pubhc Accounts. 

It is clear that Parliamentary control is imperfect unless it receives 
the report of the audit of public accounts, and more, unless it proceeds 
to an examination thereof. Until 1801 such examination was spasmodic 
and badly organized.^ Since 1861 a Committee on Public Accounts 
has been set up every session ‘ for the examination of the accounts 
showing the appropriation of the sums granted by parliament to meet 
the public expenditure Wlien the Comptroller and Auditor-General 
was established, the circle of financial control was complete. 

The Committee’s composition is important. It consists of fifteen 
members ; its chairman is a member of the Opposition, sometimes a 
former Financial Secretary to the Treasury, and the rest of the members 
are distributed according to the party composition of the House. It 
examines the reports of the Comptroller, who personally helps it, and 
Treasury officials are also present. It may, and does, call for depart- 
ment accounting officers and whatever information it finds appropriate. 
Thus it is enabled to penetrate the financial and administrative 
' Report 1903, Question 756. ” Cl. DureU, Chap. UI. 
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fastnesses which are closed to the amateur. Its investigations, as 
any one of its reports will show, are very thorough. Finally, it reports 
to Parliament, which sometimes discusses the reports. Far more 
important than parliamentary discussion, even on its rare occasions, 
are the Treasury Minutes which embody the chief reformative findings 
of the Committee and go, like barbed arrows, to the culpable depart- 
ments.^ Now it is true that the Committee acts not only retrospec- 
tively, but late : for the Comptroller’s reports do not reach Parliament 
until one year after the expenditure has been incurred, and only about 
a year after this can the Committee report. However, departments do 
not like the smart of public censure, or Treasury reprimands. When 
matters are indefensible, the pecuniary responsibility of one or other 
ofiicial may be involved, for in extreme cases the Committee may 
recommend disallowance. The Trca.sury itself may bo challenged for 
permissions or prohibitions for which it is responsible. 

‘There is’, aaul one chairman of the committee, ‘a groat deal of human 
nature in the world, and fear is ono of the greatest helps m keeping men straight. 
The fear of the Puhlic Account Committee, and the very searching examination 
that tain's place there, does a great deal to help in the path of rectitude the 
members of the civil service.’ * 

On the whole, then, in England the Cabinet is mistress of finance, 
it is indubitably rcspon.siblo for it, while the Chancellor is, above all, 
the controller of e.xpense ; and the House of Commons ha.s lost any 
control between the almost impossible margin of overthrowing the 
Government on policy, and tinlcering with small economies, in the 
main, retrospectively. Arrangements to reinforce the power of the 
House of Commons are dependent for their effii iency upon more time 
and expertne.ss of its individual members, and should they go far 
would damage the independent expert economy of the Treasury 
(which is of the highest value), and tlie power of control and respon- 
sibility the concentration of which in the Cabinet is the best guarantee 
of the maximum economy. 

Other couiitric.s seek the main principles which underlie the English 
sj’stem : clarity of the Budget, considered discussion, responsibility 
of a single authority for proposals of expenditure, but for various 
reasons have hardly attained it. 

Germany lias come closest to English practice. Her procedure is 
now regulated by Articles 85 to 87 of the Constitution and the Reich 
Budget Order {liachshaushahsordnunij) of December, 1922, a law 
passed with the majority required for constitutional amendments, and 
again amended in March, 1930.® These arc the principal legal disposi- 

^ Cf. the interesting Treasury document called Epitome of the Eeporta from the 
Pvblic Accounts Committee, 1857-1925 (1927, No. ICl). 

• Hansard, 5th Series, XXXVII, 424. 

* Cf. Schulie Wagner, Hie ReichshaushaUsordnung, Second Edition, with Appendix 
on reforms of 1930; Kuhueinann, HaushaUsrecht und Reichseiat (1930). 
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tions coDcerning the Budget and the examination of accounts, but the 
rules of procedure of the Reichstag and the Reichsrat are also of 
importance, since they establish Standing Committees to deal with 
proposals for expenditure and taxation. The net effect is to secure 
the completeness, the unity, the clarity and good faith, the speciality 
of appropriation, of the annual Budget, and its premous acceptance 
by Parliament. Upon certain things doctrine, rather than law, has 
its uncertain word, as in England ; in particular, in the thesis that 
the money voted by Parliament in a maximum, that, according to 
the principles of sound public finance, this is not a command to the 
Government to spend, but onl}’ a permission, and the Govern- 
ment shall spend only as economy requires. Both academic and 
parliamentary controversy revolves around this.’ Further, the 
principle of economy, which in England is not legally stated, hut is 
in practice applied by the Treimury, is definitely stated in Article 1 7 
of the Budget Order : ‘ Only such expenditures may appear in the 
Budget as are necessary for the mainhmance of Reich administration 
or the fulfilment of the duties and legal obligations of the Reich ’, and 
further, Article 26, declares, ‘ ajipropriations [Haiishaltsmittel) are to 
bo administered efficiently and eeonomically {wirlscJuifilich und 
sparsam) The.sc clauses, in fact, have been submitted as the written 
foundation for the doctrine tliat the Government nei'd not spend the 
appropriations. 

To secure economy, tlio law gives the Ministiu of Finance special 
rights and obligations w'hich were liitlierto vested in him by convention. 

A Cabinet Ile.solution of October, 1923, requires that he be consulted 
by his colleagues whenever projected i3tatute.s or administrative 
measures have financial consequences, gives him the right to send 
inspectors into the departments and require reforms, -all, of course, 
with the right of appeal to the Cabinet. Article 21 of Iho Order and 
Article 32 of the Riile.s of 1‘roredure of the Cabinet give the Minister 
of Finance a legal priorify over other Ministers, and probably they 
have formulated vliat in f.iet occurs in England. 

‘ Expenditure and observations whose acceptance m tlie Budget the Minister 
of Finance has rejected, arc subject to the vote of the Cabinet upon the motion 
of the competent Minister, only, however, if matters of principle or otherwise 
appreciable importance arc concerned. ... Jf the Cabinet votes against the 
vote of the Minister of Fiiictnce to exclude an appropriation or observation, 
then the Munster of Finance has a right of protest. TJio appropriation or 
observation can then only be put into the Budget if this is rf'solved in a further 
vote by a majority, and when the Prime Mimater votes with Uie majority.^ 

This, of course, is entirely subject to tlie combination of parties 
in the Cabinet : and when the Finance Minister belongs to a tactically 

^ Of. Kiilmeniann, 29. 
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weak Group his formal supremacy is as nothing, and, in fact, the 
Ministership of Finance goes to the Prime Minister’s Party or to an 
expert from outside Parliament. 

The parliamentary stage differs most from English procedure. The 
Government approaches the Reichsrat first, and this has full powers 
of amendment and rejection. ^ In the Reichstag there are three 
readings,® the first reading being the great demonstration like the 
English Budget sp<iecl\. Only the principles arc discussed, however, 
and then the bill goes at once to a Standing Committee (No. 5) on the 
Budget, called the Chief Committee. It consists of thirty-five members, 
corresponding to the party strength in the House. This is the prin- 
cipal stage of money hills. The Estimates are hero discussed for 
montlis, with the appropriate Ministers, officials, economy experts. 
All the necessary documentation, library facilities, secretarial aid are 
available ; and for specially difficult and involved questions a per- 
manent subcommittei' is employed The second reading is a dis- 
cussion on ihe Committee’.s series of reports ; the third goes over the 
ground again, beginning with a general disou.ssion. There are no 
criticisms on the work of the Committee ; MinistiT.s are in command 
and are responsible, and certainly with a Group system and an un- 
restricted right of financial initiative on the part of jirivate members, 
chaos would follow any freedom in the Full House. The great obstacle 
to parliamentary control of (inancial policy in England is absent in 
Germany ; the convention that the Government alone is responsible 
for it. There is theoretical controvensy over the right of Parliament to 
initiate increased charges, hut ther<‘ is more about its right to increase 
or decreaso exfienditiire The .second reading in the full House is 
considered a waste of time, and it prevents a speedier voting of the 
Budget without any eonipensatmg benefit. The right to initiate or 
raise expendit Lire is also eeiisured, and the Knglisli rules regarding this 
have been praiscLl in the Reiebstag,® for as the rules of the Reichstag 
now stanil,'^ amendments can be moved on the second and third read- 
ing without yirevioiis examination by the Committee of the Budget. 
But Gorman V, like France, .suffers ultimately not from defective 
rules but from an anarchical yiartv .system. Though, in Germany, 
this anarchy is not .so old as in France, its fruits have already been 
such obstruction to the annual financial legi.slation as to produce 
emergency Jeerees and a di.ssolution of the Reichstag, and public 
shame has liad to accomplish what public spirit was first too weak 
to do. 

French financial procedure lias long been a byword among the 

’ C'f Chuj) X, I'vpra ' (J.O. 

* Moltlenhauer, Mini'^ter of Finances, licichHtag, 20 May 1930. Of. also Dorn, 

Bericht dea deut^r/ioi Saliburg, 1928. 

* G.O, 41-0. 
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connoisseurs of parliamentary pathology,* although French theory 
is of remarkable excellence and clarity, and here again the rules are 
better than the spirit in which politics are conducted. As we have 
seen, the two vital points around which sound procedure revolves are the 
independence of the Minister of Finances and the self-control of Parlia- 
ment. In both the.se things France is defective in spite of recent 
improvements in the rules regarding the latter, which we will consider 
first. The long struggle between Parliament and Executive in the 
nineteenth century naturally impelled the deputies to demand complete 
parliamentary freedom of disposition in financial matters ; to raise 
and to lower appropriations and taxation, to amend or reject the 
Budget, to tack all sorts of general reforms to financial grants, to 
discuss the project.s without limitation or coherence, and to attach 
interpellations to the financial resolutions. This led to intolerable 
abu.s(“s ■ the humiliation of the Government, the voting of uneconomical 
supplies to impress the country and win the support of organized 
groups, the retardation of the annual votes, the destruction of a single 
resjionsible authority. 

In )9I1 and I !):!() important reform of the rules of procedure 
occurred (Note that in both these years there was a strong majority 
on the side of reform and in both years, also, iiationa] and inter- 
national diflh-ultics compelled reform,) In 1911 “ it was forbidden to 
attach interpellations to the discussion of the Budget, and additions to 
expenditure could henceforth he debated only after report by the Com- 
rnksion of the Budget, and a time-limit wan .set to .speeclie.s. This had 
little effect Tlie truiililo was more deeply seated, lienee the reforms of 
1 92(J.® In regard to the Finance Law no amendnieiit or additional article 
tending to augment expenditure may he put after the three .sittings 
which follow the distribution of the (lommissioii’s report in which the 
relevant chapter axipears. No augmentation or iliminution of expendi- 
ture can 1)(‘ proposed simpl}' to raise a debate on mmistcrial policy (d litre 
(/'iiiili(afiou). This lias been a notorious vehicle for parliamentary 
exhibitionism as well a.s the occasion for fide but untimely debates 
on admiiii.stratioii. When an amendment or additional article falls 
within the competence of one of the Permanent Commissions and is 
(‘ndorsed by at least fifty signatures, it is sent to this Commission if 
the Commission of the Budget or the Government requires it. This 
i.s in order to secure at least some expert discussion on the matter 
before the Chamber debates the matter, and even to get impertinent 
demands postponed or settled. No proposition tending either to aug- 
ment salaries, indemnities, or pensions, or to the creation of services, 
employments or pensions, or to tJieir extension outside the limits of 

^ Cf. Jezt*. Op. cit. , AUix, fScience Ftnanc&s ; Oirault, ('ours de finances pub- 
liqiKs . and lor a popular exposition. Bonnet, Lrs Finantts df la Fruyice (1924). 

^ Resolution, Art 1. 2 and 3. ® Cf. Rcglcmcnt, Art. 101 and 102. 



0*4 


jttUiJifiKJS UOVWKNMENT 


[PT. V 

the law already in force, can be made in the form of an amendment or 
article additional to the Finance Law. The discussion of the Budget 
cannot be interrupted by certain resolutions. Outside these restric- 
tions, of course, the Deputies can initiate increases of expenditure and 
taxation : in the House of Commons the prohibition is, for private 
members, absolute. 

The principal abuses are remedied, but there is no such allocation 
of time as in England, only simple closure, so that the Government 
is browbeaten and delayed long past even a reasonable period after 
the beginning of the new financial year. Yet this is not all : for 
owing to the fragmentation and conceit of the Groups, the synthetic 
and quaking majority which supports the Cabinet, the Minister of 
Finances is in normal times not able to implement the rules which 
give him authority over the estimates of his colleagues, for they may 
soon break away from his dictates and even from the vote of the 
Cabinet, and actually do battle with him before the Chamber and 
its Commission of the Budget. But a Commission of the Budget as it 
operates in France may enhance the weakness of the Minister of 
Finances and encourage the Deputies to tergiversate. 

Let us consider the organization and functions of the Commission 
of the Budget of tlie Chamber of Deputies. Since 1920 all financial 
matters are concentrated in one Commission, that of Finances. It 
consists of 44 moiribers (the Senate’s, of 30), it divides itself into sub- 
committees corresponding to each Department, and these have special 
rapporteurs imder the superintendence of the rapporteur-general of the 
Commission. All the Estimates come before it, all the taxation 
proposals, it advises all the other Commissions of the Chamber where 
their work touches finance, its connexion with the Ministry of Finance 
is continuous, giving advice and sometimes admonition, and receiving 
the information it wants. It has an adequate secretariat and general 
equipment, meets almost every day, and assumes the position of the 
authority responsible for the finance of the country. In these matters 
all depends upon the spirit which animates the body. The Commis- 
sion is not so much the competitor of the Minister in ordinary times : 
it is his master. He can do nothing imless he convinces it. Now it 
may, and frequently does, happen that while the party composition 
of the Commission remains constant, that of the Cabinet has altered. 
The Commission is in a position to force upon the Cabinet its proposals 
or its friend. Moreover, the Deputies have no reserve in wishing 
and securing the overturn of a Ministry, even for rather personal ends. 
They are, then, the masters of finance, and the rapporteur-general is a 
Very important person, who if we follow actual experience (in the case, 
for example, of the deceased M. Bokanowski), appears before the 
Chamber proud of his Budget, determined to support the view of the 
Commission, dealing freely with policy, and enters upon those cal- 
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culations of national wealth and taxable capacity and needs for 
expenditure, which in England are associated only with the Treasury 
and the Cabinet. In 1926 it virtually dismissed M. Loucheur, not 
content with his taxation proposals, and so dealt with his successor, 
M. Doumer, that the Cabinet staggered, only to fall a few months 
later. 1 In 1926 it directly heard representatives from the Revenue 
Service regarding evasion of taxes.* In the experiments of CaUlaux 
and Poincare in 1925 and 1926 the Presidents of the Commissions of 
both Chambers played a critical and masterful part, even in the re- 
making of the Cabinet. The President and the rapporteur usually 
find their way into the Cabinet in the course of time. Although, 
then, the Commission does most useful work, it encourages the anarchy 
of the Chamber, takes responsibility from the Minister of Finances, 
without being able to assume it itself. A great national campaign, 
like Poincare’s in 1926, is needed to overcome the general chaos. Yet 
at the root is the chronic evil of party divisions and personal ambition. 

Both in France and in Germany there arc Courts of Accounts 
{Cows (Ics coni ples,^ Rechnicnijshof^) composed of independent officials to 
examine and report upon expenditure, both as to the legality and the 
wisdom of expimditure. The German Court is based on Article 86 
of the Constitution and Articles 87 to 126 of the Budget Order. It 
is independent of the Government, and takes orders from no other 
authority in llie Emjtire : it is empowered and obliged by the law 
only. That is, it i.s in a judicial position. The power of appoint- 
ment of its Presidt'iit, deputies, directors and counsellors is vested in the 
Reich President with counter-signature of the Minister of Finance. 
They must have the prescribed qualifications for judgeship, or higher 
administrative or technical service ; at least one-third of them must 
have judicial qualifications. They have the guarantees of office 
accorded to judges of the Supreme Court. They report not only 
upon the legality of expenditure, but on the economy of financial 
transactions of all kinds, and whether institutions and places have 
been maintained, or expen.ses incurred, which could have been re- 
trenched and have .served without jeopardy to the administrative 
object. 

We turn to a system vastly different from this, because based 
upon the principh^ of the separation of the legislative and the executive 
powers — the American budget system.® Until 1921 the U.S.A. had 

^ Cf. Revue politique et parlcmfntairr, 1926 ; Revue du droit public, 1026, p. 451 £F. 

^ Cf. Mer, Le ISyndicalisirfe dcs Jonchounatrea, 1920. 

’ C'f. Allix, op. cit. * ti^cliulzo and Wagner’s Commentary. 

For the fiituatiou before 1021 see Willoughby, The Problem of a National Budget 
(1918) ; for a sepaiate account of the rcfonti movement cf. Weber, Organized Efforts 
for the Improvement of the Methods of Adrmnxsiration (1919) ; and Cleveland and 
Buck, The Budget and Responsible Oovemment (1920); on the new system see Wil- 
loughby, The National Budget System, 1927, which contains a good bibliography; 
Buck, Public Budgeting ; Dawes, Pirst Year of the Budget of the United Slater (Dawes 
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all the elements which go to a sound budget system without that 
combination of them which alone assures its essential character ; the 
considered, informed and integrated responsibihty of the Executive, 
with parliamentary criticism and the ultimate power to reject out- 
rageous demands. For the Executive had no right to appear on the 
Floor of Congress, it was not responsible to Congress, it was not a 
part of Congre.ss, and the law-making power lay not with the Presi- 
dent and his Cabinet, but with the repre.sentative assembly. 

An with onlinnry legislation so with finance: Congres.s had to 
provide its own agencies of leadership. True, the Secretary of the 
Treasury collected the E.stimates, but when they were compiled into 
a book and transmitted to Congre.s.s, hi.s work wa.s complete. There 
was no preliminary adjustment of the appropriations in terms of their 
comparative urgency or relationship to predicted revenues. The 
heads of departments were in competition, and in fact addressed and 
bargained with Congress individually, and since there was not that 
fruitful service of the Treasury as m England, Congress could only 
require eontrol of administrative hnance by detailed itemization, 
which, without the faculty of virement, r-auseil uneconomical practices. 
Two results inevitably followed : over-e.stiination of e.xponditure as 
a general prelude to bargaining with Congress, and frequent deficiencies 
winch [irodiiced demands for supplementary grants There was 
no budgetary me.ssage, no gencraf explanation, no general debate, 
no con.sidered balance sheet. Revenue jiroposals were considered m 
one committee, the Coiiimittc'e of Ways and Means; appropriations 
were considered unrelatedly, not in a gener.tl Appropriation or 
Supply Committee, but by nine different committees of the House 
concerned with the subjerls of the expenditure, each .service, in 
most cases, being con.sidered partly by one committee and partly by 
another, the whole being summed up in thirteen separate appropria- 
tion aets without any organic connexion. The re.sults, given the 
American Congressman’s tenderness for apjnopriations for his own 
district nr State and his slackness of respon-sibility, were deplorable : 
waste was on a gigantic .scale, the departments were treated on 
different terms, and the only thing which jicrmitted the system to 
continue wnthout disaster was the enormous revenue which flowed 
111 from tariff duties, and which provided, usually, a .siirplms. 

Movement for reform culminated in the exceptional energy of 
President Taft, who intervened, as no previous President had inter- 
vened, to secure some organic relativity between the various estimates, 
and cstabli.slicd a Coinmi.ssion on Efficiency and Economy (succeeded by 
a permanent Institute of Government Research) whose work and 

wats first i)in*t’tt)i of tlu’ Hiircau of Iht* Uudget), and (ioverninent Keports : Annual 
of Si'iretari/ of the 'rrea^ury; Addresseji U/ the Organization of Onvem- 

DiPHt and xViinuai Report of Ihrevtor of the Burmu of the limlgrt. 
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reports led slowly but surely up to the important changes produced 
by the Act of 1921. Only the aftermath of the War, with its enormous 
expenditures and debts, and the social expenditure demanded by a 
now generation, added the dynamic force to the intellectual con- 
siderations presented by reformers. 

The Budget and Accounting Act of 1921 establishes the following 
system. It vests in the President the transmission to Congress of 
the ‘ Budget ’, which sets forth in summary and detail the estimates 
of expenditure ‘ necessary in his judgement ’ for the year ; his esti- 
mates of receipts ; statistical information and balanre.s regarding the 
finance of past years and the ensuing year, and other informatory 
data. Ho recommends action to make good predicted deficiencies 
and surpluses. In short, there is concentrated in the President the 
centralized consideration and recommendation of public finance. 
More, all other executive intervention is excluded, by the injunction 
that no officer or employee of any department shall submit to Congress 
or its committees estimates, reipiests or recommendations regarding 
appropriations or revenues. 

To assist the President and to do tfie jirepnratory work for him a 
special service, the Bureau of the Budget, is created in the Treasury 
Department. Its Director and Assistant Director are appointed by 
the President, and the Bureau operates under rules presented by him. 
This 18 the workshop of the Budget system : but it has no force over 
the Departments : it is an inv'estigating and collating authority, in 
the first place, the authority over the Departments resides in and 
emanates from the President. But in regard to its own powers the 
President enforces by rules t he access of the Bureau to the departmental 
mforination it wants. Each department is obliged to appoint a 
special budget officer wdio prepares the dejiartmeiital estimates. The 
Bureau aids and mform.s Congress as it requc.sts. All, then, on the 
executive side depends upon the, energy and capacity of the Bureau, 
and very much upon its Director, and upon tlie character of the 
President. Together they can .ipproach the British or German 
system in cflnciency : together they can cause the. whole system to 
fall into weakness and coiib'mpt. The cohe.sion docs not derive, 
as it does in the Britisli .sy.stem, from united responsibility to the 
Commons and the people ; it is much more indirect than that, and 
hence reijiiires an adventitious, independent probity. Hence there 
have come into existence certain extra-legal agencies for whipping up 
the necessary spirit to make the arrangement work well : in the local- 
ities governmental officers have formed bu3ine.ss associations for 
consultation and general amiability and mutual stimulation in the 
good task, in Washington there is the ‘ Business Organization of the 
Government ' which consists of the upper element of the administration, 
including the President and the Cabinet. Meeting twice a year, this 
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organization is addressed by tbe President and the Director of the 
Bureau of the Budget. These addresses are very inspiring ; for in a 
system which still leaves Congress free to do as it wishes, it ha? been 
found extraordinarily difficult to stop officials who appear before its 
Committees from proceeding from explanation of the estimates to 
suggestions for their increase, in spite of the legal prohibition. Their 
friends in Congress and the newspaper world are enlisted in such 
marauding adventures. Moreover, officials have to be ordered not 
to urge new legislation on Congress calculated to cause new or 
increased appropriations without the President’s approval. Decidedly, 
it is difficult to create a team-spirit. 

How far has Congre.ss re-equipped itself in the spirit of these 
changes ? The whole work of appropriation has been concentrated 
in a single committee, the Committee on Appropriations of thirty-five 
members. This could not be combined with the Committee on Ways 
and Means, which would be the ideal arrangement, because Congressmen 
thought that this would place too much strcngtli in a single com- 
mittee, Hence revenue is still considered apart from expenditure. 
The Committee on Appropriations operates through ten subcommittees 
of five members each— each subcommittee deals with one or more 
departments of Government. The subcommittees conduct full 
hearings of the head of the department and lii.s principal assistants, 
probing into all detail, and the evidence is reported promptly for the 
benefit of Congress— as many as 15,000 pages being issued in the 
aggregate. Tlie subcommitfi'es then draft a bill embodying their 
poliey for the consideration and action of the full committee. The 
bills then pass into the Committee of the Whole House, which, in the 
English tradition, is required by the rules. The chairmen of the sub- 
committees drive the relevant appropriation bills tlirough the strictly 
closured and rather futile proceedings in which members receive five 
minutes each. The second and third readings are mere demonstrations. 
In tile Hensite tliere is a Committee on Appropriations of eighteen 
members ; it divides itself similarly to its counterpart in the House, 
and the proceedings are the same but less thorough. Whereas in the 
House anicndmeiits raising apjirojiriation.s are in order without 
difficulty, in the Senate the suggestion must be approved first by the 
ordinary relevant Committee concerned with its general subject-matter. 
The two Houses confer, and ultimately agree They may have made 
many additions or subtractions distasteful to the President, tbe 
Director of the Bureau of the Budget or the heads of departments — 
these have no legal power over Congress, and only a very indirect 
and frail political influence. The President can veto not a single 
item, but only the whole of the bill. We have already observed 
that the Committees act with small partisan division, and this 
is true of the Committee on Appropriations — an extraordinary 
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arrangement when compared with England and Germany, and even 
France. 

The eBsential difibculty of the American financial procedure still 
remains, in spite of the highly beneficial results of the new system. 
Congress may do as it hkes with the Presidential proposals, for they 
are no more. The Committees and the two Houses may at any stage 
play ducks and drakes with the nicely balanced budget. In fact, the 
Committee on Appropriations has adopted the practice of not 
increasing, though they may decrease, appropriations — and in every 
year the Committee has granted less than the President asked for. 
The House slightly increases the amount reported. The Senate 
usually increases tliis slightly, owing perhaps to the large power 
generally possessed by individual Senators and their mutual good 
offices. The amount is decreased in conference. The net difference 
between the Presidential suggestions and CoJigressional grants are about 
one-half of one per cent. Thus Congress has subjected itself to consider- 
able self-restraint, the first commandment of parliamentary efficiency. 
The question still remains ; whether the enthusiasm of the creative 
period will survive into the long years when this may be replaced by 
the temptations to independence and extravagance. But neither 
Cabinets nor Presidents nor Treasuries nor Parhaments are invari- 
ably economical or extravagant, and we have seen that in England 
the interests of economy have caused the creation of parliamentary 
Committees on E.stimatcs and Public Accounts. 

Until 19’21 Congress lacked not the power, but the organization, to 
assure itself of the due compliance of the Executive with its authorized 
expenditures. Further, the audit arrangements were defective. The 
Budget and Accoimting Act created a General Accounting Office to 
which were accorded the two tilings which the old Comptrollership of 
the Treasury lacked, independence of the Executive and power to 
report not only upon tlie legality of financial operations, but to report 
to Congress mismanagement or inefficiency and to recommend im- 
provements. Further, Committees of Congress may call upon the 
Comptroller for assistance. 

Thus, the necessity for intimate acquaintance with the process of 
everyday administration and for the concentration and conspicuous- 
ness of responsibility for policy limits the power of Parliaments and 
places it in the Executive, and certainly divests the ordinary member 
of any opportunity of effective contribution, giving it ever to a small 
number, usually no more than a couple of score, often much less, of 
party leaders. Only the negative rights of final protest reside in 
the general body of representatives. These conclusions emerge from 
the joint consideration of the various systems, and their characteristic 
defects and merits. 
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CLOSURE AND ORDERLY DEBATE 

If it is to be useful and authoritative, the process of legislation, 
already described, needs safeguards, and, therefore, certain rules have 
had to be applied in order to govern the character of discussion. These 
fall broadly into two parts ; those which concern the limitation of 
debate, and those which relati' to the right to speak and the orderliness 
of discussion. As to the first, it is obvious that at some time in the 
course of debate parliaments must actually accomplish an act of 
legislation. As a great French authority has put it ; ‘ The Assem- 

bhes are convoked in order to examine and discuss, but also to settle 
matters ; a question cannot remain pending eternally ; and the simple 
fact that it is not resolved often creates a cause of agitation "without 
profit to anybod)'.’ ^ All parliaments, therefore, have introduced 
limitations upon the right of debatx-, hut with varying stringency and 
purpose. 

Let us consider the situation in England first.® Until 1881 closure 
of debate was left to the Speaker and the good sense of tlie House, and 
debate was terminated by a simple putting of the question when the 
former considered that it had been sufheiently discussed. Indeed, 
if we consider the procedure of the House in tlio middle of tlie nine- 
teenth century, it was directed rather to prolonging than to limiting 
debate. But already, from 1848 onward.s, complaints are made in 
the House that the Imrdeii of legislation is so great that limitation 
is necessary.® That is to say, tlie problem of obstruction of business 
arose as soon as Farliamout was consciou.sly made the instrument of 
far-reaching social reforms, and ‘ obstniction ' was frauglit with 
serious effects. Now, ‘ obstruction ’ is a relative term, depending 
for its meaning upon the mimber and urgenev of measures a govern- 
ment wishc.s to ptiHS compared with the time available. It is used to 
bold up a sjiccitic measure, or a measure is discussed at inordinate 
length in order to derange the time-table of the House and prevent 
other mea.siires from ever being discussed at all. This is practised 
everywhere. Yet it was not until the wilful obstruction of the Irish 
Farhamentary Party in 1881 that the Government began to acquire 
drastic powers of closure. In that year Speaker Brand, with the 
connivance of the Government, suddenly terminated debate, although 
there was a large minority against such a procedure.* In 1882 the 
rule was added that the closure could be moved if 200 voters were in 
favour ; or, if only 100 were In favour and forty only were against, 

* Pierre, I, 981 . 

“ Bedlich, op. eit., Vol. Ill, Part IX, Chap. II ; May, Chap. 13. 

^ See Bvport of Select Connrnttfe of House of Commons on whether any alterations 
in Forms and Proceedings in this House are necessary, 1861. 

* Cf, Bodhch, I, 153, 155-9; Morlcy, Gladstone (1911), II, 291-3; Gardiner, 
Hareovrt, II, 423. 
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it could be carried by a simple majority. Even then this was re- 
garded as a provisional concession to emergencies, and until 1887 
the Government demanded closure only twice. In 1887 a rule, 
more in keeping with the pride of the House, was established, the 
rule of simple closure, whereby any member might claim to move 
that the question be now put, when unless it appeared to the Chair 
that the motion was an abuse of the rules of the House, or an in- 
fringement of the rights of the minority, it was put forthwith. In 
1888 the rule of 1882 was abolished, and the new one was amended 
by the addition that at lca.st 100 members be in favour of the 
motion. 1 This put an important trust in the hands of the Speaker, 
and it has been carried out against the Government, though not often. 

Since 1887 more coercive forms of closure have been invented 
which give the Government a very strong position. They are known 
as the ‘ Guillotine ', and the ‘ Closure by Compartments ’ or ‘ the 
Allocation of Time '. In the first, the Guillotine, the method is to 
resolve the number of days for debate upon a bill, when, the time 
being arrived, and notwithstanding the state of discussion or the 
amount of the bill discus, sed, the ‘guillotine’ automatically comes 
down on debate. This was first used in 1887. Closure by Compart- 
ments or the Allocation of Time i.s a procedure at once drastic and yet 
permissivcof a certain latitude to the Opposition. For here the Govern- 
ment considers tlie whole of the bill as one plan requiring so many 
days of di.scussion, and tlien offers such and such a proportion of the 
time for groups of clau.ses. In this method, if tlic Government is 
tyrannical, it i.s possible for it to jump over the clauses which it would 
rather not have discussed, but, as a matter of fact, tlie traditions of 
English parliamentary life, regard for the autliority of law, and the 
fear of future reprisals, cause the Government to oome to some arrange- 
ment with the Opposition as L) the amount of time to bo spent on the 
various groups of clause.s. It was first ii.sed in 1893.^ Finally, in 
1911. for the Committee and Report stages it was found necessary to 
introduce the type of closure known colloijuially as the ‘ Kangaroo 
and officially as the ‘ fselection of Amendments This permits the 
Speaker, tlie Chairman of Way and Means and the Deputy Chairman 
to decide which amendments offered to a bill sliall be debated by the 
House. This at once gives the Speaker the ojiportunity of ruling out 
frivolous and ohstmetive amendments and of discovering, by question- 
ing the mover, how far the amendments raise serious and compre- 
Kensvve issues. 

The introduction oi these luVes "was not accoinpVistved ■without 

' Now S O.’s 2(i, 27 , 47. 

^ May, 342. 

^ S.O. 27a ; May, 347. In 1919 the Chair was given permanent powers, whereas 
the Standing Order of 1909 only allowed tlie House to impose this duty by a special 
motion of the House. Cf. DehatfA, 19 Feh. 1919. 
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protest from the private member, the demand for liberty of speech 
being in the earlier stages most poignant, and the battles long and 
stem. The answer which was made to their claims seems to me to 
be incontrovertible. The Marquess of Hartington said ^ : 

‘ The principle of closure is an assertion of the principle that the privilege 
of speech is a privilege which the House permits to be exercised for its own 
instruction, for its own information, in order to form its own opinion, and that 
it is not a personal privilege to bo ustKl irrespective of the convenience and 
the efficiency of tho House. ... If it is true that the privilege of speech is 
a personal privilege, it belongs, I presume, equally to every member of the 
House, livery member of tlio House has a right to make use of it to an equal 
degree when he pleases, and if every nieinbcr of the House were to make but 
a verj^ sparing use of that privilege, the question M'ould very soon be brought 
to a reductio ad ahaurdurn. Well, if the right can only be exercised by a few 
and by the forbearance of the vast majority of tlio House. 1 should like to know 
on what ground it can be contended that such a right as this is a personal right 
at all ? . . . Some hon. members seem to think that this is tho only place 
in this country where discussion can take place. They forget the Press, and 
they forget tho right of public meeting. J>o you suppose for a moment that 
public opinion in this country is only formed by debate and discussion in this 
House ? 1)0 you suppose a great many questions are much more fully, more 

completely and, I venture to say, more ably discussed outside this House than 
in it, and that many subjects are fully deliatcd and discussed in tho country 
before they are ever mentioned at all \n this House.’ 

Towards a Will-Organization. The criticintti of such doctrines 
as these was forcible until a})out 1902, when tlie rules of the House 
were remodelled and what had boon, it was thought, temporary 
expedients, vvoio made pornuurent principles. Ry that time, both 
Government and Opposition had experienced the need for the use 
of the clo.sure, though tho Opposition always used tho argument of 
freedom of speech as part of their general strategy. Again and again 
it is pointed out in Hansard that the ehoice before members was the 
‘ guillotine ’ or the ' rack ', that is to say, either tlie sudden termina- 
tion of debate or the agony of all-night sittings. By 1908 Parlia- 
ment had sickened under such limitations, it being urged that there 
was no reality in debate. Further, a Liberal Ministry had been 
returned after nearly twenty years in the wildernoss, with a large 
array of projeets of social reform and. therefore, in need of every 
minute of parliamentary time. Naturally, the Conservative Opposi- 
tion immediately began to point out the immorality of the closure. 
Balfour observed that between 1886 and 1905 closure by compartments 
had been used seven times, whereas in tw'o and a half sessions, from 
1906 to 1908, the Government had used it for as many as ten bills,* 

^ Hansard, Commons, 1882. 

“ 17 July 1908, 1242. Cf. Lord Hugh Cecil, Debates, 17 March 1913 ; ‘It used 
to be a scandal that tho Government proposed these Motions ; it has now become 
a joke. There is a certain significance in that. When you have got to the point when 
nobody is veiy angry about it and the thing excites no feehng, the House of Commons 
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and Lord Robert Cecil ^ observed that ‘ the future historian of 
the Constitution would find no more interesting topic than the gradual 
decay of the corporate self-respect of the House of Commons 

Closure was referred to as the ‘ gag and it was urged that it 
made it impossible to influence a Minister once his mind was made 
up, because he won his point simply with the passage of time. Later, 
as regards the ‘ kangaroo one hard-working member pointed out 
that it was seriously discouraging to come to the Hmise with amend- 
mente and then to find it impossible to have them debated.® Perhaps 
most important was the criticism that where a Minister knew that 
the sheer power of the majority would bring him victory, he had no 
incentive to understand and think out his owm position. 

‘ We all know how a hill is discussed. We know how grotesque were some 
of the answers given by Ministors on this bill. They had not taken the trouble 
to understand the brief furnished by the permanent officials. They read it 
out, and very often they read it out wrong. 1 do not blame them. They are 
human beings. They know it la quite unimportant what they say under the 
guillotine. They know that nobody can hurt them and that when the bell 
rings they will have their cohorts brought in from outside to vote as they are 
told,’ ’ 

The retort to these criticisms wa.s tlie inevitable one which Mr. 
Asquith, made, namely, that the Government were overtaking arrears 
of legislation, that it was impossible to work without the allocation 
of time aiid the experience of the last twenty years had taught that 
common lesson to all governments, that as much justice was done 
to a minority as was jiossiblc, and this by permitting the Opposition 
to discuss the thing.s they most de.sircd. 

Perhaps the most serious result of the closure is that Parliament 
loses the nature of a thought-organization and tends to become so 
plainly a will-organization that the Oppo.sition and many people in 
the country are prompted to deny the moral authority not only of 
the Government of the day, but of government in general. Por, if 
matters are to be .settled merely by superior numbers, then what is 
the use of Parliament ? Yet the majority could find a reply : 

‘ Wo honestly and sincerely think that theae arc good bills. We have put 
them to our constituents, and wo believe that our constituents agree with us 
and that wo have a mandate to carry these bills into law. . . . We believe 
that we have done hon. members opjKisite more than justice in the opportunities 
which we have given them to oppose the policy which we were returned to carry 
into force.’ * 


must he recognized as having gone one step further down to that abyss of impotence 
and subservience to the Government of the day which seems every day more ready 
to swallow it up.’ 

' 17 July 1908, 1255. « Wedgwood, 18 Feb. 191D, 858. 

* Debater, 30 Jan. 1913, 1553, 

* MaoCallum Scott, Debates, 23 Juno 1913, 882^ 

VOL. II. — 65 
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Apart from the injurious effects of closure upon the creativeness 
and interest of the ordinary member, and upon the tendency to 
undebated and uncontrolled rule on the part of the Government, 
closure has the defect of addition to the difficulties of the Speaker- 
ship. As we have shown, the orderliness of the procedure of the 
House depends very much upon the impartiahfy of the presiding 
officer. But it is difficult to preserve impartiality or the belief in 
impartiality wlien so onerous a burden as th<- elioice among amend- 
ments is placed upon one man, and when the passions of the House, 
■strongly aroused by modern eontroversies. are inflained by limitation 
of debate. A similar evolution of obstruction, conge.stion and clo-sure 
is observable in the Standing Committees of the House of Commons. ^ 
Whether there is any way out of this we diseuss presently. 

In the United States a similar proc.e.s.s has occurred, and it operates 
with more tvrannical force because the amount of legislation is much 
greater,'* tlie division of tiie session is less rational,'* and party spirit 
i,s le.ss tolerant. The rules regarding the limitation of didiate were 
(levelojied between 1880 and 1890, Speaker liei'd in the latter year 
bringing about a veritable revolution in tin- rather la.K methods lused 
against ohstnietion until that time. The spirit of the eJiiinges was 
explained by Heed as follows . 

‘The ohjeot of ii parliamentary body i,s act ion, and nol stopp.ige of action. 
Hence, if any imciiiIkt or .set of inemlKTs iindortake.s to oppo.se the orderly 
progress of bu.siiieH.s even liy (lie use of tlie ordiminly recogmzed parliiuiienlnry 
motions, it is tlie right of the majority to refuse to )ia\e those motions cntei'- 
1-aine<l and to eaiise the public buaines.s to jirocced. Primarily, tlie organ of 
the House is the man eleeteil to the Speakership . it is his duty in a clear case, 
reeogiii/.mg the situation, to endeavour to carry out tlie washes and desires 
of the majority of the boily wbieh he rejiresonts. Whenevei' it becomes apparent 
that till' ordinary and projier purliaiiienturv motions are being used solely for 
the purposes ol delay and oUst ruci ion ; . . . «hen a gentlenian .steps douii 
to the front amid tfie appbin.se of in.s assoemti'.s on ffie ffoor and announces 
tliat it is Ins intention to maki* opposition m e\er\ direetioii, it then becomes 
iipparent to the House and the eominunity wh.it the purpose is. It is then 
the duty of the occupant of the Sjxuiker's chair to take, under parhanientaiy 
law, the proper course with repaid to such mutters.' ' 

There appear to lie live prineiple.s winch give tlie majority Ihe 
power, at any time, of oveicoining an ob.struel ive opjxisition. The)' 
are : firstly, that the Sjieiiker may in Ins sole discretion refti.se 1o put 
a motion which he regards as dilatory as, for examjile, to adjourn, 
for a recess, or to recommit ; and, a.s the Speaker is the avowed 

^ Cf. ]*nrhn im iiUn 1 / l>thnt<s, li» .him* l\KU. ilobalo on of (Jliaiimau of Com- 

on ()tt> (-'oriMitiitirj.' C-ounuiJ J5ill to sc*]<*c't rtmondrnenls 

* Thua, UcHiht' uf RcprcscinatJves, in the hro ye&Tb of the (il'th Congress 
808 public Jaws and rcsulutian.s ; the House of Commons passe's an annual inera^c 
of leas than 100 public lulls and resolutions 

^ Cf. p. 719, 

^ Rule X\'Jl, \o. 10, MunitaL p 114(1. 


* Jamiurv .1890, Conq. Rmnd. 
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supporter of the majority, this discretion is very liberally interpreted ; 
secondly, that when a roll-call is taken to determine the presence of 
a quorum, members shall be counted present even thougli they do 
not answer to the call. Prior to 1890 refusal to answer to the call 
was a regular form of obstruction, since the answer was the only 
accepted ev'idence of presence, even thougli the member stood grinning 
on the Floor * Thirdly, only by unanimous consent can any members 
speak for more than one hour.^ Fourthly, the previous question can 
be moved-*: and finallv. the Committee on Rules, upon which the 
majorit V bus a decisive number, can report at will to the House arrange- 
ments lor re-ordering debate and distributing time, and their report 
is immediately eon.sidercd if two-thirds of the members voting agree, 
uthervise another day is found.'' The minority have no liberties 
e-«ec])ting those accorded to them by the good grace of the majority, 
and, further, the leaders of the majority party (that is, the Speaker, 
the Steering Committi-e and Company) possess the jiower to decide 
which of the rank and file shall be permitted to speak. There is 
ample testimony both from witliin and from oiit.side the House of 
Kepresontatives that debato is dovitalizeil.*' W'e must add to this 
aecount, also, what we have said above regarding the enormous hold 
of the Committee;; upon the time of the Hou.se. 

In France the closure is of long ancestry, hut as in other 
countries its u.se has only become of .serious moment in recent 
yenrs. It is left to the President of the Chamber to decide to close 
the (juestioii when a matter has been sulheiently discussed.** If, 
however, eiKHigh members demand it, closuri- must be put to the 
vote, but at lea.st two sjieeelies must have been givi-n against the 
proposition. Xo luimbei- is mven as a deiinitioii of ‘ sufficient so 
that a good di-al is left to the discretion of the President. Ujion a 
motion to vote on ilosure one member is allowed to speak against it, 
the intention being to give the niinority an opjiortuiiity of saying 
why the diseiissioii should still proceed ; and the jiractice has been 
to gi\ e eonsiderahle latitude to .such speakers. Pii-rre says further. 

‘ CloKUre is a serious measure rvhieli stops a iletiale, which deprives a certain 
number of lueuibers of the right of being heimi, winch may exercise a great 
influence upon later and di-ei.si\c votes. In eonsetpience it cannot be pro- 
nounced when tlie majority of iiieraliers is not present. This, again, is a limita- 
tion on the power of any small body which hapjiens to be in the Chamber and 
wishes to snatch a vitlory.' 

' Ifule XV^ 

^ Rule XIV This tiates from 1S41 when Congress was already too longosted 
lo permit the old two- and three hour spts-ehes. Congestion became more and mort- 
■seveie as new states lilled uji with population and obtained represental ives. 

** Not used in ( 'ommitlee (Rule XVJI). Permits of forty minutes' deliatc where 
the proposition has not yet been debated. 

‘ Rule XI ; Manual, p. 31, 'i ff., and Ale.xaiidcr, pji. 479, 480. 

Rogers, 0 {i. cit., [I l.lii. 

JtegkrnatL^. 187b, --Vrt. Jtl8 (and Pierre, T, 918 11.); lUlo, Art. 48. 
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in the House. The character of Sir Robert Peel i — grave, earnests 
humble, just, and not too original, leading, not hectoring, the House, 
is the best present style, with a touch of the laughter-provoking. 
Peel was calk'd a great ‘ House of Commons man ' for these quahties, 
and Disraeli soon learnt to (-.online hi.s greatest daring to his novels.* 
The e.xpenditure of emotion in stnall compared with other countries, 
as also the extent to which the. rank-and-file, at least, appeal to the 
public bi'vond the walls of Parluiment. It is in the power of the 
Speaker to rule a member out of order for repetition, frivolousness, 
and irrelevance. 3 Thi.s i.s rarely done, it being left to the House itself 
to cry down a bore. More could certainly he done to overcome tedious 

liv !\i ! m' ihw ‘ |ja IJi'forino ilc.s Mclhoflcs dii Trnv'ad 

J'lirlcinL'nt.iiu ; 


Purati'm 




rs’o liinil 

. Mendfe?-* (»f the (*ov(‘nim<‘nt , Comiius.-uoiu’is of the Ciovern- 
menf. 

One Ikhu 

l‘resjd('id'H and liapptol/ ur^ of Cfunmussjoiis , autliors of 
luteifH'llalions . lir.sl Mgiiiiloiy of a j)ropo«>]tU)n tff law or 
rc'^olutlon , .speakers nmiidated by tlieir OroUp''.* 

Jlaif-an-hoiu 

Aiilhois of aineiuiiiieiits : sjM*aker o]>])f)«4ing the ]»rovious 
((Ue.s(ion ; .spi-ukcrs spt'ukihg against the ({iK'stion. 

Quarter hoin 

Speakers on Chapters ot the Ibidget to whic h no onc' has put 
iimendnienls , autlun's of intorpidlations in nqily to the 
(MAernnient . ipieslKnieis who develo}) tlieir questions: all 
-s(><Mkeis v\heie the lules (b* not li\ some other duration. 


Ten iinniJiC8' Aullutr^ of nioiionv ittllmo in .VitioiD 4!* vclatin" 1o Oic pro- 

s loii-s ioti . Mippoiln ol .1 diMiDinil for iintifi'diiitc i 

cu'«'Siori . autlioi>. of i\ dciiijiinl iciJHidinj^ tin' otder <if tlic | 
diiv, priority, or f.dl to order , «uie spe.iKei tofoniiuil Lhiw' , 
denianfl'f j 


Fn e luiiiuti's All members wlio speak with tlu' eon>out' of a lecocui/a'd ! 

bpeivker , *.>« interpellidor in re]>lv lo a ministei rcgardiim 1 
the date of the interpellation , oral questioners to reply to 
the minister: authors of motions within Article 4'i /'n? with 
I Ik* ritjht of refily , deputies nsiiijr on a personal fact . nni* 
sfieaker on Uit' elosuro . ■^fieakcos after closure to discuss 
tile ]>utliiij; of the qu<\stion (ji t(’ exphim their vote 


* On this chiss Hurthelemy says (m flic article cited, p. 29) • ‘ The resolution giv'os 
a new con.secndion and importanee to political groups . . . 1‘olitieal groups have 
to-dav 0-1' ollicial cMslence and )>lay a part in the functioning of the Chanibor. . , . 
As long as the groups can iioniinute tlie members of CominissionK, there is nothing 
extraordinary in their power to designate speakers. ... In order that a speaker 
shall lie considered as mandated it Bufticea that he presents at the presidency an 
attestation of the president, vico-presidcnt and secretary of a group. In fact, the 
group docs not iiieot except iii grave cases and when there is eompelition,’ 

' Bagehot, Biographical Studies. 

- Buckle and Moneypennv. Ihsrarli (Edn. 2 vols.). Vol 1. pp G2o tl. 

® May, pp. 300-8 S.O. 19. 
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repetition, but were the power of repeating arguments previously 
raised by other members taken away, then, alas ! alas ! the final exist- 
ing argument for the retention of the private member would be gone. 
The Speaker is usually severe with irrelevance, although member.s 
show great ingenuity in proving the relevance of subjects poles 
asunder. Nor is it easy to take away a member's right to speak 
when, in the very next second, he urighl become relevant and signifi- 
cant : that thought is at the root of the unwillingness to put formal 
time-limit to speec.he.s. 

In .‘\meriea the quality of parliamentary oratory is different from 
that in England. t!ongre.s.snien love line-sounding phrases with which 
.American history, especially of the era of the Declaration of Inde- 
])endenee, is full, and to spout great principles. Moreover, the size 
of the House, which is tn'mendous, and the con.staiit coming and 
going of members through the .swing doors, give the impression that 
the member is bellowing in the middle of a noisy fair-ground. No 
one takes any notice of what a member says, jiaitly because he can- 
not be heard, and jiartly becail.se the shape of the law has already 
been determined in Committee. This, perhap.s, is one of the causes 
of the flight.s of oratory, the [irineiple, being that if you cannot sav 
something useful you may as well .say soiriethmg grand. 

In fhumany di.seussion tends to he quiet and bnsine.s,s-like, save 
for the sudden gusts of class passion wliieli sweep across the assembly 
from the (lommurii.st and National Socialist benches,’ but it is admitted 
on every hand that dj.seu.s.sions in tin' full A.s.semhly are mainly 
demonstrations for the eleeiorate. and not directed to changing votes. 
Recent advice for speaking m the Reichstag by an old parliamentary 
hand indicates the nature of ili.sen.ssion " 

^ C'i. Mvilluv-^U‘minin.-n. <»]* fit , IIK rt . 'The Cifriiian I'arhamcnt generally 
jiri'fciN a ccrlaiii stiln-r idiu*. uf isound cominon wminc which, when once attained, can 
alno nsu to gic.it warmth and even jwitliOE where such warmth is iu*f;(‘SHary.’ 

2 Loc, cit ' * 'j’hc diing(*T«i for the l'arliam'*ntary Hpeakers arc first and foremost 
rcputiTion, iKiiedom luid prolixity. . i'arliamcnt can hear illumination when it 
assumes only a i erf am amount of strict scicntil c Hulwtancc and accumulation of factual 
and legal matciial. Tf the speaker noticeN a' tiredness, then a pertinent joke, a 
])iTsonal reference, a personal appeal to tho audience, tides ov’er the transient fatigue. 

('crtamly the member will not ami ought not in general to apeak only to tlu' 
f emparatively .small circle of Parliament hut also for tho miUions ; zuni, Fensler 
hiDnufi. In general, the debates in all German l*arliaments, particularly the Reichstag, 
as 1 have often repeated, sufli’r from tediouHnean and lack of vivacity m comparison 
with the Latin Parliaments. The Latin has lesthoUc joy m good speeches and so 
has the Englishman; but also, technically, the President's list )s a condemnation to 
tedium. In the French, as in the English, Parliament, the opponent interrupts the 
speaker, who is without tlie protection of the President. The first interrupter is 
perhaps again contradicted, and thus speech and counter-speech follow each other 
quickly and directly. . . . But the too emphatic sergeant-major manner of the 
President's control of speeches, the school-master rule of the President, is one of the 
causes of the insubordination of our modem German Parhament — self-control is given 
too little opportunity. 

■ The chief cause of the tedium of the debate in the Gorman Parliament is cer- 
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In France oratory still has a great appeal and is more frequently 
denunciatory, than helpfully directed to the improvement of ite 
resolutions.^ This hardly matters, so far as legislation is concerned, 
for, as in Germany and the United States, the principal work is done 
in the Commissions, but it is a serious deficiency in the debates on 
control of administration ; owing to the lack of party disciphne and 
loyalty, votes are chargeable by an apt speech and can be lost by a 
stupid one. Briand ^ owes his ascendancy to his eloquence, and 
Clemenceau once fell from the Prime Ministership by oral clumsiness. 
The temperament and traditions of the Chambers produce excitable, 
restless discussion.^ 

In England and the United States members speak from their 
places, and being on the floor are simply on a level with other members 
and, therefore, receive no physical stimulus to speak otherwise than 
as man to man. In Germany and France the orator may mount a 
tribune, and there ho sees below him and around him an arena full 
of spectators, and it i.s generally agreed that this stimulates the speaker 

tainly the vicious custom of considering resolutions first iu tlio committees, and of 
using Iho plenum of the Parliament simply as the formal registration of the resolutions 
made in the lobljicj. So sjieeches in the full assembly remain ■without any effect ; 
no one ran be convinood, no one wants to convince anybody and no one is convinced. 
. . . The (jorman systeni may originally have arisen from a ccTtain caution and 
undue consciciitiousnoss, perhaps out of the general doctrinaire jirofessonal German 
Attitude tow'anls any intollectual activity.’ 

^ Cf. Barlhou, Le Foliixque^ p. 48: ‘For a speech pronounced at the tribune 
should be nn act ; when the discourse or the act has commenced, emotion has already 
taken another form. A battle is begun, one must win ; one has thrown oneself 
into ilio water and one must awira towards the bank. Some go under beneath 
applause, otlirrs beneath sarcasm, but the success of an act is not a judgement of 
Its value. The idea vanquished to-day will perhaps be tnuraphanfc to-morrow, and 
perhaps to-morrow’s events may make the orator acclaimed yesterday pay dear for 
his passing triumph.’ 

M. Barthou (op. cit., p. 02) gives six precepts for speaking in the Chamber of 
Deputies : (i) Not to abuse citations and not to make excuses for them, (li) Not 
to affirm one's frankness too frequently, (iii) Not to say one does not wish to be 
a minister, (iv) Not to interrupt except necessarily, discreetly and prudently, 
(v) Not to hear interruptions and not to reply to them except m the measure in 
which one may gam from them, (vi) Never to force the voice to enforce silence : 
wait ! 

* Ibid., p. 60. 

* Cf. ibid., p. 71 : ‘ The triimno is a great peril, because it is a scene where one 
plays a part in a hall where llie spectators take their part in the piece. Different from a 
play in this : all is unforeseen — on© does not always know how it will open because 
the Government has the right of intervention at any moment, and may — by an 
initial declaration which may even bring about an adjournment or the closure — 
disturb the order of the spectacle ; still loss can one foresee how it will finish. 

‘ There is an atmosphere whose extremely variable pressure can he registered 
by no barometer. A breath is enough to make everything change. . . . 

“ These tumults, spontaneous or concerted, this fever, these agitations, these 
surprises, these incidents, explain why those accustomed to the conditions of the 
Bar where the dossiers have been exchanged . . . before the blows — why celebrated 
barristers have failed at the tribune. 

‘ At the Bar there is a discussion, an ordered dialogue, known conditions which 
fix the debate— at the tribune there is a battle.* 
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to attempt to ‘ show off ’ ; who can avoid self-consciousness (at least) 
in such a situation ? i 

Further, in England the seating arrangement, by accidental 
evolution, groups the Government on one side and the Opposition on 
the other, a very clear mark being thus made in the for and against. 
In the other countries, the seats are arranged in a semicircle, in 
France and Germany special seats being given to Ministers facing 
the Assembly, while in the United States the Floor Leaders occupy 
certain seats by the gangways in the semicircle. In the Continental 
assemblies this arrangement makes a little for confusion and theatric- 
ality, but it i.s a rather natural result of the group system. The 
Continental arrangement of writing-desks is very bad as it tempts 
members to conduct their correspondence, and write articles for the 
Press, or novelettes in shelter, while the flaps of the desks can be used 
to out-rattle speakers. Perhaps consideration for the convenience of 
orators goes furthest in America, where spittoons (or cuspidors) are 
arranged along the gangways at proper intervals. 

* 4 ! 4 : 4 : * 

The result of this discussion is, I think, to show very clearly the 
great exlent to which party organization has made itself master of 
parliamentary activity, ordaining debates and speakers a.s it thinks 
proper, .so that it may fulfil the promi.sp.s made during the election 
campaign, and this was foreseen by some, and defended, a generation 
ago, and even earlier, when parliaments became so obviously the 
vehicles of popular opinion. ^ 

One other thing needs consideration. It is impossible to continue 
parliamentary discussions excepting on two bases, first, that there 
■shall be, quiet during discussion, and secondly, that members shall 
not use expressions which rouse the temper of the House or impugn 
the good faith of other members, or challenge the fundamental validity 
of parliamentary institutions in the form created by the Constitution.® 
All countries, therefore, have rules to secure these objects. We need 
not spend time in discussing the details relating to the first, namely, 

^ Cf. Poincare, article cited, p. 307. 

- Harcoiirt {during the debates on the closure rules in 1882. column 1762) : ‘ I 
believe the Government of this country can only be conducted by Party. If you 
have not organized Party, what have you got ? You have got the caprices and 
fancies of individuals in a chaos, and the public good perishes in the midst of it. The 
organization of Parties is nothing less than the predominance of the counsels of those 
who are chosen by the Party to adviso them, because they think they are the fittest 
advisers. . . . The Party which expects to hold power, or af^complish anything, 
always must accept the advice of those whom they have placed in the position they 
hold for the express purpose of advising them ; they have made them their leaders 
for that purpose. To talk of coercion seems to mo the most absurd thing in the 
world. Why, a Leader of a Party — and especially the Leader of a Government — is 
there by the free choice of those with whom he acts. At any time their breath can 
unmake him, as their breath has made him. He is their champion, it is true ; but 
he is also their creature.’ 

= Cf. May, 322. 
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the prevention of disorderly conduct, excepting to say that at a certain 
point sessions are suspended or disorderly members expelled from 
debates^ And further, such disorderliness is naturally present 
wherever differences among groups are at all deep-rooted, as, for 
example, now, in all countries where economic inequality causes the 
passionate resentment of its attackers and defenders ; and further, 
where racial or religious differences arc strong. ^ Sometimes these 
differences may he so great as to make the parliamentary method 
entirely impossible. Personal vanity or imeontrollable natural im- 
patience may sometimes lie too sensitive to permit quiet discu.ssion, 
as in France and Italy. 

All rnember.s are apt to u.se expressions which rouse the feelings 
to a pitch where patient deliberation is impossible. Natural im- 
patience with the slowness of social reform, or the apparently wanton 
destructiveness of those who cannot see our point of view, too many 
lengthy .sessions even, constantly cause outlmrsls. Therefori', certain 
expressions are ruled out. Let us indicate some of these rules, for 
they give a good insight, into the condition.s of demoerutic govern- 
ment In France the rules of the Chamber of Deputic.s (Article 47. 
of the 4th February, 1915) forbid ‘ all personal attacks '. This phrase 
and its predeces.soi', ‘ ])('rsonalities ', liave been interpreted by long 
usagi'. .Members are forbidden among other things to charge others 
with having fought their election campaigns unfairly, from calling a 
decision of the Chamber ‘a jiarliamentary brutality', qualifying a 
law by the term ' hypocritical ’, or ‘ spoliatory ', from calling a member 
a ' coward ', from asserting of a vote of the Chamber that it is a ' vote 
for civil war', and the words ‘lie' or ‘bar', ‘traitor’, ‘assassin’, 

■ shameful ', ' fraud ', ‘ unblushing ', ' servile and so on, are pro- 
hibited. If is perfectly’ clear that the us<‘ of .Such terms must divert 
the attention of members from business to defence and revenge. 
Moreover, if the good faith of parliamentarv adversaries is not 
accepted, even though it is undeserved, the re.sult is direct repudia- 
tion of the democratic theory, for if you do not believe your opponent, 
IS not the only solution either surrender or a simple appeal to civil 
war 1 Consequently, rules of this kind must be strenuously^ upheld. 
They are to he found iii the procedure and the practice of the other 
piirliamenrs with which we arc concerned. The maintenance of order 
imposes, of course, a very .serious burden upon the presiding officer 
of the assemVily, and has in recent years provoked the criticism that 
he is not impartial, for the cunning member is able to wound and 
dodge before his dart is discovered. 

^ Cf. May, p. -20. and S.O. 18, Cf. Vogier. op. cit. ; G-O. 89-94; Pierre, 
para. 484 ff. ; ManiLol, Section U59 ff. On the Continent suspension of sessions is 
frequent, m Anglo-Saxon countries it hardly ever occurs. 

“ e.g. in Poland and Serbia ; while in the Southern States of U.S.A. racial pre- 
judice la so strong that it has excluded the negro race from discussion altogether. 
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As the inevitable time comes when the majority throws off its 
bonds, and enforces its social policy, ‘ unparliamentary ’ expressions 
become more common. What concerns members is not so much that 
they are uttered, but that they are often true. Yet the, truth may 
be thought, hut not he told ; for the whole of pari lawcntarism is an edifice 
of conventio)bs erected on a very fragile basis of eimlization. Tliis sub- 
ject is on a par with that of the ri<;ht of revolution which has been 
denied written foundation in the Constitution by most political 
.scienti.sts, lest men should fly to that as the first, and not the last, 
resort.^ 

PARLIAMENTARY CONTROL OVER THE EXECUTIVE 

We observed at the outset (hat parliamentary bodies were not 
pxclu.sively eiiffaged in legislation but that their functions were mixed. 
Historical evolution has dejiosited with them what we broadly call 
the ‘ control of the executive a control often I'cferrcd to in English 
political di.scussion as being i|uite as important as legislation and as 
making rarliament the ' grand inquest of the nation ’. Broadly, this 
nieun.s that rnrliarnent is to kee[) tin- Executive and (lie Civil Service 
within lines of policy which it support.^. Now before wo enter into 
u discii.ssioii of (he extent to which jiarliarnents do now control the 
Executive, the moaning of the word ' control ’ needs definition. Wc 
do not mean th.it [inrlianient.s have, or pretend to have, or ought to 
have, the power ol continuous intervention m administration and 
positive participation in tiie execution of the law. They do not, in 
fact, do more than act as the judge and the corrector of the (iabinet 
and its administrative assistants. We could show, further, that it is 
almo.st inipossililc to do more than this (take, as an example, their 
tinaricial jioviers !), and that where tlii'V coniine tliemsclvcs to this 
alone the result of joint work of Parliament and the Executive is 
better than where I’ailiaineiit attempts to interfere more po.sitively." 
We must, therefore, ob.siuve in what countries parliaments attempt 
to do more, than control, and consider the lessons of that experience. 
One other point. It is not always necessary for parliaments or any 
controlling body to intervene. Their more, presence is suflicient to 
establish a .standard of behaviour for MinLsters. Kant said that the 
value of the social-contract theory was not in its historical truth, but 
that it set a standard by which rulers and ruled might judge of govern- 
ments. Similarly with control over the Executive, i we must give, 
due credit to the influence of the simjile presence of Parliament, to 

^ e.g. Kant, Principles of Political Right (trana. by llaatio, 1801), p. 60 : ‘ For, 
such resistance would proceed according to a rule which if made universal would 
destroy all civil constitutionalism, and would annihilate the only state in which men 
can live in the actual possession of rights. . . , The prohibition of them {insurrec- 
tions) is therefore absolute.' 

* Cf. Mill, Representative Government, Chap. V. 
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the ‘ silent rhetoric of a look However, this is not all ; nor is it 
enough. 

Control of the Executive has the longest history in England and 
very great importance is attached to it, some holding that Parlia- 
ment’s chief duty is .still what it was before the enthusiasm for statute- 
making began after 18S2. Upon examination of the opportunities 
and machinery for control, we find that the Hou.sc is not very effective. 
Let us consider the occasions when the House may inquire into the 
conduct of administration. The first occasion is the debate on the 
Royal Address to Parliament, the equivalent of the Continental 
‘ ministerial dccLaration which occupies something like five or six 
days. Then there are a little over twenty days which are devoted 
to the discussion of the Estimates. Here, as we have pointed out, 
the discussion is not .so much on the economy of the Estimates but 
is rather a general discu.ssion upon the administration of the depart- 
ment demanding supplies. Further, upon going into committee for 
the purposes of financial legislation there are four more days for the 
discussion of general grievances in regard to administration.* And 
finally, we may count from two to three days a session, at the 
utmost, when the motion to adjourn the House upon a matter of 
public importance is accepted by the Speaker, “ and a subject of 
administration debated, or when the Government itself gives time for 
the discussion of some im[)ortant matter which is di.sturbiiig the 
public mind, often called ‘ Votes of Censure and a couple of days’ 
debate on the Easter and Whitsun adjournments. ^Utogether, then, 
we may reckon a little over thirty days in a whole year when the 
House concentrates upon the subject of administration. This is a 
large estimate, and is rarely ever exceeded. 

If we take into account the imormous amount of money spent on 
the public scrvicos, and the vastne.ss of the field of public adminis- 
tration, if we remember that that field comprises all home and foreign 
affairs, Dominion and Colonial relationships, we can see at once that 
the control over the Executive is necessarily very superficial. The 
most we can say is that since Ministers arc unwilling that their depart- 
ment shall bo the subject of censure they are likely to do everj’thing 
to remove and avoid flaws. The greater part of the time is indeed 
.spent upon getting information, not criticizing it, and we must remem- 
ber what our discussion of parliamentary procedure has demonstrated : 
that time is short, party organization strong, and discipline draconic. 
Little more can be done, therefore, than to frighten the Government, 
to urge it on, to threaten it with public exposure, and very weakly 
to press it to amend its ways, and to cause it to search its own mind. 

^ S.O. 17. On the question ‘That the Speaker do now leave the chair’ a ballot 
decides what shall be debated. 

“ S.O. 10. 
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Questions. This is, however, not the only opportunity for a 
research into the day-by-day administration. An opportunity perhaps 
more powerful, because it is more continuous and worrying, is the 
practice of parliamentary questions. This is one of the most charac- 
teristic institutions of British parhamentarism. For about an hour, 
from 3 p.m. to 3.45 p.m. every day, questions may be addressed by 
any member to Ministers. ^ Questions may be addressed to Mimsters 
only and other members definitely deputed by the Government to 
answer for Departments which have no generally responsible Ministers 
((>.g. the Ecclesiastical Commissioners). The nature of permissible 
questions i.s determined by Sfieakers’ Rulings, which, summarized, 
give this result ; that (a) they must be genuine questions to elicit 
information, (b) their subject-matter must involve the responsibility 
of the Minister. “ A clear day’s notice must be given of questions 
(which means tliat the answer is given two days later) and they are 
answered cither in writing or orally 

Now questions have Ix'come so important a part of the function 
of the House from the standpoint of the public, and so necessary to 
the local reputation and personal pride of the private member, that 
they have fast increased in recent years, and would grow beyond the 
capacity of the House to enlertain them were they not rigidly limited. 
Hence, no members are permitted more than three ‘ starred ’ (oral) 
questions on any one day. The oral answers may give rise at once 
to ‘ supplementary ’ questions, and though the answer to the original 
([uestion is prepared by the eivil servants (and sometimes ‘ supple- 
mentaries ’ are anticipated) so that the Minister will not be surprised, 
the ‘ supplementary ’ may very well reveal faults in either his own 
knowledge or his department's work. The Speaker strives to keep 
down ‘ supplementarics ’ to the point where they will not interfere 
with the answer to other members’ questions. Ministers, of course, 
are not anxious to provide members with answers which will damage 
the Government or themselves or embarrass tlieir own official assistants. 
Therefore, both the civil servants and the Minister not infrequently 
invent and return answers which blunt the edge of criticism but do 
not reveal the information required. The an.swers given glide lightly 
over palpable mismanagement, the members of the House are tickled 
by the substitution of wit for confession, and a roar of laughter often 
wrecks the question and rescues the (lep.artment. For right or wrong, 
the House goes on ; and stops only on another occasion when some- 
thing sufficiently scandalous to impress the ordinary member is 
revealed. The unreadier tlie Minister to answer, provided the un- 
readiness is masked, the less the House is likely to disturb him — it 

■ S.O. 9. ■' Cl. May, p. 238 ff. 

* Notices of such questions are starred ; written answers are given to the others, 
usually for those of a local and Icrh important kind, often requiring a statistical return. 
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seems unsporting to badger a man. With all these faults, the House 
is usually able to detect where something is wrong, and even when 
it is not, Ministers are apt to think that a questioner possesses a 
larger fund of knowledge than he in fact does. It must be remem- 
bered that the number of questions wTitten and oral amount (with- 
out supplementarics) to nearly 200 per day.* No lie can stand such 
(continuous and unexpectedly oblique cross-examination for long. 
Hence, the Minister is impelled to pa.ss on his distasteful and perilous 
ordeal to the permanent staff, for only if they are efficient will he 
continue to live undiscredited. 

There are many critics of Parliamc'nt’s control over the Executive. 
They argue tfiat the opportunities and the machinery of criticism an' 
far too few, and if wc have rogaid to the immense amount of W'ork 
which is now under the control of public administration, wc are forced 
to admit that tlie machmerv of control is indeed inadequate.^ The 
Government ('.scapes day after day because there is no time to jirobe 
the matters whieli give ground for susjiicion.** and because nu'mtw'rs 
are not sufficiently sure of their own information to offer an unyield- 
ing ehallenge. 

Law-making by the Executive Departments: Nor is that all. 
All Parliaments have been obliged to devolve lo the (h'pai’tments a 
large volume of secondary or departmental legislation which is made 
in the form of Rules anil Orders. The rea.son.s for this are various : 
first the enoTUious amount of legislalioii compared with the time av'ail- 
ahle for its (li.seu.s.sioii ; .secondly, the highly technical issues involved 
which Parliame.iit.s as at present organized cannot master and decide ; 
thirdly, the iK'ed for a certain administrative flexibility or discretion 
in the prompt handling of new .situations. In Great Britain in 1890, 
168 Rule.s and Ordi'rs were made ; m 1913. 1 14 ; in 1928, 800. Some of 

* Campion, op. cit , p. k*^'-**' iiiiuiIhth of oiaJ ipuhslions thus : 

Vcrtr iRtily Averagt' 

JM7 I 

18S() . . 13 

... - .... 109 

® Cf. lirixiri of tin Mfichtnfry if (iovennurut CotiimiUii , p. lo • ‘ It lias bot*!! sug- 
KosUrI that tho apjioiiUiuptit of a wnes of Standing Committees, oaodi t harged with 
the conaideration tif tlif at tivUics ol ila* Jh'jiartinmtB wliitli cover tfie mam divisions 
of the business of (J(n i‘iiiiiR’nt, would be conducive to tins end . . 

'■ It IS not for us to ntlenipt to foreeust the proeiso procedure under which interro- 
gations and reijuests for jiajiers emaunling from such Committees should be dealt 
with. liuL tlie particular aigumetit in favour tif some such vSj’slem to which we 
feel justiHed m drawing attention is that if f'arliament wen* furnished, through such 
Committees of its ineinbers, witii fuller knowitHlge of the work of J.iepartmeiitN, and 
of the objects which 31ini8ters hail in view, the officers of Departments would lie 
eiK'ouraged to la\ more stress upon eonatruetive work in adminusteriiig the services 
entrusted to lliem for the of the commuiuty than upon anticipating criticism 

which may, in jiresent connitions, often bo based upon imperfect knowledge of the 
facts or the principles at issue.' 

* h has been urged, for example, that a member should bo permitted to debate^ 
foi a fc\i ii)itniU“s, the answer given liy a Minister to an oral (jucstion. 
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these need not come before Parliament for scrutiny at all ; some need 
an affirmative resolution of Parliament ; others, again, are put 
before Parliament for challenge for a certain space of time ; some, 
according to their enacting statute, are, when made, to have force ‘ as 
though they are part of this Act’. It is a power wide in scope and 
fearful in compulsion, and it has raised weighty but, so far, fruitless 
criticism.' Hardly any member of Parliament knows this, is equipped 
to challenge such Rules and Orders, and the House, as a body, is even 
less equipped, and ready to review theni ; and unless any special 
interest, economic or otherwise, i.s spectacularly affected, there is no 
challenge. The Rules and Orders may then be made by the Depart- 
ments, sometimes after comjiulsory consultation of advisory repre- 
sentative bodies, pass through Parliamentaiy twilight, and only be 
.subjected to a real public scrutiny, when they cause expensive litigation, . 
because tliev are idlra vires. Even, then, their political reasonableness, 
as affecting public liberty and utility, is judged by no tribunal. The 
House of Lords has jiointed the way towards an improvement in the 
(iroi'edure resjiecting Rules and Orders. No motion for an affirmative 
resolution of the House in connexion with Orders may come before the 
House for discussion until it has been discu.ssed and reported upon by 
the ‘ Special Orders Committee '. to be appointoil annually. Petitions 
are entertained when the Order is ot a Private Bill nature ; where it is 
of a Public Bill nature, a sjieciul inquiry may be recommended on 
grounds of policy, jirniciple, or jirecedent. It is certain that the Rules 
and Orders are bound to increase with the evolution of the social 
[lolicies of our time : it us equally certain that the law-making body is 
ill-organ ized for their control, while the ordinary Courts of Law are 
irritated and often incapable ot proiierly iiieasnriiig administrative 
necessity and justilication by the standards they justly use in general. 

A similar phenoineiKin i.s witnessed on the Continent; indeed, it 
preceded the developnieiit in England, because there was always 
recognized a much wider poiver to make rules inherent in the Executive,; 
this power, however, is becoming less and le.ss recognized as existing 
apart from deliberately empowering statutes or constitutional clausp.s. 

In Germany the Cabinet i.s obliged by eoiisidcratioiis of time and 
technical difficulty to pass what are called ' Frame-work laws ' (Rrih- 
invugesetze), while obtaining for itself the jiower to fill out the. law by 
executory regulations. For examjile, the Coal Economy Law consisted 
of six paragraphs and the executory regulations of L3.‘5.“ Most of the 
Rules (Verordniuig or Yerjugung) (except those which concern the 

^ Cf. Hi'wart. 77 h A'ctc 1U29, o'^pecuilly Chap. V’i ; Alien, Bitrr^aurracy 

'I' I iHuiphatil (1133] ), esp. pp. 1-100 ; for a more inoderabo clirtcu-^^ion cf. Port, Adiinn w- 
t/aliit Law (19213); Carr, Dd<<jatcd L(iji6latiu>L (l‘J2l) , and Fauhe, Skilat>rij Rales 
((/id Orders (1927), Urhana, rilinois. 

^ Ct. Schlcgolbergcr, Huti'jmdifneranf/ (hr OrsHigebung (1928) ; and Dessauer, 
ihrjit, Richterliiiii and Mi/Kstcrml lutntkt itt ‘ (l'32>j, p. 91 fl. 
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regulation of the civil and armed services) must, by various statutes, 
be first placed before representative consultative bodies in the depart- 
ments before they are valid. ^ In some cases a Parliamentary Com- 
mission must assent to the order, in others there is the English counter- 
part of submission to Parliament for approval or challenge. The 
rules are challengeable before the ordinary courts or the special ‘ ad- 
ministrative ' courts for inconsistency with the statute (they must be 
irdra leges), and for their obedience to the processes of creation provided 
by the statute. In France there are two types of Rules (Reglements) : 
simple Rules and Rules of Public Administration {Reglements d’ adminis- 
tration publics). Their number has grown for reasons similar to those 
in other countries.'* Both are subject to actions for annulment before 
the Conseil d’Rtat in a direct attack upon them, or indirectly before the 
ordinary courts, when their validity is a question incidental to the 
answer of some case in which they are involved. The simple rules are 
based upon a general rule-making power of the President given in the 
Constitution (February 25th, 1875), article 3 ; ‘ The President assures 
and superintends the execution of the laws.’ This power is apt to be 
used tyrannically in war-time and times of social and financial crisis, 
with little remedy possible to the citizen, even if he does appeal to the 
court, against the emergency statutes which are carried out by Rules. 
Everywhere, such statutes with rule-making powers tend to be \ised 
as the only means of action available to governments faced with dis- 
tracted and incoherent parliaments. The Rules of Public adminis- 
tration are made by the President (i.e. the Cabinet) on the express 
basis of parliamentary grant. In this case the Conseil d'fitat must be 
consulted in the confection of the rules. For this purpose the Conseil 
adds to its ordinary membership ’ the highest Civil Servants in the 
various Departments. Only since 1907 are these Rules challengeable 
— before the Conseil d'Rtat.* 

One other thing. Whatever the efficacy of Parliament's control 
during the session, it has to be admitted that there is no control 
whatever between sessions, that is for upwards of three months in 
the year, and this is a point of importance to which attention should 
be paid. Finally, the House of Lords now acts as a critic of adminis- 
tration, and, although it has not the power or the weight of the House 
of Commons, yet it counts for something, and public opinion, at least 
on the Conservative side, points with pride to this function. 

* ^ IK 

The French tradition of parliamentary control of the Executive 
since the Revolution is stronger even than the English. Members 

^ Jacobi, in Handbuch des deulaclien Staatsrechts, II, 236 ff. ; Fleiner, Jnstitutionen 
des deutsrhen V erwaltungsrechta, p. 70 ff. 

“ Cf. Nezard, Elements du Droit Public (1931), p. 222 ; J^ze, Traiii de droit adminis- 
tratif (I, 378 ff.) ; Dugiiit, Traite, IV, (>66 ff. 

9 Cf. Chap. XXVI, infra. 


* Cf. J^ze, op. cit., pp. 379-84. 
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of the Chamber of Deputies and the Senate often argue and act as 
though they themselves were the Ministers and entitled positively to 
conduct the administration. The machinery of discussion of the 
Executive is fourfold. There are debates on ministerial declarations ; 
they come as often as a new ministry, and the need, two or three 
times a year, for explanation. Then there are questions, which 
occupy a subsidiary place in the French Parliament, but which have 
grown in importance since 1900. No more than two questions may 
be asked either at the beg innin g or end of two sittings per week ; 
but they are really a small debate ; the questioner has a quarter of 
an hour to develop his question — the Minister repUes, and then the 
questioner lias another five minutes. At least one half an hour is 
spent on each question. As a consequence of the small opportunity 
of oral questions, and the deputy’s desire to call public attention to 
himself, the written questions go into their thousands per session.^ 
Then there are interpellations, a form of control unknown in Anglo- 
Saxon countries but very important on the Continent, and a con- 
tinuous, strong and sometimes fussy control exercised through the 
parliamentary commissions. Let us consider the peculiar and prin- 
cipal methods of control of the la.st two — the interpellations and the 
commissions. 

Interpellations. The right of interpellation is not given by the 
Constitution, but it is deemed to be an immediate and fundamental 
implication of the principle of mini sterial responsibility, and from the 
Revolution of 1789 the tradition and practice of a particularly strict 
accountability of Ministers has developed and gives force to the 
principle. It is an important minority right, and a bludgeon wielded 
over the head of Ministers. The interpellation is a kind of question, 
long and rather querulous, of the nature of an English vote of no 
confidence, and its purpose is to put the Government to the trouble 
of explaining its objects and methods in the particular branch of its 
policy and administration which is attacked. Any deputy may 
address an interpellation to a Minister ; that is, any one deputy 
unsupported by seconders. Further, the permissible subject-matter 
is very wide, even including the appointment of a particular Minister. 
The interpellation comes on the programme at a date fixed by the 

1 Barthelemy reports about 21,000 written questions in the Parliament of 1919-24. 
Cf. Pierre, op. eit., paras 650 ff., and for ‘ supplementary questions especially SuppU'- 
ment, p. 939 ff. 

Keglements (1915), Art. 119 : Written questions concisely put are deposited with 
the President of the Ohambor. In the eight days which follow their deposit, they 
must be printed with the replies made by Ministers. Ministers have the right to 
declare in writing that public interest prohibits them from replying, or exceptionally, 
that they require time to gather the elements of the reply. 

Art. 120 : Oral questions can at the commencement or end of sessions bo addressed 
to the Miiiister after he has previously accepted them ; only the deputy who puts 
the question has the right of speaking after him and then brlchy. 

VOL. II. — 56 
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President of the Assembly and his ooadjutois for the fixture of the 
Order of the Day, but it is an imperative condition ‘ that the Chamber 
cannot fix the day of debate before hearing the views of the Govern- 
ment An interpellation may be refused an answer by a Minister 
even when the Chamber has granted it a hearing — but such a course 
is obviously dangerous if pursued often and against strong Group- 
feeling. No interpellation may be put off by the Chamber for more 
than one month where domestic poUcy is concerned ; but in foreign 
afiairs there is no hmit to relegation. “ In the hey-day of its power 
it is the Government which settles whether it will be interpellated 
and when ; in the days of its weakening it is obliged to accept inter- 
pellations which will hasten its downfall. 

Broadly, then, the Ministers are subject to attack from many 
directions ; and usually, save in foreign afiairs, are bound to reply 
within a reasonable time. It is to be expected, then, having regard 
to the nature of French deputies, that the Government would be 
severely harassed by interpellations. The expectation is, indeed, 
fulfilled, and to such an extent that the regular day for interpellations 
was in 1900 fixed on the Friday of each week. Interpellations, then, 
usually fall on Fridays — and their limitation is a serious infringement 
of the rights of the minority — though an unavoidable one — for many 
interpellations are never reached, being put ofi from week to week 
until no time remains for their discussion. Thus the power to put 
ofi discussion of an interpellation for one month is practically the 
destruction of that interpellation, for there is such a crowd of them 
that it will probably never be reached. Before the limitation the 
Moline Cabinet discussed 218 in a little over two years of ofihce. After 
the new rule began to operate an improvement took place, but not 
a great one. The legislature elected in May, 1902, had by October, 
1904:, put down 262 interpellations, of which 120 were discussed, and 
ninety-eight voted on. By July, 1909, the number of interpellations 
in the legislature of November, 1906, had reached 293, of which 189 
had been discussed in 128 sittings, and the President of the Chamber 
calculated that this equalled one-fourth of the whole of legislative 
time.® The total number of interpellations in 1924-8 was 842. Of 
these, 432 were not discussed at all. In the case of 231 interpella- 
tions only the date for the holding of a debate was discussed. 
Debate on them was either indefinitely postponed or (in extremely 


^ Pierre^ I and 3TI, para. 667. 

2 Consideration of this exception would seem to point that its cause is the belief 
that in the realm of international relations nations are exceedingly sensitive to the 
danger to them contained m the policies and plans of other nations, and, therefore, 
interpellators, perhaps without the restraint of the responsibility of office, might 
make exaggerated statements, or cause the divulgonce of plans, which when fully 
matured would be taken without umbrage, but at the moment would cause trouble. 

J J. Off., 13 July 1909. 
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few cases) it never took place even though a day was fixed. About 
thirty of these were actually withdrawn. Although the speeches 
in these discussions are supposed to be confined strictly to the 
question of fixing the date and the President often calls to order 
the interpellator who goes beyond the point, we find statements 
made by the latter and by the Government which are quite explanatory 
and sufficient to clear the issue, thus doing away with the necessity 
of holding a formal debate. 

Further, twenty-seven interpellations were actually discussed, but 
as no ‘ ordre du jour ’ was moved, the discussion was closed by the 
President. One hundred and fifty-two interpellations were discussed 
and led to the presentation and adoption of the ‘ ordre du jour ’. i 
It will be noticed from the last few sentences that the Deputies have 
tried to find another way of making themselves heard — by debating 
the date of the interpellation. This practice has been bmited by 
new rules ; only minister and interpellator may speak, the latter has 
only five minutes, he may raise the matter only at the end of the 
sitting. The interpellation is terminable in one of three ways — 
without any vote at all, when the incident is simply closed ; or by 
a vote upon the ‘ order of the day pure and simple ’ (ordre du jour 
pur et simple) or by the ‘ motived order of the day ’ (ordre du jour 
inotive). The first-mentioned is hardly more than a question. The 
second is a resolution expressing no opinion on the merits or demerits 
of the Government's case ; it is a reservation of opinion and the 
House proceeds casually to the next business. But a ministry may 
have learnt by the tone of debate, and from abstentions in the voting, 
that it Ls disliked, and may resign because it was damned with praise 
too faint. The ordre du jour motive is a definite vote of confidence 
in the Government or a definite withdrawal of confidence. Thus ; 
‘ The Cliamber, considering the assurances of the Government, is of 
the opinion that the consequences to the mining industry have (or 
have not) been and will continue to be (or not) disastrous, passes to 
the Order of the Day,’ The negative is virtually an overthrow of 
the Cabinet. 

Now it is possible for interpellations to be joined, and frequently 
they are, with the result that the diverse passions of the Chamber 
are joined and focussed, culminating in a vote of censure on the 
Government. This is a common way of defeating a Government and 


about three-fifths of ministries have thus fallen. 

' Summary (1924-8) : 

IntcrpeUations 

No Discussion ......... 432 

Discussion for fixing day of debate ...... 231 

Discussion, but not resulting in * ordre du Jour ' . .27 

Discussion leading to presentation and adoption of ‘ ordre du jour 152 


842 
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What, then, is the significance of the interpellation as a means 
of control of the Executive ? First, we must remember that it is 
not only the nature of the interpellation which destroys ministries, 
but the nature of the party system and the deputies’ peculiar tem- 
perament and views of parliamentary rights. These are the root- 
causes of the fall of ministries, and these; have produced the most 
appropriate implement, namel)', the interpellation. Secondly, is the 
interpellation a good means of administrative control ? It is certainly 
a frequent and sharp means, which causes Ministers constant anxiety 
for the quality and direction of their policy and departments. Even 
where the interpellation is withdrawn and never debated it is a threat, 
and we have seen that many are taken to an issue. But it cannot 
be good for Ministers to be in hourly peril of fall, for this prevents 
them from attending with independent mind to the solid and long- 
period merits of policy, shakes their confidence, and puts a premium 
upon window-dressing. There are some things which the deputy or 
the ordinary member of parliament cannot appreciate until he him- 
self is in command of the actual admiiustration of a department. To 
question is often enough, with the ultimate reserve (not the immediate 
throat) of a right of destruction if the question is not properly answered. 
Interpellations, however, have been developed rather destructively. 
They too often unite factions info a temporary and sudden opposition 
only for the purposes of killing a Ministry, and the main intention 
is not firmly to direct a Government which is to continue in ofiice, 
but mend its ways. The system is too harassing when W'e consider 
the vast amount which a Minister must do if he wishes to control 
his department with any firmness and completeness. Usually, how- 
ever, and the figures given bear this out, the Deputies arc content with 
areally tumultuous oratorical jubilee; they do not mean anytlung by 
it, and tin; Minister is able to get his Order of the Day voted after a 
general political address which concerns itself not very much with 
the. details supposedly under cross-examination. 

The Commissions. A steady and not entirely wholesome 
pressure is maintained by the Commissioris, whose organization and 
legislative work we have already examined. It is quite clear that 
Commissions with such important legislative power come to have 
regular and frequent coimexion with the Departments, and the 
Ministers and Departments are obliged to submit to them lest the 
members of the Commission engineer the rejection of Government 
legislation or financial proposals or provoke an interpellation. Hence 
in session at the Palais Bourbon or at the Ministries they demand 
information, make criticisms, suggest corrections, and are the recog- 
nized leaders of arrangements for debates on the policy of the Depart- 
ment whose work they claim to supervise. We have already said 
that former Ministers are often Chairmen of Commissions, and these 
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are particularly inclined and able to attempt the day-by-day control 
of administration. Indeed, without grant of power in the Constitu- 
tion, or in the Rules of Procedure, the Commissions have come to 
claim a title to partnership with the Government. Ministers, of 
course, complain of interference, but the Commissioners contend for 
their power successfully. Poincar4, who before he became President 
of the Republic was Chairman of the Budget Commission, and enjoyed 
the administrative power which this position gave him, saw things 
with other eyes when he became Prime Minister after the War. 

‘ Naturally this collaboration (during the War) which w^ls not always without 
its disadvantages, gave fresh tendencies to the Commissions. They came to 
look upon themselves, more and more, as sharing the executive power. They 
examined Ministers on the sraalloat detail of their administration. They con- 
tinually abused the right of interpellafion, e.sscntinl safeguard though it may 
be of Parliamentary Government. They summoned Ministers before their Bar, 
like veritable criminals, and they departed further and further from their proper 
legislative functions. Since the War the situation has grown worse. . . . 
Eaeli of these Commissions calls Ministers before it, catechizes, and challenges 
thorn. Thus, harried on all sides, how can the Government find time to govern V 
As it IS, frequent ministerial crises give ephemeral Ministers no time to assume 
authority as heads of departments. How much more difficult must their task 
become when they are compelled every day to waste their intellectual strength 
on so many Parliamentary units ? ’ ' 

The truth is tiiut the Gominis.sioti.s have disrovcred, by accident, 
an outlet for the repressed .ambition of tlie ordinary member of Parlia- 
ment, and have proceodtul tind will proceed to the point where some- 
thing forcibly stop.s them. They can hardly be blamed for desiring 
not to be merely voting-catth*. Their jiractictts, however, wdiile they 
have the c/foct of controlling .adrniiii.stration, go too far, for they arc 
not as continuously interc.stcd, so closely concerned or as respon.sible 
as the Minister, yet he is liable to constant intcrforenco and criticism 
of a dangerous nature. The Clommission.s have of late secured juris- 
diction over ‘motived’ intorpellations which do not get to a vote 
when they arc preceded bv ‘ pure and simple interpellations ’. They 
report upon such ‘ motived ' orders if the Chamber wishes. Oil the 
whole, French control of the Executive is too interfering at some points, 
and non-existent at other.s. It is destructive rather than corrective. 
But a proper fusion of the methods of the House of Commons and 
of the Chamber of Deputies offers a feasible way of improvement. 

* H. * * I): 41 iH 

Germany follows the same general mode of Parliamentary control 
of the Executive as France. Questions,* however, " small questions ’ 
as they are called, must be endorsed by fifteen members, and are 
answerable either in writing or orally during one hour of one sitting 
per week Interpellations need the endorsement of thirty members, 

^ Article cited. Empire fievieu’, pp. 308, 300. ^ G.O., Arts. 60, 61, 62. 
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and must be concisely and clearly drafted. Ministers set the date 
of discussion, and if they refuse to answer altogether, or for more 
than a fortnight, then the Reichstag can put the interpellation on 
the Order of the Day. The interpellator is permitted an explanation 
of his question, and thereupon the Minister replies. But only if fifty 
members request a debate, does one follow. Further, if a resolution 
is to follow upon the debate at least thirty members must support 
it, and as many members can demand that the resolution be examined 
by a Committee before a vote is taken. If the interpellations are 
so many as to endanger the due completion of business, the Reichstag 
can limit the interpellations to special days. It will be seen that the 
German system sets certain limitations upon the minorities which 
can hold up Ministers. The limitations do not appear to be too severe. 
Virtually, the Rules say that only in matters which are important 
enough to find thirty who object can the Reichstag be troubled with 
their discussion, and this seems to me to be more reasonable than 
the French practice, which though ideally splendid and democratic 
down to the meanest of individual members of the Chambers, makes 
democracy a farce by stopping publicly beneficial government for the 
benefit of the ambitions and vanity of deputies. 

Committees for Foreign Affairs and Recess. The Reichstag 
Committees are also continuously in toiich with administration, but 
by no means so fussily as the French Commissions. There are two 
Committees mentioned in the Constitution whose theoretical interest 
is very great, and the experience of which is worth a little attention.' 
We observed that however efficient parliamentary control is, there 
is still a portion of every year when there is no control at all. For 
this all Ministers thank God. The makers of the German Constitution 
sought to overcome the cause by providing that a Standing Supervisory 
Committee (‘ to safeguard the rights of Parliament’) should function 
during recesses. Its number was fixed at fifteen, and later (1925) 
at twenty-one, and later still, twenty-eight ; it is composed of members 
of the various parties. It has not sat continuously, but occasionally, 
in the recess, and has confined itself to the discussion of the. most 
seriou,s events of the day : c.g., state of emergency in Bavaria, increases 
of salaries in the Civil Service, execution of the law relating to the 
Defence of the Republic, financial guarantees to certain business 
undertakings, application of the budget surplus to the aid of 
agriculture injured by storms, various statutory orders of impor- 
tance. This seems to me to be an important institution, especially 
as it does not worry the Government continuously. It is enough if 
the Government is aware that a representative of Parliament is existent 
to raise any questions where deficiency or critical innovation is 
concerned. 


^ Arts. 34 and 35. 
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The second Committee which finds mention in the Constitution 
is the Permanent Foreign Afiairs Committee. Its institution is the 
direct result of German democratic dissatisfaction with the secret 
conduct of foreign relations, and the widespread belief, that if only 
the people are consulted, war will not lightly be undertaken or pro- 
duced by unwise alliances and engagements. This view is extensively 
held, though it is very doubtful whether improvement is possible in 
the present stage of human greed and popular morality and wisdom. 
However, one thing is certain, that publicity of diplomatic negotia- 
tions is the first stage in preparing the mind to face the issues and 
so, perhaps, to change the present condition of international and 
domestic pohtical morahty ; and to this end the ratification of treaties 
by Parliament and the supervision of foreign relations by a Committee 
of Parliament are necessary steps. America, as we have already 
shown, has both these institutions ; France has both these institu- 
tions, but still permits secret alliances ; in England, the making of 
treaties is still considered to be a part of the royal prerogative by the 
Conservative Party, not needing ratification by Parliament, though 
this may be permitted, as ot grace, to discuss treaties, white the 
Labour Party submits treaties and presumably would abide by 
a Parliamentary vote — yet no Foreign Affairs Committee exists 
although many people have demanded it. In Germany a Standing 
Committee for Foreign Affairs, now consisting of twenty-eight mem- 
bers, exists. Its sessions are, like those in France and the U.S.A., 
not open to any one cdse except members of the Committee. It sits 
very often and hears Ministers on current negotiations, or events 
wliich affect or are Ukely to affect the Heich.*^ This means that 
at least twenty-eight members and their substitutes and parha- 
mentary friends are in touch with the march of events, and are 
able to raise an alarm when necessary, and further, that Ministers 
realize that there is a watchful committee, including members of 
the minority, which requires a good reason for each stage in 
policy. It has been pointed out ^ that the Committee is often 
faced with an accomplished fact because the Government negotiators 
have to make binding engagements. In spite of this the mere presence 
of the Committee and the need to answer its questions must work 
in the direction of controlling the mind and activity of the Minister. 
The Committee continues between Parliaments, as well as between 
sessions. 

* * ♦ * >|( 

In the U.S.A. there is almost no parliamentary control of the 
Executive. The very basis of the Constitution is that each branch 
of government shall go its separate way, and the Executive finds no 
place on the floor of the House or the Senate. Yet we have seen 
^ Poetsch-Heffter, Jdhrbuch, XIII, 80. ® Froytag-Loringhoven, op. oit. 
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that some attempts have been made to make the twain meet — in the 
Committee stage of bills, and in the relationship between the Con- 
gressional leaders and the President and his Cabinet. Yet these are 
not enough to satisfy Congress, and it has proceeded to control by 
voting the Estimates in very great detail, by passing many Acts regu- 
lating the departments and their functions in very great detail, by 
discussing and voting detailed resolutions^ recommending certain lines 
of policy, and finally by conducting investigations. 

The only inquisitorial method of supervising the Executive lies 
in Congrc.s.sional Investigations, the method which, broadly, has been 
considered by all Parliaments as the very heart of their powers of 
control, but which, in countries other than America, form only a part 
of their apparatus of control.^ Congressional investigations appear to 
have no constitutional basis excepting as an implication of the legislative 
power of the Congre.ss, for the attempt to legislate or to grant and 
control the exj)ej)diture of money without first finding the facts is 
unreasonable.^ Such a difficulty does not arise in the British political 
system, for Parliament is not a body granted limited powers by a 
written constitution. Whatever the constitutional power of Congress, 
it has certainly cast its net of investigation very wide and deep,* 
and in some cases, like that of Teapot Dome, has unmasked real 
villainy. Yet the procedure is occasional, not continuous, cumbrous 
and very slow. It may be put off by party pressure when it is most 
desirable, and it cannot be used for manageable, everyday control. 
When it docs come the actual hearings develop almost into a prose- 
cuting criminal inquiry,® or as Walter Lippmann has said, into a ‘ wild 
and feveri.sh man-hunt in which Congressmen do not stop at canni- 
balism ’ ; and, after report, there is no guarantee of improvement : for 
Legislature and Executive, being separate, tend to become hostile, 
and refuse to take each other in good faith, so that on the one side it is 
right to he, escape investigation, impute personal motives and ignore 
recommendations, while on the other it is permissible to be spiteful 
and maliciously inquisitorial to no public and practical end. 

9): 9|e 4: * * 

' Thus is very largely wliy so many resolutions are passed by Congress : it ih 
the American manner of guiding the Executive which has no organic connexion with 
Congress. 

* Cf. German Constitution, Article 34; The Keichstag has the right, and on the 
motion of one-fifth of its members the duty, to establish Committees of Investigation. 
Cf. Poetech-Hefftor, Handkommentar, p. 179. 

* Cf. Harvard Law Review (1924), Vol. 38, p, 234 ; cf. especially the opinions 
in McOrain v. Daugherty, 273 U.S. 135 ; Galloway, I'he Investigative Function of 
Congress, Am. Pol. tSc. Review, Sept., 1927 ; and a comprehensive study by Dimmock, 
Congressional Investigating Committees (J. Hopkins XJniv. Studios, 1929). 

* Cf. Cong. Record, 65th Cong. (16 April 1924), p. 6363 ; Dimmock, op. cit. (57), 
calculates 330 investigating committees sinc^ 1792 ; Galloway, op. cit., 286. 

® As. for example, the Democratic Inquiry into Blaine’s dealings in Little Rock 
Stock in 1876. Cf. Thomas, Return of the Democratic Party to Power, cited above. 
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The Effectiveness of Administrative Control. How effective 
are these methods of control ? On the whole, I think it must be said 
that control is of small importance, if our standard is that which is 
to-day necessary and possible. (The present situation compared with 
the monarchical eighteenth and nineteenth centuries is, of course, 
remarkably effective.) Why is this ? Generally, all countries suffer 
from the small amoimt of time available compared with the vast 
apparatus which comes under supervision. They suffer, too, from the 
lamentable ignorance of private members. It is a crass and devastating 
ignorance, a terrible ignorance, an ignorance incredible until one comes 
up against it personally. How can these men and women possibly 
know enough to control the equivalent of a nation-wide industrial or 
commercial undertaking without a continuous professional study of 
the issues involved ? Modern States suffer, without any doubt, from 
the members’ lack of interest in the details of administration except- 
ing when a detail happens to concern the interests of their own con- 
stituency ; the whole democratic process as we now know it is based 
upon the sensational, and only a very few members are pedantic or 
consciention.s enough to give themselves, without electoral reward, 
to unseen toil among routine and detads. The whole process is so 
casual and amatcuir and liappy-go-lucky. In France the interpellation 
is far too frequent and dangerous to the life of the Government to be 
considered a good method of control. It harasses and annoys, and 
further, it is used as much to embarrass the Government for general 
political and personal reasons as objectively to cause an improvement 
m the concrete details of administration. In the United States the 
Legislature and the Executive are too far out of touch with each other 
for the Legislature to be of much use in controlling the Executive, and 
the constitutional organization of hostility has only too well succeeded. 
If wc consider, then, the deficiencies of parliamentary control over the 
executive in the modern state, we come upon the rules which should 
guide a better arrangement. A continuous touch must be maintained 
between the two, interest in the work of the executive must be stimu- 
lated, sufficient time must be somehow made available for members, 
and, if they cannot acquire a comprehensive knowledge, they must be 
enabled to obtain at least a sufficient knowledge of one or two specific 
branches of administration. They must deny themselves the pleasure 
of undue participation and leave that to the clearly responsible and 
removable Minister aided by his scientists in the departments. This, 
I think, leads to the creation of committees of the parliamentary 
assemblies for the special purpose of contact with the executive. We 
will return presently to this suggestion, when we have considered 
the problems of parliamentary congestion and devolution. 



CHAPTER XX 

PARLIAMENTARY DIFFICULTIES, AND REFORM 
CONGESTION AND DEVOLUTION 

T HERE is no doubt that the present arrangements in Parlia- 
ment both for legislative and administrative control are 
sadly antiquated. In this respect the British Parliament 
is worse off than other parliaments, though these, too, suffer from the 
prevailing disease. For either they get most of their work done by 
committees, in which case the full assembly is less congested, or, added to 
this, sometimes they are federal parliaments which have not such a 
wide range of work to accomplish. The problem, therefore, of reliev- 
ing parliament is one which more particularly concerns Britain than 
any other country and this problem is worth a short discussion. 
Before we enter upon this discussion let us remember what our analysis 
has so far revealed, namely, that parliaments of to-day play a much 
smaller part m the government of the modern state than was antici- 
pated by the originators of democratic theory, and compared with 
their status and power even fifty years ago. They are less the creators 
of policy than its registrars. They have become the ultimate court 
of appeal in matters of legislation and administration rather tluan 
the regular and original thought-organization : the keepers of the 
sealing-wax. Instead of making policy, they only either acclaim or 
question the work of a score of leaders. This is so because, on the one 
hand, the sheer quantity of the work to be accomplished is over- 
whelming, and, on the other hand, the expertness now required for 
the purposes of government is hardly to be foimd in proper quantities 
or proportions in parliaments based upon territorial constituencies 
and chosen by the processes we have described. To deal with the 
problem of quantity, the remedy of devolution has been suggested ; 
to deal with the problem of expertness, the creation of parliaments 
based upon vocational membership has been urged, and in some 
countries adopted. Let us examine the theory and practice of these 
remedies and sec how far they are feasible and useful. 

Devolution. Devolution is the remedy devised to relieve Parlia- 
ment and the Cabinet of their surplus of legislative and supervisory 
burdens. There is no doubt about the congestion of these bodies 
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and of the accessory evils which follow, nor that the direction and 
character of modern tendencies are certain to cause an even greater 
congestion. We have already seen that Parliament has been forced 
almost into the position of a merely automatic registrar of the actions 
of the Civil Service, that the private member is too overburdened to 
be able to surmount his difficulties, that debate must be stifled if 
the minimum of nece.S3ary business is to be concluded, that officialdom 
is uncontrolled and millions of pounds voted without any parlia- 
mentary examination whatever, that ministers are not put sufficiently 
upon their defence to cause them to re-examine their own actions 
with an anxious vigilance. Since 1880, Cabinets have been far too 
numerous and busy to act with dehberation and wisdom, and in more 
recent years the burdens of the separate Departments and of the 
business which necessarily demands collective counsel have so accumu- 
lated as to make such counsel a farce.^ In spite of the measures 
taken to re-equip the House by closure and the development of the 
Committees, the main evils persist, and have, indeed, been aggravated : 
laws of first-class importance must continually be deferred, and the 
Hou.se still operates under conditious of paralysing pressure. 

The problem of devolution was first raised, in a serious degree, 
towards the end of Ciladstone's career, and to him it implied the 
transfer of certain powers from the full House to Committees, and 
a beginuing was thou made with the Committee system. Further, 
about the time of the County Councils Act of 1888, which created the 
Administrative Coimties and the County Borough Councils, it was 
argued, and that Act provided,^ for the transfer of suitable central 
functions to these bodies. Nothing, however, was done. Meanwhile, 
the Irish demand lor Home Rule, raised a new issue altogether : that 
of transferring substantial functions to the ‘ national ’ areas of Ireland, 
Scotland, Wales and England, and the Irish artfully attempted to 
win support for their own cause by playing upon the separatist feelings 
of Welsh and Scottish members. 

Since that time theory has developed in three directions : (1) 
national devolution or ‘ Home Rule all Round ’, (2) Regionalism, 
and (3) Procedure Reform. 

The national solution, which culminated in the Report of the 


* Compare the ditTiculties regarding the Govemment'B treatment of unemploy- 
ment and the almoat complete neglect of this subject in the early months of the 
Ijabour Government of 1929 by tho Prime Minister, who was preoccupied with the 
London Naval Conference. 

* Cf. Redlich and Hirst, Local Government in Englrfndt I, 197, 198. 

Bitohio (Ih-esident of the Local Government Board) moving for leave to introduce 
the Bill said : ‘ I believe , . . there is a real and substantial demand for a system 
of decentralization by which many of tho duties now performed by Central Depart- 
ments, and in some oases by Parliament, might be enlru.stod to County authorities, 
if they wore constituted in a manner which ^lould adequately represent the public ’ 
{19 March 1888, Hansard, Vol. CCCXXlll, col. 1642), 
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Conference on Devolution,^ is that certain services of non-Imperial 
width shall be given over completely to governments in the national 
areas. Scottish propaganda contemplates complete Home Rule,* 
The Report of the Conference recommends the devolution of (i) 
Regulation of Internal and Commercial Undertakings, Professions and 
Societies ; (ii) Order and Good Government ; (iii) Ecclesiastical 
Matters ; (iv) Agriculture and Laud ; (v) Judiciary and Minor Legal 
Matters ; (vi) Education ; (vii) Local Government and Municipal 
Undertakings ; (viii) Pid)lic Health Matters, 

(1) Difficulties. These difficulties, however, arise : 

(а) The more important of the services lilm labour legislation, 
public health, education, power development and tra!\sport, arc incap- 
able of administrative bisection or trisection without great loss, since 
their nature demands uniform regulation over the widest possible 
area ; and Great Britain is already a very small and close-lcnit unit. 

(б) Some of the services cannot bo separated from continuous 
co-ordination with tlio Imperial Departments of Foreign Affairs, 
Trade and Customs, without international and domestic difficultie.s. 
For example, international trade and labour conventions must be 
accepted by the whole area, yet under devolution, especially ‘ national ' 
devolution, uniform acceptance and application by the areas is un- 
certain, and its command may cause acute controversy. There would 
be less difficulty where the iiafioiial Parliiuncuts were group.s of 
members appointed from the Imperial ParJianJcnt, ajid great diffieiilty 
or the presumption of difficulty, it the Parlianient:S were separately 
elected and happened, one or all, to be of different political party 
from tbc Imperial Parliament. Problems of enforeement would be 
difficult, in the case of a ‘ national ’ area, for a different psychology 
would then prevail than docs now prcv'ail when the Ministry of Health 
threatens a local authority with mandamus, or to act in default, and 
even now these threats are rarely msed and ('.ven more rarely executed.^ 

(c) The financial difficulty is of fundamental importance. If the 
‘ national ’ revenues are wholly or partly x>rovided by the Centro, 
the Subordinate Parliaments cannot avoid the interference and .super- 
intendence of the Imperial Parliament, and this will mean friction 
between them, and expenditure of the Imperial Parliament’s time in 
review of the conditions of the administration of the grants. That is the 
lesson of the grant-in-aid system in every country. If the ‘ national ’ 
Parliaments are told to find their own revenues one question arise.s 
which is difficult, and another which is impossible, to solve : what 

' Cf. Conference m Devolution, licpart, 1920, Cmd. 692, for detailed list of services. 

- Cf. Home Hale for Scotland, pamphlet of the Snottinh Homo Rule Association, 
Hope Street, Glasgow^. 

* Cf. Royal Commission on Local Government, 1923, Minutes, Hart I, para. 139, 
and 2nd Report, 1928, Cnid. 3213, p. 03. 
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new taxes can be invented of snfScient amount ? If, on account 
of its superior equity, an income tax is raised, would Scotland and 
Wales be able to find the amounts necessary for their own services ? 
It is exceedingly probable that this second question would be answered 
in the negative, for there is little doubt that the brunt of financial 
burden is borne by England. But financial burdens of this kind are 
borne, so the experience of federal states teaches us, only when there 
is an undisturbed sense of national community in the state : destroy 
the national fechng, and there at once appears to be no reason what- 
ever why one part should submit to taxation for the benefit of another 
part.^ And, indeed, ‘national’ devolution would very probably have 
this effect in the long run. 

(dj No distribution of powers can be sufficiently detailed to satisfy 
the claimants, or avoid varieties of interpretation ; nor, more im- 
portantly, can it foreclose social development which will raise questions 
of the location of authority. A court of appeal to decide constitution- 
ahty is inevitable. Now this difficulty may be over-emphasized, for 
experience of judicial review of constitutionahty in the U.8.A. is apt 
to be the one criterion in this respect. But the difficulty in the 
U.S. A. arises not principally from the Supreme Courtis power to decide 
whether a function belongs either to the State or the Union, but 
whether it belongs to either of them at all. In other words, its most 
challenged and onerous power refers to the hmitations upon any 
government whats(jevcr iinj)osed by the Bill of Rights. Yet we must 
admit that a difficulty still remains, w'hich may and often does arouse 
ill-feeling between States and Union ; for such a situation arises 
under the Australian and Canadian Constitutions.^ Nor is the 
function one which increases respect for the ordinary judicial work 
of the Courts. 

(e) A power granted for one purpose may come to be interpreted 
and used for something entirely different. For example, health 
powers like quarantine may come to be used as an embargo on imports, 
exports, or the migration of workers ; and a power to tax may be 
used by either Imperial or National governnients to destroy each 
other’s schemes and instrunicntahties. 

These arc serious problems to face, and we have already seen 
how difficult is the functioning of a Federal system. Moreover, Federal 
experience teaches this, that the nature of services in the modern 
state presses inexorably and successfully towards centralization, and 
this in countries of an area from five to thirty times the size of 
Great Britain. Only if the sickness of Parliament cannot be other- 
wise abated are we justified in contemplating steps loading us towards 
such problems ; and it would seem better to patch up the patient 

^ A ctiHo 111 point IS the position of Prussia in tho (Jormftn JlopubJic. Of. supra. 
Chape. rX and X. * Cf. footnote to page 2:29 supra. 
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and move lamely than to put him into such a “Collection of splints 
that he could hardly move at all. So that the question is this ; are 
Parhament and the Cabinet so irremediably congested that these 
difhculties can be accepted ? It is a quantitative problem, one of a 
balance between difficulties and advantages ; and the most trying 
fact of aU is that we have no way of measuring exactly enough the 
elements involved. 

The conference on devolution presented two schemes : the Speaker’s 
and that of Mr. Murray Macdonald, a pioneer and devotee of devolu- 
tion. The latter was one of complete devolution, establishing legis- 
latures subordinate to, but separate from, the Parhament of the 
United Kingdom, for England, Scotland and Wales respectively, and 
elected independently of the United Kingdom. The Speaker’s scheme 
sought to avoid separate elections for the subordinate bodies. It 
recommended for England and Scotland and Wales Grand Councils, 
consisting of a Council of Peers and a Council of Commons, the latter 
to be composed of all the members returned to the House of Commons 
to sit for the constituencies in that area. It may be criticized for its 
complexity because it charges the same people who are elected as 
representatives to Parhament with control and management both of 
their local Grand Council and Central Government interests. The 
effect on the electorate could hardly be helpful. 

(2) Regionalism is nothing other than devolution to locally- 
elected bodies in large, non-national areas, coincident with certain 
districts on which industrial, commercial, agricultural, transport and 
social factors impress a unity of interests. ^ Here it is enough to say 
that its merit is its recognition that nationahty is not necessarily a 
principle of legislative and administrative efficiency in the territorial 
distribution of services; and that considered as a coniribution to 
parliamentary difficulties, it is too small to be anything but a minor 
incident in a greater reform, for the sei-vices whicli could be regionalized 
would save practically no time, while those which would save time 
could not possibly be regionahzed owing to the,' paramount necessity 
of national uniformity. ^ 

(3) Procedure Reforms. Procedure Reforms cun do little to 

rebeve the Cabinet, bnt much to relieve Parhament. The principles 
of good legislative procedure seem to me to he these : (a) reference 
of the principles to the people, as a body, and to the sectional interests 
immediately concerned ; (b) careful discTission of the details by 

authoritative institutions in order to give law the benefit of expertness 

^ See e.g. Fawcett, The Provinces of England ; Jre.<ithicux, U^voluticm Regionaliste 
(1918) ; Charles- Brim, Le RtgiOTtalisme (1911) ; Brecht and Kutzer, Ncuordnung der 
Dwentralisatiou im Deutschen Reich (1928). 

The subject is to be dealt with at some length in a forthcoming book on Enghah 
Local Oovemment. 

2 Cf. Economica, 1925 ; a ‘ Note on Parliamentary Time 
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and the stamp of authority ; (c) publicity of discussions ; (A) the 
greatest measure of agreement between the Government and the 
Opposition as to the distribution of time and in regard to amendments, 
since the complaint of party tyranny should be reduced as far as pos- 
sible ; (e) the member must be interested in government by significant 
work and liberty to speak, educated by close contact with ofiicials 
and Ministers, and not injured in health by late hours and over- 
long sessions. This system implies first and indispensably the abolition 
of the idea that discussion and resolution in the whole House is necessary 
to everything contentious. Unless this principle, which does not exist 
on the Continent or in America, is removed from the very centre of 
English parliamentary institutions, there is no remedy for the sickness 
of ParUament save in the tangle of Devolution. The electoral process 
and the parties abeady settle the main lines of legislation, and roughly 
the question of priority, and with time they will become better 
organized than now. The instruments of publicity and discussion 
have effectively made the British Constitution plebiscitary. Inter- 
ests are consulted ; the tendency is towards more systematically 
organizing their consultation : that is not a difficult problem, and 
may be solved along the lines of group representation on Depart- 
mental Advisory Councils and on Commissions of Inquiry, or/and 
through a Central Advisory Council, to which suggestion we revert 
presently. 

What is there left for Parliament to do ? Not to make the law — 
the elections have already determined that ; but to examine and 
revise it for the removal of injustices unnecessary to the nature of the 
law. Yet, if we consider the spirit of the Three Readings and the 
theoretical limitation of the Standing Committees to non- contentious 
business, we cannot deny that there is much in them reminiscent of 
the opposition, not of one group of members to another, but of the 
Whole House against a despotic monarchy. It is the procedure of 
the People against the Crown, not of a Parliament proceeding from 
the people. The principle of a bill is no longer determined in the 
House but in the Country : in the House it is only discussed, not 
decided ; and even discussion has been reduced by the pressure of the 
majority from outside the walls of Parliament. Is it not time to accept 
the situation that neither the Opposition nor the Government can be 
budged from their position, excepting on small points ? — that there 
is considerable absenteeism, that members vote without having heard 
the arguments, that Parliament is compelled to drag on down into 
August and meet again in Autumn so that members are prevented 
from doing the only things which to-day can give them power and 
efficacy ; visiting their constituencies and studying the documentary 
and human sources of government ? The proper place for Parlia- 
ment’s work is in Committee ; and there the real work of discussion 
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should take place. The general discussion of one half-hour each for 
Ministers and Opposition should serve to introduce the BiU to the 
Country, and then the work of the Second Reading and Committee 
stage and Report stage should be lumped together in Committee. The 
Committee stage should be open to the public, and should be as 
fully reported as the Parliamentary Debates are at present. The 
draft and the reports should be before the House for at least three 
days before the Main Debate comes on. This Main Debate would 
be closured by an all-party Allocation of Time Committee of the 
House, in which the Government, of course, has the last word. The 
Bill would then return to Committee for style and consistency, when 
expert draftsmen would be present. The saving of time results 
from the transfer of the burden to eight or ten Committees which can 
work simultaneously ; and publicity is still amply provided for in 
the. reports of Committee proceedings and the Main Debate. I should 
estimate that such an arrangement would save about one-balf the 
time of the House, permitting cither a doubling of its legislative 
output or the use of its time for other things ; increasing the days spent 
upon supply, adding another thirty or forty to tlio oral questions, and 
allowing more time for discussion of administration and emergencies. 
The Committee stage would follow very much tiie general procedure 
in the French and German Committees, with sp(‘cial reference to 
hearings of the authoritative public groups, and Commissioners 
appointed by Ministers. 

Towards a Professional Politician. What are the difficulties in 
such a scheme ? The chief, if we followpresent e.xjjerience, is absenteeism 
of members, and the overloading of Ministers.; both are diseases of 
all modern governments. Absenteeism is partly caused at present 
because members are useless in the full House, there is too little real 
decision to be taken at Committees, they are interested mainly in the fun 
and excitement of getting elected and enjo}dng the prestige of member- 
ship, or they have professions or businesses to attend. It seems to me 
that the House lias the right, as a public authority, to command 
regular attendance save for reasons of illness or sudden contingencies. 
To demand this, however, is to arouse the criticism that this would 
necessarily exclude from the House men whose minds are valuable 
and fresh, but professionally occupied,* and to vest the privilege of 
government in professional politicians who do nothing else but govern. 
This is a valid and important criticism : but how does the House work 
at present ? The most constant cry is that it is gagged : that it does 
nothing except register the work of the Cabinet and the Civil Service. 
There is no good without a sacrifice to obtain it, and the alternative 

^ In fact the sessions are arranged at a Jato hour for the benefit of professional 
men, mainly lawyers who complete the bulk of their work in the morning hours. 
So also in lYance. 
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to a ParUament of amateurs who complain that they have nothing 
to do, is a Parliament of full-time, or nearly full-time, members, who, 
because they are full-timers, can stand the brunt of the necessary work. 
Why everything else in society should be rationalised by reference 
to the utilities of the modern world, and the House of Commons left 
in a condition which is deplored by its disappointed and disgusted 
members and constituents, and which is a proven impediment to 
the generally accepted objects of civiUzation, is a mystery which can 
only be answered by the reflection that average men rarely build a 
new machine unless disaster immediately impends, or that they are 
too stupid to realize that an improvement in organization may win 
them as much social welfare as the discovery of new oil-wells or the 
acquisition of another colony. For the intangible is interpreted as the 
non-existent. Further, if the pressure upon 600 members were too 
great, there is nothing of serious meaning to be said against the increase 
of the membership of the House to 800 or even 1,000. This would 
give more latitude to the members, and have the incidental advantage 
of decreasing the size of constituencies. The mind is shocked at the 
suggestion for 1,000 members of Parliament, only because their present 
quality is so poor. In any case, the pay of members should be with- 
held for unpermitted absence, as in Germany,* where the practice has 
counteracted absenteeism. 

The Ministerial difliculty is more serious ; the routine of the 
Department, Cabinet Councils, electoral obligations, ceremonial func- 
tions, engages a tremendous amount of the Ministers’ time, and the 
question is whether the Minister would have time and energy for all 
those things and appearance before Committees also. But Minis ters 
already appear before the full House and Committees, and the extra 
work necessary would not be so great that judicious devolution to 
Under-Secretaries would satisfy the conditions. 

Now the Committees suggested could be used not only to relieve 
the House of legislative burdens, but could be used as its counterparts 
for administrative sessions, when Departmental gpHcy and adminis- 
tration would be under discussion for questions, information, and 
debate. Further, an afiinnative resolution of the appropriate Com- 
mittee ought to be demanded for all Statutory Kules and Orders 
save those which are of the nature of forms only involving a small 
amoimt of technical discretion, and even these should be tabled for 
challenge. 

It seems to me that a Committee system of this kind, with the 
Committees normally possessed of jurisdiction over the scope of one 
or two cognate departments, would give the conditions for a greater 

^ Article 40 of the Constitution together with 25 April 1927 (R.O.Bl., H, 323), 
amended by Law of 27 Locember 1929 (R.G.Bl., II, 762) : the daily rate of pay 
is subtracted for orery absence without leave from sittings of the House. 

VOL. n, — 67 
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quantity and better quality of work : specialism ; continuity of 
interest and acquaintance with a limited and masterable field ; colleague- 
ship ; more scope for speech ; the genius of place which rules out 
irrelevance, tedious repetition and electioneering ; ^ and the possi- 
bility of obtaining adequate information. Further, the members could 
be helped by the availability of a library based on their field of interest, 
and a librarian and stafi to do work for them similar to that done in 
the American Legislative Reference Bureaux. Finally, the work of 
the. House should be summarized weekly in a Bulletin distributed to 
all members and available for purchase by the public, giving an 
account of the state of Parliamentary^ work and a programme for the 
following week. 

All this is a large break with tradition, but let us remember that 
when the House has discovered a thing to be necessary and has sud- 
denly been forced to accept a breach of tradition, members have 
very soon come to admit the necessity and forget the tradition — the 
best example is the Closure. 

In France there is also complaint of congestion although the 
Committees relieve the House ; further, social reform on the English 
scale is not attempted. The complaint is not so serious as in 
England. Though the House does not sit for long (four days per 
week), it over-satiates itself with debates on finance and adminis- 
tration. In Germany the Federal authority has a large field of 
competence, and social reform is earnestly pursued, yet the burden 
is not as heavy as that in England, and further, the Committee 
.system, and the help of the Reichswirtschaftsrat and tlie Rcichsrat 
reduce the. pressure very considerably. The U.S.A. is a special 
case, and Congress, with its short sessions, law-manufacturing ambi- 
tions, ‘ log-rolling ’ for local advantages, and administrative inter- 
ference by detailed legislation and resolution, suffers a pressure 
which is transferred to the Committees. Tlic ultimate question is, 

‘ Which are we to choose ,■ antiquated procedure or that which is 
appropriate to modern utilities ? ' 

The Cabinet is Overburdened. One question still gives pause; 
Procedural reform may satisfy the problems of the House of Commons, 
but can it solve the problems of a congested Cabinet ? There, on the 
bridge, are a few men, who have to contend with the waves, the cur- 
rents, the winds of society, an element more variable, incalculable, 
contingent, and uncontrollable than the sea and the heavens. What 
now ? What next ? Is this group clamant ? Is that one satisfied ? 
What trouble looms on the horizon ? What nemesis is overtaking us 1 
What is the conjuncture for such and such a month next year ? Can 
we forestall a storm 1 If we use the power to disperse one cloud, shall 

^ This is the common experience of Commit4;ee8 in the House : Standing Order 
19 is more invoked than in the full House. 
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we not be charging the atmosphere with another ? No ! The wonted 
classic simile of the pilot is inadequate to-day, for that at least assumed 
the constancy of the composition of water — but to ride civilization ! 
The Cabinet is, indeed, overburdened : each Minister has more 
business in his own department than he can personally survey. 
How can he then be free to turn his mind to the subjects of collec- 
tive discussion ? This is the strongest argument for territorial devo- 
lution that now exists, and it has been suggested that appropriate 
reform lies in the direction of dividing the work of Parliament 
into parts — Imperial and Foreign and Dome.stic, the former to be 
managed completely by an Imperial Parliament and Cabinet, the 
latter by a Great Britain Parhament and Cabinet, each separately 
elected and with their own taxation resources. This scheme avoids 
the difficulty of dividing such services as health and labour 
administration, but it still has to meet the other difficulties 
adumbrated in our discussion of devolution to National Parlia- 
ments : the separation of certain British Departments like Labour 
from that of Imperial Departments like the Board of Trade and 
Customs, the financial difficulty, and tliat of judicial review of 
constitutionality and the problem of interpreting granted powers. 
If this scheme ^ were found to be neeessary owing to clearly proven 
break-down of the Cabinet system after the procedural reforms, then 
it would be acceptable, but only under the safeguards suggested by 
our study of Federalism : 

(a) The acknowledged sovereignty of the Imperial Parhament ; 

(b) The acknowledged subordinacy of the British Parliament ; 

(c) The acceptance by judges of the convention that their only 
duty was to decide between one Parliament and the other, but not 
against both ; and that the guiding purpose of the function was to 
keep the Imperial Parliament free of matters for which its range was 
not appropriate, but always to give it those which were necessary and 
proper to its reserved powers and developing needs ; 

{/]) The power of the Imperial Parhament to overturn a judgement 
of the Court by statute remains absolutely unimpaired ; 

(e) That all treaties and international conventions made by the 
Imperial Government are binding on the British Government with 
the ultimate right of interpretation vested in the Imperial Govern- 
ment ; 

(/) Neither the Imperial nor the British Government may tax each 
other’s instrumentalities. 

^ I have m mind, of courao, tho proposals of Mrs. Webb in hor Fabian Tract No. 
236, A Kfw liiform BilL As 1 have tried to convey, tho difficulty lies in the measure- 
ment of the gravity of existing defects. Is the gravity sufficient to warrant the 
nak of tho difhcultios inherent in her type of devolution 't If so, or if not, caedit 
(luesiio. 
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PABLIAMENTS OP DTDUSTRy' 

1. The German Economic Council;* 2. The French Consbil 
ficoNOMiQUE ; 3, The Economic Advisory Council 

An aid to the work of Parliaments has been sought in the institu- 
tion of special bodies to advise upon legislation of first-class economic 
importance, and since the world is moving in this direction, the 
experience of Germany, and in a minor degree of France, is important. 
Why was the German Economic Council established ? One must 
distinguish between long-period and short-period causes. Both the 
enduring and the merely transitory combine to produce an institution, 
but their support is unequal. 

The first of the short-period causes was the very strong influence 
of Bolshevism in 1918. The theories were circulated in a very tense 
atmosphere throughout Germany, and the Left Wing of the Social 
Democratic Party made claims based on them. The second was simply 
revolutionary idealism, the desire to get away from the ordinary 
collection of democratic institutions and to create new machinery to 
realize various social ideals. Thirdly, various districts, particularly 
the Ruhr, wished, if possible, to escape the full pohtical burdens of 
the War and the inevitable taxation, and claimed economic and district 
autonomy. Hence they demanded the creation of Economic Councils, 
each Council controlling a particular district. 

The long-period reasons are very important, because they are urged 
in every great country involved in the complexity of our present-day 
civilization. Parhaments have not the requisite expertness to deal 
with the social and economic legislation of the present time. This 
has given rise to government by the Civil Service and the various inter- 
ested groups, who, by means of deputations and lobbying, are able 
to set their imprint upon social legislation. Yet the Cabinet and the 
Civil Service have not the necessary expertness. Their training and 
selection do not conduce to insight into the detailed necessities of the 
various industries, or survey of the whole range of economic activity. 
A large part of modern government is concerned with the detailed appli- 
cation of general principles to particular cases, by rules and order.s, and 
these, owing to the fact that Parliament has no time, frequently become 
law, and affect citizens, without proper revision. It was desired, 
further, to find a forum where employers and employees might meet, 
in the hope that this might mitigate the hostility between them. 

^ This account is based on my work, Represeniative Qovemment and a Parliament 
of Industry (1923) ; on Das Vorlaujige Reichvnrtschaftarat, 1920-6, by Hauschild, 
Secretary of that body, on press cuttings kindly placed at my disposal by the division 
of the Reich wirtschaftsministerium concerned with Reichwirtsohafterat, and an 
analysis of the proposals for the reform made in 1928; Reichstag-Druchsache, IV 
Wahlperiodet 1928, Nummer 348, Entwurf einea Qcaeizes uber den Reickswirtachaftarat 
und einea Oeaetzea zur Ausjuhrmig dea Oesetzea uber den Reickswirtachaftarat. Cf. also 
Glum, Der deutsche. und der franzoaische Retchswirtachafiarat (1929), and Brentano. 
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Again, there was, and still is, a demand for consumers’ representa- 
tion. In England at the present time great efiorts are being made 
to create a special representation of consumers. The same feeling 
was prevalent in Germany, and it was thought that the creation of 
an Economic Parliament would serve this end. 

Further, the whole conception of majority rule was attacked, and 
attacked from two sides : the extreme Right and Left Wings of politics. 
On the Right Wing a number of people are lineal descendants of the 
school of the Romantic political thinkers, strongly hostile to the 
pulverization of the country into a number of free and equal voters, 
and convinced that actual social groupings, and the necessity for 
unity in the State, require that parUaments should be representative 
of bodies of people, of groups — ^handicraftsmen, manufacturers, agri- 
culture and so on. They .suggested that even if this were not a 
substitute for the majority principle, it might at all events be used 
as a valuable modification. 

The Left Wing scorned the idea that there was anything real in 
a democracy based upon balloting once in four or five years. They 
derided the process of marking a ballot-paper as real participation in 
government. ‘ Ballot-box democracy as they called it, was to them 
anathema because it neither educated the people nor permitted 
popular government. Further, in the last couple of generations the 
criticism has been levelled against modern industrial organization 
that the employees operating under a system of division of labour 
never really get the opportunity of seeing the whole productive process 
in which they are engaged, and this results in a deadening, monotonous 
life for them : that one must get as for as possible away from the 
eSects of division of labour to a reintegration, which is possible only 
if the workers are given an interest in the final results of their labour, 
if they arc given a say in the conditions of their work, if they are given 
an opportunity of meeting other groups and discussing with them and 
with the employers the general situation of tlie industry in which they 
are engaged. To this there was added, partly as a result of the War, 
partly as the result of the neces-sary extensions of State activity, a 
demand for what was called ‘ depoliticization ’ of industry, that is, the 
withdrawal of industry from the sphere of State control ; — an attempt 
to keep politics out of industry, and of the captain of industry to 
escape from State control of his technique and enterprise. 

Finally, there w'as the idea fostered by war economics, that the 
country should be consciously and rationally guided by one body 
so that economic forces could be best utilized. Tbe term which pre- 
ceded the one that has become so prevalent, namely, rationalization, 
was Gemeinmrtschaft—a, ‘ common-economy ’. 

These various causes resulted in the creation of the Economic 
Council. It did not get into the Constitutiou without a struggle, 
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because Preusz, who drafted the Constitution, was a Liberal, of the 
bourgeoisie, and was interested mainly in the political, and not the 
economic, side of democracy. Consequently, his drafts contain all 
the experiments known to previous democracies, all the Liberal ideas 
of the French Revolution and of the Revolution of 1848, but no 
mention of such economic rearrangements. It was not until there 
were actual riots, conducted and led by the leaders of the Inde- 
pendent Socialists, that Article 165 was put into the Constitution. 
It runs ; 

(1) ‘ The workers and salaried employees shall be called upon to co-operate 
with equal rights with employers in the regulation of wages and conditions of 
labour and also in economic development in general.’ 

(2) ‘ For the protection of their social and economic interests workers and 
salaried employees shall be legally represented in Workers' Councils established 
for individual undertakings and also in District Workers' Councils grouped in 
connexion with economic districts and in Federal Workers’ Councils.’ 

That clause gave rise to the Workers’ Councils Bill of 1920, which e.stab- 
lished joint councils of employers and employed with rather more 
power than the Whitley Councils in England. The Article procieeds ; 

(3) ‘The District Workers’ Councils and the Federal Workers' Council shall 
combine with representatives of emploj-ers and other classes of the population 
concerned in the composition of Jtistriet Economic Councils and of Federal 
Economic Councils for the performance of general eeonomic functions and for 
the purpose of co-operation in carrying out laws relating to socialization. The 
District Economic Councils and the Federal Economic Council shall be so con- 
stituted that all important vocational groups .shall be represented thereon 
according to their economic and social importance.’ 

Then follow clauses relating to the powers of the UoiinciLs and, in 
particular, the power of the Federal Ee-onoinie. Coiiiioil : 

(4) ‘ All Bills of fundamental importance dealing with matters of social and 
economic legislation shall, before bemg introduced, be submitted by the Federal 
Government to the Fetleral Economic Council for its opinion. The Federal 
Economic Council shall have the right itself to propose, such legislation. In 
cases whore the Federal Government is not in agreement with any such pro- 
posal it shall, nevertheless, be bound to introduce it into the Reiclistsg accom- 
panied a statement of its view t.hereon. Tiie Federal Economic Clouncil 
may arrange for any such proposal to be supi>orted in the Reichstag by one of 
its own members.’ 

That, and one or two other clauses not strictly relevant to the subject 
under discussion, arc the basis of this experiment in constitution- 
making. Wc proceed to discuss its implications. 

Composition. The first was its composition. The method 
envisaged in the Article was .somewhat as follows : that in the variou.s 
districts — and by district is meant a certain local government area 
peculiar to the various states in Germany, not exactly equivalent 
to anything in this country, but a county may be taken as being 
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analogous — Economic Councils would be composed — how, one did 
not exactly know, and this gave rise to difficulties which have not 
yet been settled. A kind of pyramid was envisaged, resting upon a 
basis of Economic Councils in the districts, consisting, let us say, of 
employees and representatives of the free professions, the consumers 
sending delegates to the Federal Economic Council at the top of the 
pyramid. That Council might have been composed either wholly of 
delegates from the lower councils, or partly from them and partly 
from representatives of the various central organizations and the 
various industrial and social groups. As a matter of fact, owing to 
difficulties of composition and the necessity of quickly setting up the 
Councils, the question was shelved, and, instead, a quite different 
method of composition was evolved, which even now, when plans are 
being made for a final reconstitution of the Council, remains its basis. 

The various great central organizations of economic and social 
groups wore made the constituent bodies of the various representatives. 
This was simple ; but close inspection reveals difficulties. Firstly, 
the difficulty of allowing for the proper geographic representation 
within the organizations themselves. If it wen* not laid dorvn in the 
Regulations that the central organizations must have regard to the 
geographic distribution of their own industry, then there might not 
be true representation of the state of that industry in the Economic 
Council. 

The second difficulty lay in the determination of the relative num- 
bers of the various industries and groups concerned. Around that 
a tremendous battle raged Every group, as is natural with groups 
as well as with individuals, wished to bo taken at its own valuation. 
Naturally, this valuation was tremendously in advance of anything 
like that which other groups were ready to acknowledge. For months 
and months a struggle ensued in which one group after another 
pointed, jealously, to privileges which were being granted to others, 
and produced evidence to show their own comparative superiority. 
The result was that, little by little, the Council which it was intended 
to keep below- 2t)0 in number gradually increa.sed until, by the time 
every industry was temporarily pacified, there W'ere 326 members. 

Another difficult)- w-as to make allowance for the manifoldness of 
various crafts within the Councils. Agriculture, for example, could 
not be taken simply by its numbers in the country, or by the pro- 
portion of the national product, which it annually contributed. 
It was necessary to have regard to the varieties of industry which 
were to be found within agriculture itself. For example, gardening, 
market-gardening and such things ; little groups which, if taken in 
their proportion to the total population, it was impossible to represent. 

Three principles were finally combined to determine representation : 
(1) numbers as shown in the production census ; (2) an e.stimate of 
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the economic importance in terms of product, and (3) regard to the 
manifoldness of the nature of a particular industry. Thus some 
appear to be over-represented when considered from the point of view 
of number of population alone. 

This point has important bearings upon the guild system as planned, 
but now abandoned, by such people as G. D. H. Cole, because if it 
is difficult to get representation in a body which is advisory only, 
how much more difficult would it be if that body were a final authority 
in the creation of laws binding on all 1 Then, of course, the struggle 
would be interminable, and it would soon be necessary to return 
to simple number. 

Status of the Council. The Council is advisory only. It cannot 
prevent the Reichstag from making a law ; it cannot force the Reich- 
stag to make a law ; it has no machinery for itself deciding which Bills 
are of fundamental importance and for compelling the Government 
to submit them ; it has no machinery to compel the Government to 
send all Bills of importance to it in proper time for it to make its 
comments. It is advisory only ; it is entirely a tool of the Govern- 
ment. It has its position in the Constitution, but as wc know 
from a study of constitutions generally, unless there is a special body 
to guarantee the maintenance of the constitutional clauses, it is not 
possible to be sure that the body which is given certain powers will 
be able, in practice, to carry them out. 

The Economic Council is concerned only with legislation of funda- 
mental social and economic importance. Tlie question is which body 
decides upon fundamentality and importance ? The Government 
decides. The only thing that the Economic Council can do is to inter- 
pellate or question the Government why such and such a Bill was 
not sent to it. In fact, Governments have sent all Bills of importance, 
and many of secondary importance, in order to got the opinion of the 
Economic Council. The number varies from time to time. When 
the country is in a .state of emergency few Bills are sent ; when legis- 
lation has been necessary quickly, then, of course, the Economic 
Council has had short shrift. At other times it has had too much 
work. The main point is that it cannot itself decide ; this depends 
upon the Government. 

Members are appointed by the central bodies prescribed in the 
Decree which gives effect to the Constitution. Up to the present 
there has been no special term of office for members ; they are eligible 
when there is a vacancy, and they are recallable when an organization 
thinks that its interest is not being properly represented. But that 
recall is conditional ; it is addressed not by the organization 
to its representative but by the organization to the Government ; 
it is the business of the Government to decide whether the motives 
for such recall are sectional in too selfish a sense, whether there is due 
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reason for the member to be withdrawn. Thus the Government is 
expected to mitigate sectionalism, vet not, apparently, where a repre- 
sentative unfairly subordinates the interests of his group to those of 
the general community. New proposals now suggest that when recon- 
stitution occurs members shall be elected for six years ; that is to say, 
at the end of six years there shall be a compulsory reconsideration 
of their re-election, and then, of course, it is fully within the power 
of the organization to recall them. Until reform, however, the pre- 
sent practice continues. 

Although delegates represent their groups, there again appears 
the well-known clause that they are to represent the nation. The 
intention is to induce a state of national sympathy in the minds of 
representatives. The Decree says that they are not bound by instruc- 
tions from any of the groups ; but that is obviously to ask too much 
of human nature. 

In a body of this description which uses Government documents, 
and is consulted in its Committee.s on confidential matters, which lead 
to measures to control particular indiistries, and to taxation, there is 
necessity for secret diplomacy. Consequently, the use of information 
obtained in these bodies is very stringently regulated. The more the 
State intervenes in industry, the more is it likely from time to time 
to threaten interests who may obtain information by being members 
of consultative bodies, and the problem of suitable regulation arises. 
In England and France, of cours(>, the occasion upon which guesses 
and attempts are made to surprise the secrecy of the Government 
is the period preceding the Budget .speech, and in the U.S.A. Tariff 
negotiations are a centre of similar interest. 

Procedure. Since the Economic Council is an advisory body 
and its decisions are not immediately applicable to the citizens, it is 
not noccs.sary that the majority principle shall prevail. Rather is it 
necessary that the full range of opinion shall be displayed ; there- 
fore, arrangements are made for voting both by head and by group, 
and the minorities in the various groups are permitted to give a minority 
opinion when they desire. For example, reference to a Report of the 
Economic Council on any subject would reveal, down one side, the 
various articles as provided by the Government, on the other side, 
the articles as amended and put in the form the Economic Council 
thinks proper. To each of the articles there is a commentary, and 
on each point a record of the votes. This means that the Government 
and the members of the Committees of the Reichstag are given a 
complete record of the opinion and voting of the various groups ; a 
very important phenomenon. Two things need to be known : the 
main weight of opinion, and also the distribution of opinion. 

Membership and Grouping. The Economic Council contains 
326 members drawn from ten groups. Six of the groups represent 
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industry and agriculture and consist of equal numbers of employers 
and employed. Group 7 consists of representatives of consumers ; 
Group 8 of officials and the liberal professions ; Group 9 of twelve 
nominees of the Reichsrat (the Federal Council). This is one of the 
means of assuring geographical representation ; the Reichsrat, as a 
federal body, is able to nominate special representatives from par- 
ticular states. Finally, there is Group 10, nominees of the Government: 
twelve nominated in the free discretion of the Government, and such 
people usually are University experts in economics, banking, economic 
geography, and so forth. These people arc said to have had a very 
good influence in debate, partly because their theoretical training 
conduces to breadth of view, and partly because they are not im- 
mediately interested. Their .standards are tliose of the ‘ community ’. 

Effectiveness of the Work. In order to ascertain the real 
effectiveness of the Council it is imeessary to refer to the drafts of 
the Bills as they were worked out by the Ministries ; consider next 
the Committee di,scu.ssions of the Economic Council and the various 
votes ; ascertain the effect of their draft and commentary on the 
Government Bills, and then see how far the Reichstag accepted and 
how far it rejected the advice. On the whole such a study reveals 
that if the Government is sati.sfied, the Reichstag is almost entirely 
satisfied ; that a Government project which has received the assent 
of the Economic Council and of the Federal Council constitutes with 
very sHght amendments the Act as it is finally passed. Of course, 
there are amendment.^, but the ultimate que.stion is ; How far is 
the expertness of the Economic Council of effect in the making of 
law 1 It is of tremendous effect, e.xcepting at the margin where the 
moral issue arises ; where, when all the necessary information is present, 
and all points of view are expressed, it still happens that, neverthe- 
less, the majority prefers its own view of the spiritual values. 
That is an unavoidable point in all law-making ; and expert councils 
simply increase the field where evaluation is possible in quantitative 
terms, and reduce that in which moral ab.solutcs dominate the decision, 
fact or no fact. However, in connexion with various laws, the Econ- 
omic Council has been a complete success. The following represents 
some of the legislation in which it has been concerned : reparation 
problems (it elaborated the application of the Dawes plan), the resolu- 
tions passed by the International Labour Conference at Washington 
regarding hours of labour ; mca.sures relating to railway rate,? ; the 
regulation of the potash industry; the organization of Imperial 
waterways and harbours ; the working out of the new measures of 
federal finances ; maternity aid and care ; sickness insurance ; 
industrial arbitration ; the creation of a department of wage statistics ; 
the establishment of advisory coimcils in railway administration ; 
domestic labour and pay ; housing ; hours of labour ; and, in more 
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recent times, the tariff rearrangements of 1925 ; arrangements for 
settling the terms upon which the depreciated currency shall be 
brought back to a sound basis, a law of tremendous social consequence. 
Inquiries into the textile and the leather industries and the conditions 
of the alcohol monopoly were conducted ; similarly, in regard to the 
manufacture of matches and the whole problem of unemployment 
insurance. In all these cases, and many others, the Bill has gone 
before the Economic Council, has been considered in very great detail 
and commented upon, with very great effect. In fact, the tariff 
arrangements and the arrangements regarding depreciated currency 
were almost, word for word, taken from the Economic Council and 
passed into law. From time to time the Economic Council has 
taken steps to initiate legi.slation by inquiries and the passage of 
resolutions. 

Constitutional Development. Since its establishment a very 
great and significant alteration has occurred in its constitution. It 
was originally thought that there would be a parliament in which 
326 people discuss their subjects in full assembly, as in the Reichstag 
and other parliaments. .As time went on, however, it was shown 
that for the bu.siness-like quantitative work which had to be done, 
the real work had to be done in Committee. In the first place three 
Committees known as the Chief Committees were created — the Econ- 
omic-Political, the Social-Political and the Finance-Political Com- 
mittees, Numerous Sub-Committees and W'orking Committees 
dealt with detailed problems, and at one time there were over fifty 
Committees functioning simultaneously. In the first year there 
were a large number of full assembly meetings, in the second year 
less ; in the third year one or two ; and since 1924 there have 
been none at all. The work has been done in the Committees, and 
Committee reports have been taken as the reports of the Economic 
Council. 

Reform Proposals. This i.s a very significant evolution. So 
good has the system proved that it is to form the basis of the final 
constitution of the Council. It is no longer intended that there shall 
be a parliament of industry in which matters arc discussed across 
the floor, for it was found that where such discussion took place it 
was controlled by general pohtical considerations. In a large assembly 
with the objective, the quantitative attitude discarded, there is an 
approach to the kind of demagogy for which parhaments are more 
famous ; members begin to speak to the public beyond the walls 
instead of attempting to meet metrical subtleties with their like. 
The Committees took over the work, and it is now intended that 
they shall form the basis of future development. 

The workers, the employers, and the rest of the groups, including 
the consumers, actually fell into three divisions ; that is to say, the 
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group-division tended to become less important than the great interest- 
division, the class-division. Frequently, before discussion took place 
in Committee, the attitude of the division was decided, and repre- 
sentatives were instructed to discuss matters on the lines laid down. 

Present proposals are, that instead of 326 regular members, there 
shall be two cZuMes of members ; about 110 permanent members, and a 
fluctuating number of non-permanent members . With 1 10 it is possible, 
occasionally, to have full meetings, but this is not conceived as being 
in any way part of the normal work of the Council. The main work 
is to be done in Committee. The Committees will, from time to 
time, require extra members as experts. It might be that even with 
110 it would not be possible to get a sufiicient representation both of 
interests and of disinterested experts. Therefore, a panel is to be 
created of all the great organizations which ought to have representa- 
tion, that panel being revised every three years, and any Committee, 
which, in the course of its work, thinks it necessary to call upon repre- 
sentatives of other interests or on experts, can do so by an agreement 
with the presiding body of the Economic Council. 

This is an innovation, and it seems to me a very valuable one. 
It means economy of time. There is, as a matter of fact, in all parlia- 
ments a tremendous amount of absenteeism. Better therefore to 
compromise with these necessities of human nature. The best experts, 
after all, and the representatives of interests, must attend to their 
work, unless they are to be out off entirely from their groups, and 
therefore fail in terms of representativeness. And already in Ger- 
many there is the criticism that the tendency is for the actual workers 
and men of industry and business not to attend, but to send the secre- 
taries of their organizations. Under the present system, and since 
the inception of the Economic Council, it has been the practice to call 
in special experts when they have been wanted. For example, when 
the question of economic regions was examined economic geographers 
were brought before the Council and interrogated. 

On the whole, it has been found that the Council is a very valuable 
part of Government although there is hostihty to it in certain quarters. 
Its assemblies are not open to the public. Its Committee work is 
very private. Therefore there is not, as in the case of the Reichstag, 
a reverberating forum of political opinions, and as it is not heard, 
the democratic tendency is to ask why should it exist i There is, 
however, no doubt that the Government and the Reichstag have 
found it very useful both because of its expertness and because of 
the amount of time it saves to the Reichstag by its exhaustive exam- 
inations and reports. 

There is much hostility from some quarters ; first of all, from 
some of the members of the Reichstag. They prefer, as most members 
of Parliament do, to believe that they are the sovereign authority. 
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and that there is no hnutation upon their work and will. Some of 
the bureaucrats are hostile. They do not cherish the dfficulty of 
fighting through the clauses of their own draft and answering the 
comments of the Economic Council. They have to prepare the 
draft, see that it is put before the Cabinet, see that it comes before 
the Economic Council, before the Federal Council, and before the 
Reichstag Committees. All that is very laborious work ; and nobody 
likes to be called to account. 

On the employers' side there is much hostility because the workers 
have been accorded equality of membership with the employers. 
On the other hand, many of the more radical workers argue that 
they should be represented proportionally to their numbers, when, 
since they vastly outnumber the employers, the whole system would 
take on an entirely different character. Some demand that the 
present proportions of representation should be altered. 

Then there are those who want to go much further and have an 
Economic Council which is not merely advisory, but which should 
actually be a second chamber in the legislative system, and have 
the right of veto and an initiative. 

The principal supporters of the scheme are the great trade union 
organizations ; but a great deal of latent opinion throughout the 
country supports the system. 

The Sub-Structure. I observed that owing to difficulties of 
creating the sub-structure indicated in the Constitution, it was decided 
to proceed without it. Nevertheless, since 1921, both the Economic 
Council and the Government have tried to prepare an acceptable 
scheme for a territorial sub-structure of district councils. Two 
plans are before the public, but, owing to opposition, they have not 
been accepted. Plan A says that the smallest units shall be the 
Chambers of Commerce, of Industry, and of Agriculture. They are 
now almost entirely employers’ organizations. It is said that on 
their side the workers themselves would set up Chambers of Labour, 
and then at a certain point each of these bodies might set up Joint 
Committees, from which there would be delegation right up to the 
Federal Economic Council, either wholly or with the addition of 
representatives from the central organizations. The employers wish 
to maintain their monopoly of the Chambers of Commerce, Industry 
and Agriculture, which in Germany have for generations held a 
position much more important than they occupy in England : in 
Germany they are official representative bodies, not merely voluntary 
bodies. They have the right of sending deputations and making 
comments and complaints both in local and central government 
affairs. They are the sources of information in certain branches of 
industrial administration. The workers ask- why that privilege 
should be accorded to the employers and not to them '{ 
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Plan B urges that the Chambers of Commerce should be con- 
verted into Chambers i of Industry or District Economic Councils 
at once ; that they should cease to have an official character unless 
they at once include the employees as well as employers and repre- 
sentatives of other classes in the community — consumers, for example. 

The Government plan (put forward in a project in 1928) i favours 
the formation of great economic regions, which will consist of parts 
of existing states or combinations of these parts. Each of these 
regions is to have an Economic Council, to meet at least once a year. 
It includes representatives of the official occupational bodies, that is, 
of the Chambers of Commerce, etc., and the trade unions and other 
occupational bodies — each equally represented, plus other associa- 
tions admitted by the local constitution (such as municipalities and 
remains of municipalities, the free professions, officials, consumers’ co- 
operative societies). Membership falls into three divisions : employers' 
representatives, workers’ representatives and the rest. They are 
appointed and re-callable by the organizations. The Council must 
be consulted on important economic and social (jucstions by the 
relevant state authorities, and may .submit suggestions at will. 
They are to superintend the laws which call on them to do so. They 
are to elect one-quartor of the total membership of the Reich Economic 
Council. 

>|« 9|( % )te ^ 

It is obvious that as a means of relieving congestion, inspiring 
the bureaucracy, giving expert liclp to Government and the Reich- 
stag Committees, the Economic Council is a very important institu- 
tion. It has not done everything which onthu.siasts thought it might. 
For example, it has not caused employers and employed to become 
fast friends, but who would expect that that would ever take place 
in so acquisitive a society 1 It is an institution whieli has already 
been copied in France, and, on a small scale in England, in the Econ- 
omic Staff Advisory Council. Despite everything which was said 
in England against the idea, we have been forced to it, and we will 
yet go further. 

The Germans, in their experience of the Economic Council, came 
to the conclusion that there was sometimes necessity for inquiries 
wider than the boundary of any one of the Special Committees of 
the Council ; for example, a general inquiry into the economic con- 
dition of the country. Therefore, they sent representatives to England 
to inquire into the way in which Royal Commissions operated, and 
I myself was helpful in defining their problems and course of inquiry. 
In the latest proposals for the final constitution of the Economic 
Council they have arranged not only for the ordinary committees, 
but, when necessary and at the request either of the Economic Council 
^ Part VIII, No. 348, Heichstan Druckaache, IV Wahlperiode, 1928. 
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or the Govermnent, to set up a Special Purposes Committee {Ermit- 
telungsausschuss), which will include several branches of other Com- 
mittees and do its work on the basis of an English Royal Commis- 
sion ; have the same power in obtaining information and compeUing 
witnesses to attend before it."^ 

The Germans, however, have maintained a feature in their Econo- 
mic Council which is not provided by a Royal Commission, namely, 
a continuous body of experts. A Royal Commission in Great Britain, 
once it has reported, ceases to exist, and if explanation of any doubtful 
point in its Report is wanted it is necessary to run after the individual 
members of a Commission. The Germans build wisely, because 
their Council is always surveying the whole field of economic endea- 
vour, surveys its own mistakes aud the results of its reports, is present 
m its original form for consultation if difficulties arise, and it is the 
expected thing that the civil servants shall be in constant consulta- 
tion with it. 

France. The Conseil National Economique was established by a 
decree of January, 1925, Its advent was the result of at least two 
generations of academic and parliamentary discussion on the place 
of economic groups in the system of representative government, 
a special emphasis being placed upon the sterility of Parliament, 
the possible conversion of the Senate into a vocational body, the need 
for an economic regionalism in local government, and the strong 
current of sjmdicalism embodied for the moment in the C.G.T. and 
ancillary organizations. Increasing industrialization, Governmental 
intervention m industry, especially during the War, post-war anxieties, 
and the example of other countries, enabled more enlightened views 
to vanquish the cynici.sm, inertia and limited imagination of Min- 
isters and bureaucrats. The necessary initiative was taken by 
Edouard Herriot (of. Fourquoi je suis radicak-socialinie) and his 
Minister of Labour, Justin Godart. An extra-parhamentary com- 
mission, of mixed representatives, prepared plans (cf. Lautaud et 
Poudeux, La Representation Projessionnelle (1927) ). The Report to 
the President of the Republic accompanying the Decree (Journal 
Offmel, 17 January 1925, p. 698), says that the Council was intended 
to be an organ established by the side of the Prime Minister, to ‘ study 
the great questions concerning the economic life of the country ’, 
particularly necessary (1) because individual departments are not 
sufficiently associated to control and develop national economic 
activity, and (2) because one must aluuys have available the advice of 
representatives and special and technical experts, to obtain a synthetic 

’ Almost word for word the particulars the German representatives ohlained 
regarding British Royal Commissions of Inquiry are to be found in the drafts of the 
hnal constitution of the Economic Council. This is a tribute to the English system 
i>f ad hoc Royal Commissions. 
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policy and avoid msufBciently co-ordinated decisions ; to act as a 
forum of public discussion ; to provide expert information for the 
departments, Parliament and others. The Decree defines the purpose 
of the Council ; ‘ to study the problems of the economic life of the 
country, to find solutions, and to propose their adoption by the 
pubhe authorities,’ It is placed under the direct authority of the 
Prime Minister. It is consultative only. The Council is composed 
of forty-seven members ; nine representing the population and con- 
sumers, thirty representing labour (intellectual, education, ‘ man- 
agerial labour ’ and ‘ salary and wage-paid labour ’), and eight repre- 
senting capital. They are delegated by their organizations for 
two years. It is to have at least four ordinary sessions per year, 
each lasting ten days. (A decree of February, 1926, amends this by 
leaving tbe permanent commission of the. Council to call the meet- 
ings.) The Prime Minister is ex officio President of the Conseil tlcon- 
omique. The Coimcil establishes panels of experts to be permanently 
associated (but not to vote) with it ; and tbe principal Ministries 
send each two exports. The director of the secretariat of the Council 
of National Defence, the president of the Permanent Commission of 
National Defence, and the French representative on the Administrative 
Council of the International Labour Office may participate. Further, 
any economic group not represented permanently may be permitted 
to send representatives to participate m deliberations which concern 
it. All Ministers, under-Secrctaries of State, commissioners, and the 
competent Parliamentary Commissions may be represented before 
the Council, and the Council may demand a hearing before the Parlia- 
mentary Commissions and Ministers and request their attendance. 
The Council makes reports and recommendations which are published 
in the Journal Officiel. Recommendations must be voted by two- 
thirds of those present. All laws of an economic order must after 
presentation to the Chambers be sent to the Council for its information. 
Every law of an economic order may prescribe obligatory consultation 
of the Council on the rules of public administration necessary to their 
application. The Council may demand to know how far the Govern- 
ment has put its suggestions into effect. Ten members are elected 
as a permanent commission to superintend the current business 
and to prepare the business for the full sessions. The Council has a 
small clerical and administrative stall. 

The Council has been criticized most because the idea had been 
so vigorously pressed by the Trade Unions, and the employers were 
hardly represented on the preparatory commission. As in Germany 
there is a jealous unrest regarding the proportionality of the repre- 
sentation, and the short-sighted jealousies of deputies and senators, 
who babble in terms of the Estates-General ! as though these had 
returned and threatened the good of Prance. The Council has 
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reported on Housing, National Industrial and Commercial Equipment, 
and Public Works, ^ on relief of unemployment, classification of the 
railways, and is engaged on an inquiry into production. 

At the end of 1927 Poincare submitted a bill for the estabhshment 
by statute of the National Economic Council. It urged that the Council 
had been established by decree as an experimental stage, it sought 
to moUify ‘ the mandatories of national sovereignly, who alone had 
the right to speak in its name The Government asserted that much 
had been done to produce the mutual understanding and respect 
between employers and employees, between the various branches of 
industry. The utility of the Council as an advisory body was beyond 
doubt. Hence a fuller constitution, on a more permanent basis, 
with amendments of composition where this was shown to be neces- 
sary. Hence a more comprehensive and better classified grouping 
of representatives with amended proportionality of representation 
was proposed. In order to secure interest in the work of the Council 
it is proposed that all its proceedings and recommendations should 
he published ; it is to be stimulated by publicity, and publicity is 
to enlighten Parliament and the public (of. Journal Officiel, Doc. 
parlementaires, Annexe. 1927, p. 240 iT). This bill has not yet been 
discussed. 

Experience has, however, as in the German case, already demon- 
strated the necessity of such bodies, their high utility, and the essential 
problems of their existence. 

England. 

THE COMMITTEE OF CIVIL RESEARCH AND THE ECONOMIC 
ADVISORY COUNCIL 

A Committee of Civil Research was established by Treasury Minute 
of 28 May, 1925 (Cmd. 2440), as a ‘ Standing Committee reporting 
to the Cabinet, analogous to the Committee of Imperial Defence It 
was to consist of the Prime Minister (the President) and ' such persons 
as are summoned by the Prime Minister ’. ‘ Outside ’ experts were to 

be summoned ‘ for consideration of particular business ’, and sub- 
committees, also including outside specialists as well as expert officers 
of the Departments concerned, were to be created for the same purpose. 
The Secretary of the Cabinet and of the Committee of Imperial Defence 
were made responsible for the secretarial arrangements, while suitable 
Departmental officers were to act as secretaries to sub-committees. 

It was expressly stated that the Committee was an advisory body 
only. ‘ The Committee will be charged with the duty of giving con- 
nected forethought from a central standpoint to the development of 
economic, scientific and statistical research in relation to civil pohcy 
and administration, and it will define new areas in which inquiry would 
be valuable. Within these limits the Committee may consider such 

VOL. II. — 68 
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questions as are referred to it by the Cabinet, the President, the Chair- 
man and Government Departments.’ 

On the grounds that the Committees of Imperial Defence and of 
Civil Research were considered as sub-committees of the Cabinet, 
information regarding composition and its deliberations was always 
refused. 

(Reports were published ; on Radium, on the British Pharmaco'paia 
(1928, Cmd. 3101), on the Fishing industry, and on the agencies of 
research in all the Departments of Government.) 

The Committee was not restricted to co-ordinating existing research 
services, and on 24 July, 1929, the Prime Minister, Mr. MacDonald, 
indicated that he was prepared to refer to it general economic questions 
of major importance, and, that in future it should consist of a nucleus 
of Cabinet Ministers to whom should be attached men and women 
who could best assist it with whatever business was before it. A 
further hint of change was apparent in his proposal ‘ to make this 
committee useful as part of our machinery of government ’. Moreover, 
in Labour and the Nation (rev. ed. 1929) it had been stated that ‘ a 
Labour Government will establish a National Eronomic Committee, 
acting tmder the directions of the Prime Minister, which wiU be his 
eyes and ears on economic questions, and keep both him and 
the country informed as to the economic situation and its ten- 
dencies ’. 

Hence, the Treasury Minute (Cmd. 3478) of 27 January, 1930. 

Nature and Purpose. The Economic Advisory Council is defined 
as a standing body reporting to the Cabinet. Its purpose is ‘ to advise 
His Majesty’s Government in economic matters. To make continuous 
study of developments in trade and industry and in the use of national 
and imperial resources, of the effect on legislation and fiscal policy at 
home and abroad, and of all aspects of national, imperial and inter- 
national economy with a bearing on the prosperity of the country '. 
It is to ‘ take over and expand the functions of the existing Committee 
of Civil Research ’ and to co-operate with the Departments in the study 
of economic problems of national interest, without interfering with 
the functions of Ministers or Departments. 

Organization. The organization of the Economic Council is 
prescribed with some detail : in addition to the Prime Minister (Chair- 
man) who may summon other Ministers, the following are made per- 
manent members — the Chancellor of the Exchequer, the Lord Privy 
Seal (‘ while the present duties are attached to that office ’), the Presi- 
dent of the Board of Trade and the Minister of Agriculture and 
Fisheries ; and then there are nominated such other persons chosen 
by the Prime Minister in virtue of their special knowledge and experi- 
ence in industry and economics. The professions of a list of nominated 
members may be grouped as follows : Directors of Companies, 3 ; Bank 
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Directors, 3 ; Chartered Accountant, 1 ; Director of Co-operative 
Wholesale Society, 1 ; Trade Union of&cials, 2 ; University liccturers 
and economists, 3 ; Scientific Advisers to Government, 2. 

The Minute prescribes that the Council is summoned by the Chair- 
man and will meet as regularly as is found possible. There are, in 
fact, frequent meetings of the full Council and its Committees (Hansard, 
Vol. 236, 1930). 

Standing committees and sub-committecs for special purposes can 
be appointed at the Chairman’s discretion The Council has, of 
course, a sufficiency of secretaries. 

Functions. The ‘Functions’ of the Council include the giving 
of advice upon and the initiation of inquiries into any subject falling 
within its scope, including proposals for legislation — provided that the 
Prime Minister approves. Tlie Council i.s to consult Departments and 
outside authorities in regard to its work and also to ‘ collate ’ statistical 
or other necessar}’ information. Further, a list of persons with in- 
dustrial, commercial, financial and working-class experience, and 
persons who have made a special study of social, economic and other 
scientific problems is to be drawn up in order to provide the Council 
with a wide range of assistants. 

But the key to the oper.ition of the whole system is given in the 
concluding provision about functions : ‘ Its reports and work wall be 
confidential unless the Council advises the Prime Minister otherwise. 
Any action arising out of them will be taken on the sole responsibility 
of His Majesty's Government.’ 

The result has been that Mr. MacDonald repeatedly insisted on 
the confidential nature of the reports and even said that a great many 
of these reports are only possible because those who give information 
are assured that the seal of confidence will be jilaced upon them (11 
Nov. 193(1. Vol. 245, 850). It seems more than probable that an 
equally cogent reason for .secrecy is the u.sc of the reports as a basis of 
governmental policy. If this be the case it is obvious that publication 
would place all parties on the same level and involve endless con- 
troversy. 

However, some six or more, reports have, been published, including 
that of the special Delegation which investigated the industrial con- 
ditions in the iron and steel industries of France, Belgium, Luxem- 
bourg, Germany and Czechoslovakia (Cmd. 3601, 1930). According 
to the Liberal Moqazmc the inquiry was made as a result of the frequent 
complaints against the unfair competition of sweated labour on the 
Continent ; the report dispelled such notions. 

Requests for reports on such subjects as tlie Gold Standard, the 
Distribution of National Wealth and Trade Depression and Unem- 
ployment have been refused ; the reasons in each case were different, 
but the underlying principle was that the Council is not a kind of 
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pennanent Royal Commission. This was implied by the Prime 
Minister when he said that a report on the trade depression would not 
be in accord with the essential character of the Council. The all- 
important problem of unemployment, however, did come under review 
by the Council (Reply, 3 Feb. 1931, Vol. 247, 1621). 



CHAPTER XXI 


REMEDIES FOR DEFECTS IN REPRESENTATION 

T he actual electoral and parliamentary process already de- 
scribed presents a picture vastly difierent from that presented 
in the pages of Rousseau and elaborated by democratic writers 
in the nineteenth century. The voter is but formally sovereign and 
equal, and he is neither free nor rational ; and at a certain point, where 
the professional Civil Service, central and local, begins, the cardinal 
feature of the democratic system, election, fades and loses effect. The 
constituents are assembled, taught and drilled in their constituencies and 
they are embraced by the long arms of nation-wide party organizations. 
In the centre is Parliament, not the product of spontaneously assem- 
bled, mature, and rational citizens, freely judging the issues after a 
conscientious survey of the ‘ national ’ mind, will and purpose, but 
of a semi-rational, highly emotional oral contest and physical demon- 
stration, conducted by little groups of leaders. Nor are those leaders 
simply party men ; they are as often the organizing agents of economic 
and cultural sectional groupings of all kinds working primarily for 
their own benefit. Nor are the parliamentary assemblies simply 
created at infrequent general elections and then left to their own 
devices : they are perpetually besieged and invaded by the agents 
of organized functional associations, as well as of the territorial con- 
stituencies and the. party machine, in order to adapt themselves to 
the daily changes of social circumstance, and to deliver, in the name 
o*' the nation, the special satisfactions claimed by the diverse groups. 
Moreover, those elements, these special representative organizations, 
have received official admission into the deliberative councils of State : 
there are Advisory Committees, Commissions of Enquiry, Economic 
Councils, and continuous contact is maintained, and influences exerted, 
on Cabinet and Civil Service. To judge the efficacy of the system it 
must be considered as a single operating complex, not well-systematized 
yet, but certainly moving towards that end. 

Yet there are defects and criticisms, and the chief are those brought 
to light by (a) the theory of Guild Socialism ; (6) discussion of the 
nature of the electoral system ; and (c) the problem of Direct Legisla- 
tion and (d) the problem of the compulsory vote. 

906 



g06 MODERN GOVERNMENT [ft. v 

Guild Socialism ^ is the product of two streams of thought ; 
socialist and democratic. These together propose a State in which 
there shall be at once strict communal control of production and distri- 
bution and yet extensive self-determination. The theory of its political 
machinery revolves around the defects of representative government. 
It is alleged that the central fallacy is the belief that the representation 
'.of one person’s will by another is possible. The will is too compre- 
hensive and too subtle in its multitude of components to permit of 
representation. Thus, originally Rousseau ; thus of recent years, 
Cole and Webb.“ But if general representation is impossible, then 
a system based upon it must be defective. How, in fact ? The issues 
submitted by the parties must be superficial, as empty as they are 
extensive ; they must be centrally dealt with ; they must be a con- 
fused multiplex, upon most elements of which the electors must 
necessarily be ignorant ; and, finally, the central parliament cannot 
help treating all citizens uniformly instead of diversely. * Such a 
system is actually based on territorial constituencies in which, in fact, 
there is no real community of feeling or will, since, though people live 
in the same neighbourhood, they have very different interests. What, 
in fact, is there to bind the incongruous, and often hostile, residents 
of any little area you like to take into a constituency ? What unity 
is there wliich can bo said to be representable ? Those critics answer, 
Nothing. 

What is the remedy ? It is to admit the diversity of interests ; 
to accept the grouping of citizens as producers, consumers and cultural 
interests, and each of these great classes in its multitude of separate 
groups,® and to vest in those groups the uriyinal power of self-determina- 
tion in regard to all things which concern it alone as a guild, and then 
to settle, in joint deliberation, the problems of inter-guild and intor- 
sectional collision. Why will this be better than the present system 1 
Because it will give to the small groups the right of judgement and 
decision, and this will be based upon the oneness, the knowledge and 
the intensity of interest possible only in a small occupational group, 
where the objects are restricted and the mind continuously and 
immediately concerned. Here you can have representation ; but not 
in the State. 

Now this view of representation is so true in substance that the 
actual development of representative government, since Rousseau’s 
time, has made it, as a practical criticism, superfluous. To avoid 
centralization there is local self-government ; to avoid uniformity 

1 Cf. Cole, Social Thf’ory (1920) and Guild Socialism Ee-Staled, and an opponent, 

G. C. Field, Guild Socialism. 

® Webb, A Constitution for the Socialist Commonwealth of Great Britain (1920), 
Introduction, p. xiii ff. 

* So far also Larnaude, The Present Evolution of Representative Government in 
Report of Inter-Parliamentary Union, 1928 ; cf. also the account given in Lautaux- 
Poudeux, La Representation ProfeasioneUe, 1927. 
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there is the flexible application of statutes by rules and orders made 
by the administration, whether in the central or local bureaucracy, 
or through administrative tribunals, before which the interests con- 
cerned are represented ; in most departments of State there are 
consultative councils composed of experts and representatives of 
relevant organizations ; agents are elected to Parliament, appear before 
parliamentary committees, negotiate with the Cabinet and Bill 
draughtsmen ; and all these formal agencies of decision take no 
decision without previous submission of their intentions to the pro- 
ducers, consumers and cultural organizers ; political parties themselves 
are constituted by negotiation with certain groups. If account of 
all this is omitted, the nature of modern representative institutions 
IS gravely misrepresented. It may be said that only exaggeration 
can produce desirable reforms. But this is only partly true, for in 
the exaggeration itself there neces.sarily exist the germs of serious 
mistakes. The Fascist regime is based, so far as theory is concerned, 
upon criticism of representative democracy analogous to Guild Socialist 
criticism, and naturally what is deemed to be its most powerful 
pillar, is precisely its most faulty one, namely, the portrait of Rous- 
seauite abstractions unqualified by all the actual devices of modern 
representation. 

As soon as one looks at the constructive side of Guild Socialism 
its defects leap to the eye. It does not proceed from the integration of 
the community, and then temper this with the representation of 
differences, but it proceeds at once from the postulate of disintegration 
into a large number of separate communities, whose ultimate integra- 
tion is thenceforward to be fabricated. In the light of liuman experi- 
ence this is a frightful prospect. It has taken centuries for some 
permanent community of interest and feeling to be produced in the 
State, and, for the .sake of peace (if one desires peace), it is surely the 
minimum foundation to be preserved. In its international relations 
the world is lost because no mtei-Statc community exists. In some 
Kuropeaii countries already economic and social interests have shown 
their implacability, with a resultant friction and instability surely to 
be avoided ; and in Italy it is doubtful whether the corporative State 
could peacefully function were it not for the framework of values 
into which it is forced by the personahty of Mussolini and the latent 
threat of coercion by the integrating element — the Fascist Party. 
Without these the corporations would not march together. 

Experience in the countries with Economic Councils also demon- 
strates the truth of a corollary of this view. Serious difficulties had 
to be overcome in the appointment of members in the representative 
body to each group, and even when an arrangement was secured, 
hardly any one was satisfied.^ Now these fierce collisions occurred, 

^ So in Germany ; so also in France, of. Chap. XX supra. 
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not in bodies with a power of final decision, but simply a power of 
consultation, in which whether they were in the majority or not, 
their views were put before the public and ultimately modified by a' 
parliament elected by territorial constituencies. Is it really con- 
ceivable that one could find even a temporary solution if the Guild 
Congress were to be a sovereign body ? if it handed down binding 
decisions and not mere expressions of opinion ? The search for a 
formula would surely end, as it threatened in the actual cases, in a 
decision that, since no ultimate test of the social value and conceit 
of each occupation could be objectively estabhqjjed, the only per- 
manent peace-giving formula is ; equal and universal suffrage to a 
common parliament. That is, the present system. Further, the 
assumption that men are so much more interested in the affairs of 
their occupation is not borne out by analyses of voting in their occupa- 
tional councils.^ Recent studies have shown that a terrific amount 
of effort and attention to technique are required to get employers ^ and 
employed * to mind their own business. 

Nor is that all. So soon as the members of an occupation are 
called upon to elect members in a guild system, they cannot elect 
for separate questions, but in the end must bo called upon to choose 
representatives not only to settle intra-guild matters but both near 
and distant subtle problems as between guilds. The original difficulty 
of representation recurs, but now in a State not based on the pre- 
sumption of harmony, but on that of syndical claims. 

The real difficulty, of course, is the management of a vast State 
which integrates thousands of different personal, local and syndical 
interests. It is not soluble by disintegration and the consequent 
encouragement of guild conceit and selfishness (have we not all an 
interest in the prevention of corporate and personal abuse of posses- 
sions and cultural valuesas wellasinapos//(ic?o correction of them ?), 
but by integration first, and then devolution, legislative and adminis- 
trative, and always consultation of the associations and localities. 
In the centre of the integrative process are the communities we call 
Political Parties, and Parliament, and the conception of the numerical 
equality of citizens. Only those who are presumed to be equal will 
express themselves freely and accept the final decision ; only 


^ Colo has handsomely throwm over the theory of representation he once held 
(of The Next Ten y'earn, p. 158 ff.) largely through a growing disbelief in his former 
theory that representation was a supreme good, and that representation must be 
ubiquitous. 

* Cf. H. L. Clulds, iMbovr and Capital in Xalional Politics (1930), Chap. 6. Especi- 
ally p. 166, where the proportion of the organizations of the American Chamber of 
Commerce voting on 43 referenda between 1014-27 is shown never to have exceeded 
73, and more often than not, to have been only a little over 40 per cent. 

* Gosnell, H'Ay Europe Valts, pp. 22, 23, My own direct experience in the Co- 
operative Movement in Great Britain shows that only about from 5 to 15 per cent, of 
the shareholders vote in elections for Management Committees. 
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those who are denied their claims to superiority will listen and 
obey. The present system, put into the form of a diagram, gives a 
good idea of the integration and mutual influence, in and outside, 
the classical conception of Representative Government, and shows 
graphically how institutions have been created to overcome the chief 
defects announced by critics : 

THE VISCERA OF THE MODERN LEVIATHAN 

ShOWINO THB continuous working BELATIONSHir BETWEEN THE VARIOUS 
Electoral, V<we.tional, Parliamektary and Executive Organs o» 
THE Modern State 



Yet, as we have amply seen, there is room for much improvement 
m the present institutions. Among those with which we have so far 
not dealt are the reform of the electoral system and the problem of 
the referendum. 

The Electoral System. Now we have given reasons for 
doubting whether there is ever hkely to be a representative system 
wliich does not depend, in the last resort, upon decision by a 
majority of members representmg the citizens as equal. Indeed we 
are certain that in the long run there is no other alternative. Then 
the question immediately arises how best can one attain exact repre- 
seniation ? 

The ideal system, that is to say a system having exactness of 
representation as its only object, would be that in which the whole 
nation was taken as a single constituency, where hsts of candidates 
for the whole number of members of Parliament could be presented 
and advocated by anybody. Such an arrangement, if it could be 
organized, would provide an exact reflection of majority and minority 
groups. But its defects are not only serious, they are destructive of 
the values which most people want from representative government. 
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Because it presupposes a national campaign, it centralizes authority 
in the party machine, to organize the issues and conduct the cam- 
paign. It permits the least amount of local and personal adaptation 
of the candidates. It abolishes by-elections. It makes the contact 
between voter and programme immediate, when what is needed is 
the mediation of a candidate between the two, to explain the pro- 
gramme to the voter and modify the programme after observation 
of the voter’s reaction. In default of this arrangement, what is to 
be adopted ? The division of the country into constituencies sized 
according to convpTiiencc and equity. Convenience implies that the 
constituency should be not too large for the maintenance of personal 
contact between candidate and voters, and of perhaps more import- 
ance, between the local party associations and their clientele in the 
neighbourhood. Equity implies that the constituencies shall be as 
nearly equal in population as possible ; and when this principle is 
applied, not once and for all, but continuously as the distribution of 
population changes in times of mobility— when it is applied simply 
and without ‘ management ’, then it can bo taken by the law of 
averages and in the long run that there will be no undue advantage 
to any party and no disadvantage to any, by reason of this cause 
alone. 

Two practical questions then arise ; what is a reasonably sized 
area and ought there to be only one or more seats per constituency, and 
secondly, whether, in fact, politicians are so unfair as dehberately to 
produce or maintain inequitable election districts. A word or two on 
the second question first. 

The U.S.A. more, perhaps, than any other country has familiarized 
us with the practice of ‘ gerrymandering To ‘ gerrymander ’ is so 
to arrange the shape of constituencies that your own party's majorities, 
however small, are spread over the largest number of constituencies 
possible, and your opponent’s majorities, made as large as they can 
be in each constituency won by him, but restricted to as few con- 
stituencies as possible. In various States of the U.S.A. the most 
remarkable conformations of electoral districts resulted from the 
recurrent attempts of the party in office, to make office for ever 
impossible to the opposition ; there are ‘ shoestring ’, ‘ saddle-bag ’, 

‘ belt-line ’, and ‘ dumb-bell ’ areas, and the one which gave the 
name to gerrymander was of the shape of a salamander. Now 
men seek to cast out the de\’il from themselves by pledging them- 
selves to a constitution, and in most State constitutions it is pro- 
vided that electoral districts shall be compact in form, contiguous in 
territory and contain the maximum possible equality of inhabitants. 
Yet even within these requirements the bosses and their henchmen 
act efiectively. However, the system provokes retaliation, public 

^ Cf. Woodbum, Political Partiejt ; Brooks, Political Partiest p. 434 ff. 
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contempt, and if the majorities are spread too well, a slight turnover 
in votes may cause a loss of the seat. But the most salutary merit 
of Representative Government is the incaloulability of popular judge- 
ment and the need of its continual canvassing. 

In England redistribution has been decided on as an agreed measure 
of both parties, 1 and carried out by an impartial body of commis- 
sioners, “ and on the whole a laudable fairness rules the question. In 
Germany the principal unfairness until 1919 was in the obstinate 
refusal to redistribute seats which had been first distributed as far 
back as 1867 ; its particular system of Proportional Representation is 
scrupulous in its e(juity. In France, what has been called geographie 
de circonstanre was extensively practised until recent years, more so, 
before 1870, when the .semi-autocratic Executive had a vested interest 
in a pliable Parliament. Under the rule of the parliamentary com- 
mission on universal suffrage and the Government which introduced 
distribution biUs, the amount of fraud is small ; like all the manipula- 
tors of redistribution it find.s the greatest difficulty in dividing well-knit 
neighbourlioods, whether cities or urban districts, when their popula- 
tion is above the maximum number of inhabitants per constituency, 
and wlieri if, has planned its redistribution, the parliamentary com- 
mission reviews it m the light of evidence presented by the existing 
deputies. Yet the constituencres vary all the degrees between 22,160 
(Lozere) and 120,000 (Grenoble), the aim, however, being to put the 
regular minimum at 40,000 and the maximum at 100,000.® 

Let us now turn to the question of repre.sentation within each 
constituency thus created. It would be possible to have more than 
one scat in each, or only one seat ; multiple-member or single-member 
constituencies, and tiie latter .system is in existence in England, France, 
the U.S.A. and the British Dominions, but many countries have 
accepted, most of them in recent years, multiple-member constitu- 
encies.'* What issues are raised liy these diverse methods ? 

Single-member Constituencies. The problems raised by 
''Uigle-meraber constituencies are different according as the majority 
required is absolute or relative. In the English and American systems, 
u.Mially also in the Briti.sh Dominions, only a relative majority is 
required to win the available seat ; in other words, whatever the 
number of candidates, the one at the top is elected. Now this may 
have results which may be considered generally to be highly inequit- 
able, for it is clear that as soon as more than two candidates compete, 
the topmost candidate may secure election by a minority of the votes 
cast in the constituency. This may produce injustices in some con- 
stituencies and general nation-wide misrepresentation. 

' Cf. Morley, Lift' of Gladstone, II. * Cf. Report of Commissioners* 1918. 

^ Rapport kSupplemcntaire, No. 4825 (Barety), Chambro des deputes, 1927. 

* Cf, Hoag and Hallett. Proportional Ttejiresentation , 1026. 
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In Great Britain, owing to the rise of the Labour Party and the 
continuance of the other two parties, many three-cornered contests 
are fought, with perturbing results. Thus ^ ; 

Elections of 1924 


Parties 

Votes 

Seats 

Conservative . 

. 7,451,132 

412 

Liberal .... 

. 3,008,474 

46 

Labour .... 

. 5,484,760 

1929 

161 

Conservative . 

. 8,659,639 

256 

Liberal .... 

. 5,309,426 

59 

Labour 

. 8,385, .301 

288 


Now it may be argued that the luck of the ballot will be evenly 
spread among the various parties, as a whole. This may be so, and 
on one occasion at least, luck has been almost exactly evenly distri- 
buted. Yet it is only hazard, and the history of constitutional develop- 
ment shows a continuous desire of mankind to pass from hazard to 
controllable principle. 

What is to be done ? Neither the French, nor the Germans 
before the introduction of Proportional Representation, nor many 
parts of the British Dominions leave the matter to chance. They 
use either the Second Ballot or the Alternative Vote System. Both 
repose on the principle that no one should bo returned to Parliament 
who only has the support of less than 50 per cent, of the voters. “ 
They make an attempt to secure an absolute majority for the ultimately 
elected candidate, but they proceed by different methods. The 
Second Ballot System proceeds upon a general election which either, 
in each constituency, gives one of the candidates or none an absolute 
majority ; if the former he is duly elected, if the latter, then a second 
election occurs, when all the candidates below the top two drop out, 
and the contest is between these two. This second ballot occurred 
in France up to 1914, a fortnight after the first; by the Electoral 
Law of 1927 it occurs one week after the first.® For the German 
Reichstag up to 1918, similarly.^ 

The merit of this system is that it gives to the people the oppor- 
tunity of reconsidering their vote when thej' know by the first result 
that certain candidates are out of the running and that ttieir choice 
is now restricted. Many cannot have the man or woman they most 
prefer ; they are given the opportunity of deciding which of the 
remaining candidates is nearer their first preference. There is one 

^ Figures from Pamphlets of tlio Proportional Reproaentation Society. 

* Humphreys, pToportional Jieprcsmtalion (1010). 

* Cf. Rabany, Gmda O^eral des Elections (1928). 

* Hatschek, PaTUimentsrechtt p. 388 ff. 
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other merit : the elected candidates will make law and control admin- 
istration. It is, in the long run, essential that the general body of 
citizens shall be satisfied with the equity of the system of goveininent, 
and they are moat likely to be satisfied if it can bo shown that it rests 
on a majority of popular votes as well as parliamentary seats. Now 
the majority produced by the system of the second ballot or the 
alternative vote is a kind of second-best, not a wholehearted first 
choice, it cannot be called as sound a majority as if it were composed 
altogether of first preferences. Yet the people may think so, or at 
least be satisfied that this majority, however compounded, is better 
than pure minorities. The statesman cannot reject such a factor. 

Yet there are serious demerits in the second ballot system which 
decades of actual electoral experience have demonstrated. They are 
concisely and authoritatively represented in a recent report of the 
French Chamber of Deputies.* 

‘ (1) The respective situation of parties is falsified. It is impossible to 
gauge the importanoo of the various political groupings by reference to the 
results of the second ballot ; the victories won on the second ballot are the 
product of a transaction most often obtained to the detriment of ideas and 
programmes ; (2) It often hapiwus that these bargains are arranged under 
conditions which have nothing at all to do with political contests and which 
M. Uessoyo, rapporteur of the Law of 12 July 1919, called “ obscure anxieties ” ; 
(3) The possibility of a second election even falsifies tlie results of the first. 
A large number of electors, in fact, use the first ballot for manifestations of 
sympathy or personal rancour and wait until the second round to express their 
political sentiments. Others, finally, give their votes to such and such a can- 
didate, solely to produce another election ; (4) The second ballot engenders 
a recrudescence of violence which is not calculated to heighten the morality 
of the election. Further, it is an extra source of expenses, and the prospect 
of a second round may suffice to keep out of the struggle candidates who are 
poor.’ 

Now some of these eriticisms apply more particularly to France ; 
not that they will not apply elsewhere, for every institution has its 
products, good and bad — but the intensity and quality varies in 
difl’erent human and organizatory environments. Matters, for ex- 
ample, arc particularly had in France because of tiie weakness and 
multiplicity of parties, and a tradition of electoral corruption, and 
there is ample evidence of the unholy bargains produced, especially 
in the interval between the ballots. From France we have the phrase 
that the elected deputy is ‘ the prisoner of the minority ’ ® ; from 
Germany before 1919 the term Krihhandel, cattle-dealing, among the 
parties. Nor were, nor are, the arrangements made between the parties 
before and during the elections, for mutual sujjport at the first or second 
ballot, always kept. Who knows what emergency will arise in the space 
of four years to make it nationally impolitic as well as undesirable 

1 Rapport (1927), No. 4625. 

“ Cf. bonnafous, Le scrutin d' arrondissamenl til la politiquej 1926. 
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for the party that engagements should be kept ? Nor is the location of 
responsibility clarified. The second ballot is indeed disturbing, since, 
in French conditions, it decides the complexion of the new Assembly. 
These were the numbers of second ballotings : 

1889 211 

1896 178 

1902 . . . 174 in Assemblies 

1906 . 157 of about 600 

1910 . . 227 members. 1 

1914 .... .252 

1928 425, 

To avoid the evils peculiar to a second ballot the Alternative Vote 
was invented, a system whereby there is only one election, and where 
the voter numbers his preferences at once, saying, in efiect, if my 
first preference candidate docs not succeed, then divide my second 
and third vote preferences among the top candidates. There are 
two ballots in one operation.® This, in fact, avoids the double expense 
and the double turmoil, but it does not get rid of inter-party bargaining 
tuhich nrcurs before the. election. There is no doubt that the arrange- 
ment gives a peculiarly forceful position to the minorities, in the 
election as in Parliament ; a direct product of the system in combina- 
tion with the existence of several independent parties determined to 
live in independence. We return to this again later. 

Proportional Representation. From the standpoint of exact 
representation alone these systems may be improvements on the 
single-member constituency with relative majority, but they have 
still serious defects, (a) The actual majorities and minorities may 
still not be proportionately represented in the House ; (6) certain 
small minorities may still not be represented at all. These criticisms 
have been urged by a long line of theorists and politicians with- 
out distinction of party, and their political import must not be 
under-estimated. Nothing less than the authority of government is 
in question. At some junctures and in some legislatures a few 
votes may make all the difference, for years. It is of the greatest 
importance that no citizen should have sound reasons to believe that 
he is being commanded, it may be in most vital matters, by a minority. 
Hence the demand for mathematically exact representation of the 
electorate. 

What does this involve ? It involves always, whatever the size 
of the constituency, multiple-member constituencies, and the number 
of seats available must be so great as to give each coherent, well-knit 
group of voters with a faith sufficiently different from that of others, 

^ Cf. La Chappelle, Les Keptne^ Electoraux, 1030. 

2 ii. ]lnniphreyb, op. cit. ; ef. also JJcbates, House of Commons. 
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the assurance of independent existence.' The number might be 
5,000, or 10,000 or 30,000, or smaller or larger — how much it shall 
be must depend upon the total number of representatives which are 
considered to he suflSicient, and not too many, to compose a technically 
convenient legislature. Only if there are constituencies with several 
seats can there be the independent representation of minorities and 
majorities — for it is obvious that one man cannot be all things to all 
men. 

Now it is rare that a judgement of a system is formed by reference 
to a single merit or demerit, and so with the various arrangements for 
proportional representation. If there were no consequences to count 
then we should say that representation means mathematically exact 
representation ; the single-member constituency stands in the way ; 
it must be abolished. But omelettes cannot be had without the 
sacrifice of eggs : is the omelette worth it ? That is tlu* question. 
It is urged hy many .students that the procedure involved in producing 
mathematically exact representation involves the loss of other desirable 
qualities in the system of government, and that tins must be taken into 
count in a judgement of tlie system. The issues involved become 
most clear if we review two of the many varieties of proportional 
representation possible. I take first the system which actually 
operates for the German Reichstag. 

The principle of Proportional Representation i.s laid down by the 
Oonstitiition, and special laws have determined the details of the 
system. 2 

The original arrangement was elaborated hurriedly in consequence 
of the sudden determination to hold elections for the Constituent 
Assembly. The impulse to Proportional Representation was im- 
mensely strong ; it wa.s compounded of devout worship of democracy 
by the revolutionary parties, belief tliat governmental justice was 
obtainable only by Proportional Representation, the terrific reaction 
from the injustice of the old single-member second- ballot system and 
the maldistribution of seats. 

Broadly the charactcri.stics are as follow ; 

The whole country with 65 million inhabitants is divided into 35 
constituencies {Wahlbezirh') ; Great Britain, with 40 million inhabit- 
ants, has about 600 eoustituencies. 

The average size of a German constituency is 1-7 million inhabitants, 
or about 115 million registered voters. The largest is Wtirtemburg, 
with a little over 2^ million inhabitants, and the smallest, East Han- 
nover, with about one million. These constituencies arc then further 

' For the case for Proportional Representation cf. Humphreys, op. cit., and 
Practical Aspects of Electoral Eejorm (1922) ; 1* Chappelle, op. cit. ; and a collection 
of articles by Schauft, A'eues Wahlrecht (1929). 

* Cf. Art. 22, and Kaisenlxirg, })tr Wahl ztim Reichstag (3rd Edition. 1928). 
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grouped into 16 conjoint-constituencies (Wahherhdnde) ; in some cases 
the original constituencies are left, in others two or three are com- 
bined. The average number of seats per constituency is eleven. 

The parties establish a list of candidates for each constituency. 
The characteristics of the list are important : parties are named on 
the list ; this was not so originally, but by 1924, politicians had 
discovered that the names of the candidates were insufficient indica- 
tion to the voters ^ ; in addition, on the ballot paper, each party is 
designated by a number, and this is determined by the strength of 
the party in the last Reichstag, e.g. the Social Democrats, List I. 
(a) It is not compulsory to name more than four candidates ; that 
is, after the first four candidates are named on each hst, the voters 
may be confronted with and may vote a blank support to a party 
organization which has the power to fill the places to which it becomes 
entitled. 

(J) The list in any one constituency may be joined with that of 
any other within the conjoint-constituency upon declaration, and this 
gives small parties the opportunity to combine their strengths by 
arrangement in different parts of the country. 

Thus, there are large constituencies with your list of candidates, 
and the possibility of combining your list with that in a contiguous 
constituency. 

(c) Each party establishes a list of candidates for the whole of 
the Reich. (ReichsUst.) 

The electors have one vote each. They must accept the whole 
list and nothing but the hst, by marking a cross in a circle at the top 
of the hst in the bahot paper, and the votes go to the hst, not to 
separate candidates. For each 60,000 votes a party is entitled to one 
mend)er, e.g. if there are 260,000 votes, there are four seats plus 20,000 
surplus votes. 

Now, in a perfect system of Proportional Representation such 
surplus votes, which might be as many as 59,999 in any constituency, 
must not be lost ; therefore all surplus votes arc coUectod and aggre- 
gated within each of the sixteen conjoint-constituencies, and, again, 
for each 60,000 of these the party gets one more seat. But if the 
surplus in any one constituency is not more than 30,000 or over, the 
surpluses are not counted. Finally, surpluses in the conjoint-con- 
stituencies (and in single constituencies whore the parties have declared 
for a direct transfer to the ReichsUst) are swept together and ascribed 
to their ReichsUst of candidates. Here, again, each block of 60,000 
votes secures a candidate for the whole Reich. If after this division 
there are still surplus votes, then the fraction of 30,000 and over obtains 
one seat. There is one qualification : in order to avoid the fostering 
of small parlies no party may receive more members of Parliament 
^ Cf. Koellreiitter, Die Polttiechen Parteien im Modernen Staate, p. 07 ff. 
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from its Reich list than it has obtained in the constituencies. For 
example, if a party has four members in the constituencies it cannot 
have more than four from the Reich surplus. The system is almost 
perfect in its equity from the standpoint of a ‘ snapshot but not 
quite ; for we must not forget that though the intention was to be 
absolutely equitable, small and scattered parties were deliberately 
put at a disadvantage to avoid the fragmentation of the party system, 
and its consequent difficulties in forming stable coalition governments. 

There are no provisions for by-elections ; therefore, when the 
ordinary lists arc being drawn up by the party organizations, substi- 
tutes are added to provide for possible vacancies. 

Thus the general characteristics of the system are : the largeness 
of the constituencies ; the length of the lists ; the combination and 
reward of the sury)lusc.s, particularly on the Reich list ; (this, together 
with the ascription of seats to each 60,()(X) votes obtained, has earned 
the system the title of ‘ automatic system ') ; the absence of by- 
olections. 

Gi'rraany has had experience of .six elections under this system, 
and it is already possible to draw valid conclusions. Whereas there 
was a lervent belief in the system at the outset, there are now serious 
doubts, and there are plans for reform before the Reichstag.' 

In judging an electoral system three questions always arise : is 
It matliematically equitable i does it produce a wholesome contact 
between constituents and representatives 1 does it favour or jeopardize 
governmental stability i To the first the German answer is Yes ; 
to the second a decided No ; to the third, that it jeopardizes govern- 
mental stabilit}-. Upon what facts and reasoning arc these answers 
returned ? 

The system tends to split up big parties and to encourage the 
formation and independence of separate groups. Before the War 
there were seven big parties, to-day over a score are electorally alive. 
The tendency is towards a further disintegration. How far is pro- 
portional representation, in fact, responsible ? German social con- 
ditions, even apart from the electoral system, favour the creation of 
electoral parties, partly due to the national genius for association, 
but largely owing to the full and sudden onset of democratic govern- 
ment with its fissiparous temptations. This coincides with an age 
when the whole world is affected by a rather implacable division of 
economic, and class interests. In England and the. United States the 
party system preceded contemporary social and economic section- 
alism, and still contains, though with enormous difficulty, the warring 
elements. 

Yet proportional representation itself positively contributes to the 

' For discusBioii of the aystcra cf. Koellrcutter, op. eit. , Schauff. op. cit. ; Ziegler. 
Archivfur /Sozialwi6‘SeMcha/t, 1920, Vol. 55. p. 471 ff. 

VOL. II — 59 
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aggravation of successful sectionalism. In England a small party — 
for example, the United Empire Party — would fail to secure a single 
seat and would either die out or make alliances. With the German 
system its surpluses over 30,000 in a constituency of, say, one-half 
million, would be swept together, and it would receive seats. In 
Germany it is possible for the Christian and the atheistical peasantry 
to be separately organized ; for the Catholic and the Protestant or 
atheistical artisan to be separately organized ; for the large and small 
landowners to maintain separate groups ; for ‘ national ’ socialists to 
confront ‘ international ’ socialists ; for the Liberal Party to lose, one 
by one, its constituent middle-class elements, which organize severally. 
The evil is grave, for two reasons : it makes more difficult the forma- 
tion of governments, for by giving the groups independent strength 
in their own right, one more corporate conceit and resistance is created. 
Secondly, and perhaps of greater ultimate importance to society, is 
the driving of a number of nation-wide wedges deep into the body 
of the electorate, producing sections whom it is important not to make 
hostile, as this does, but to integrate. A human tendency may be 
either promoted or counteracted by an institution, and the separatist 
mentality is promoted by the automatic list system, and counteracted 
by the single-member majority system. 

The system causes vested interests to gain control of parties. 
Parties can calculate accurately, within a margin of 10-20 per cent... 
how many members will get in. In single-member constituencies 
they cannot ; for that is a system of ever contingent electoral revulsion. 
Economic interests approach the party leaders and offer support 
of all kinds in return for the names on the ]i«t. This happens in 
all modern democracies, but it is easier to effectuate with the list 
system. 

The central difficulty of the system is, of course, tlie large con- 
stituency and the long list, which inevitobly throws into the hands 
of the parties, and more, the central council of the parties, the. selection 
of candidates. It is even complained that the principle of direct 
election is infringed by the extent to which the parties intervene 
between the electors and the candidates. Further, if the party leaders 
settle the lists of names, they can demand unconditional allegiance 
from the successful candidates, and as a result the members’ attention 
is turned always more to the party machine than the constituency. 
Now, we have shown that in England also the parties are centralized 
and have a strong control over candidates, but there is always the 
chance that the candidate and the constituency may revolt. There 
is a rather subtle personal relationship between the member and the 
constituency which makes the dictatorship of party leaders effectively 
challengeable. A constituency may rather pride itself on the hetero- 
doxy of a member above the average in ability ; and at any rate the 
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member has a definite circle of constituents to whom to appeal. In 
the Crerman system to whom shall the heterodox appeal for support ? 
He is one of a team, and was hand-picked. 

Nor should we forget that whereas in England 600 local associa- 
tions of each party participate in the choice of candidates, and in 
France 620, and in the U.S.A. also a considerable number of hundreds, 
in Germany there are thirty-five, or even le.ss, centralized authorities 
for the choice and placing of candidates. Which system better pro- 
vides the real selection of a representative, or, in other words, which 
is more representative ? Further, a very large number of members 
are not elected in the constituencies at all, but from the Reich list 
which is established by the central party organization. Thus ^ : 


Elections 

Total Seats 

Nvniber of Seats 
won on the 
Seichslisi 

1920 .... 

. 466 

51 

1924 (May) . 

472 

72 

1924 (December) 

, 493 

73 

1928 . 

. 491 

76 

1930 .... 

. 677 

91 


In other words, in regard to a large number of candidates, those 
elected on the surpluses, the electors did not know at all for whom 
they were voting, nor in the end, who were elected. 

In the place of a large number of personal contests, there are 
conflicts of national party programmes ; not that in the first case 
there is no reference to personal character and deviations from the 
programme. However, there is a difference and its effects are variously 
valued. Some say that stable, unyielding party’ machines and pro- 
grammes, fostered by the system, are desirable. But the main, 1 
believe the overwhelming, body of opinion considers the concentration 
of power in the party leaders and bureaucracy a dangerous source 
of misrepresentation of the dynamic inventive impulses of the 
party. After all, if local and sectional differences are made impossible 
within the party’, an extra reason is supplied for the formation of 
new ones. 

Further, the campaign becomes less intensive, and more extensive ; 
that is, it does not occupy itself with the cultivation of the individual 
Voter by personal intervention, but in the institution of great demon- 
strations, like processions, in which the mechanical apparatus for 
making a noise or creating a diversion is predominant. It is argued 
that the system makes it impossible for new leaders to grow and take 
command of the party forces. (This is a direct corollary of the previous 
argument.) But this is already going too far ; it has not prevented 

^ From Hauplergebniaae dor Wahlen turn Reichstag, published by the Deutsches 
Statifltiachea Amt after each election. 
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Hitler and Briining from coming to the fore when the need arose. 
Yet there is a greater chance for technicians in Germany to enter 
Parliament, since it is possible to calculate pretty certainly on the 
capture of seats, especially on the Reich list. 

The older politicians, well saddled in the controlling situations of 
the party, are not opponents of the system, because their places on 
the top of the list arc assured ; and they are prepared to argue (soundly, 
we think) that security of tenure is necessary, since modern politics 
require a large degree of continuity and time to master professional 
science and tasks, a knowledge of procedure, long service on com- 
mittees, acquaintance with ways and means of approaching the 
authorities for favours or good offices, all ver}' intricate matters. 
They argue also that the system prevents undue landslides at 
critical time.s. The younger people are the strong opponents of the 
arrangement ; they are prepared to tight and win constituencies 
(even if the older colleagues arc defeated) by their own preaching of 
the evangel. Moreover, they look with dismay on the fact that so 
many of tlie seats are awarded without direct intervention of tin- 
voters at all, on the Reic/i.'iti.sf, and also the fact that through money 
transactions rcjirescntatives of powerful vocational interests are 
given winning place, s on the lists. 

Since 1924 projects of reform have been plentiful,’ for on the whole, 
Germany is profoundly dissatisfied with the consequences of the 
system. The Germans still want the (’(judy of the. ni/.slcin but not a 
number of small parties, whicli endanger the stabilit)’ of government , 
they wish to rid themselves of the machine charaet(>r of the jiarty ; 
and to establish a more living connexion between the deputy and the 
constituency. The common suggestion is single-member constitu- 
encies and these constituencies will be again grouped into about 
fifteen associated constituencies. Each member will fight alone in 
the single-member constituencies and if he gets tlie quota (e.g. 00,000 
votes) he 'will be elected. If more than the quota is obtained the 
surplus will go to his party colleagues in other constituencies who will 
benefit in the order of the votes they themselvc.s have earned. At 
this jioiiit the reformers part company, some wish to abolish the 
Rcichslisl, others to maintain it. 

The Single Transferable Vote. Now to avoid the rigidity of 
the list system many gadgets have been invented, as, for example, 
cross-voting on various lists or the inclusion of the names of candidates 
by the votei.^ Experience shows that they are worth next to nothing, 
that they tend to throw the voter under the domination of the party 
canvassers more than ever. 

One system professes to provide better remedies than any other, 

* SohaufF, op. oil. ; Ertimannsdorffer, Wahlrcthi in Oefahr (1930). 

(’f. Hoag and Hallett, op. cit. 



OH. XXI] CRITIQUE OF REPRESENTATION 92l 

the Single Transferable Vote.'^ This, like all other systems of pro- 
portional representation, is based upon multiple-member constitu- 
encies, which arc necessarily large (in order to keep down the size 
of Parliament) : 3, 5 or 7 might be the number of seats in each constitu- 
ency. The parties or other groups place as many candidatc.s on the 
ballot paper as they wish. Each voter signifies his choice not by a 
cross, but by a series of preferential numbers, 1, 2. 3, etc. The votes 
arc counted by the Returning Officer and all candidates who receive, on 
their first preferences, the effective quota of votes appropriate to the 
constituency, are elected. Tlieir surplus vote.s above the necessary 
quota are tlien transferred to other candidates who have not obtained 
the quota ; and the transfer is made according to the voter's direction 
as implied by his marking of the Irallot paper with his preferences. 
Thus the surplu,se.s are not lost for they are transferred, it i.s presumed, 
to the party-fellows of the fortirnate candidatc.s. and. at any rate, they 
are re-distrilruted in aceordanee with the voters' secontl, third prefer- 
ence and so on The advantages claimed for the system are (a) that 
e\'ery minority of the .size of the ((uota gets one Tepre,sentative and 
(6) every larger body gets as many representatives as it has quotas, 
lienee liotli minor itie.s and majorities are exactly rejrresented. 

Now the ex'tent of tire iiiatheniatieal equity of the .system depends 
upon the .size of the (jiiota, and whether the surplus votes which still 
will remain {though very few) in each eoiistitueiiey will he aecredited, 
nationally, to the jiarties not quite reaching the quota. As to the 
finst point, the sm.allor the quota the larger the size of Parliament: 
and the larger the ijuota, ,as in (Jlermanv, the moi-e are other eonskler- 
atioiis allowed to weigh again.st the prineijile of cotuphlc representa- 
tion It i.s douhrfid whether tlie mithir.sia.sts for the Single Trans- 
ferable \h)te would permit their ideal to outweigh eorisideration.s of 
utility in this matter. Tliev would no doubt aceejit the view that 
there was a margin of jiractieability m government where cotiipleh' 
lepresentation, pure and simple, must be modified. Then, to count 
siirplii.se.s, would, ns in Ocruiaiiv, produce both the good and evil of 
the lleieli list. 

Ajiart from this, wliich. let it be remembered, is a considerable 
ijualification, the system has merits — at least it would represent all 
shades of opinion more aeeiirately than at present. But what would 
these cost ? The price woulil be (1) the loss of the psychological value 
oi the small constituency, the care of which is vested in a single member ; 
(2) the maleficent soothing of that permanent anxiety of the party 
leaders us they scan tlieir own constituency in the light of present 
policy and approaching elections, and as they perceive the po.ssibilities 
of opposition within their own party from their own followers whose 

* Cf. Hamplireya, op. cit. ; and Fisi-her \Villi.nn.s, The Jtc/nrni of Elccloral Rettre- 
seniatton. 
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constituencies are prepared to support dissent with contingent revolt. 
So much is the result of deduction ; but it is also the valid implication 
of the German system of proportional representation. The effects on 
party organization and the spirit of party tactics must, however, also 
weigh heavily in the scale against the system. 

Those effects are (3) to give added power to the party leaders as 
compared with the local associations of politically conscious electors, 
(4) to tighten the disciplinary power of the party leaders over the 
individual member, and (5) to encourage group divisions and seces- 
sions and thereby jeopardize the stability of the Executive. Let us 
consider these. Party leaders must acquire added power because the 
constituencies will be about five times their present size and because 
candidates would need to be selected as a team. The increased size 
of the constituency would ultimately lead to the control of the organi- 
zation, tactics and choice of candidates by a council governing not a 
small, but a large constituency, that is, there would be less immediacy 
of contact between the govermng council of the party and the candi- 
dates and the electorate. Candidates would need to be selected as a 
team. The independent member in a team of five or seven candidates 
would be a source of weakness to his party colleagues during a cam- 
paign, and still more during the Recess, when members go down to 
their constituencies. There would grow up, neeessarily, a convention 
of Collective Responsibility of members in the constituency. The 
independently-minded man, if he were selected, would be uncere- 
moniously told (especially during a campaign), to hold his tongue. 
The ‘ regular ’ party candidate would be adopted as the best colleague. 
Is there a politician who has spoken from the same platform with 
friends and not wanted to contradict them ? l^roportional repre- 
sentation, then, encourages tacit or explicit conformity, because a 
candidate's views react not only upon Ms prospects, but on the pros- 
pects of his colleagues. They will ‘ shut up ’ the mediocrities and 
dissentients, and, as in Germany, cover them with one brilliant ‘ star 

In the single-member constituency the candidate, certainly, is 
also called upon to conform to the views of the party, but he may 
press his nonconformity with those views as far as his electors can be 
persuaded, and the personal relationship makes this feasible — and. 
meanwhile, his own chances of election are not being prejudiced by 
his colleagues, nor does his nonconformity injure them or bring upon 
all the full rigour of party compulsions and anathemas. 

Next, the enhancement of the selective authority of the party 
leaders gives them an added claim to strong discipline over their 
followers. This is necessary, but not in such a measure as to exclude 
a power of revolt, always contingent, likely to be effective, and yet 
not destructive, as in a wholesale secession. Systems of proportional 
representation tend either to tighten intra-party disciphne too much 
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in relation to the need for prompt sensitiveness and responsiveness 
to national needs, or to produce such responsiveness at the expense 
of a disintegration of parties. Loyalty to leaders, right or wrong, 
may also be claimed because the winning of seats becomes more accur- 
ately calculable — where there is a quota there is a sure seat — and in 
return for the gift the reward may be expected ; if it is not given, 
what will happen at the next election ? 

Finally, since small groups are given the chance of independent 
life by the extension of the constituency, which permits the sweeping 
together of votes, otherwise scattered and wasted, there is an encourage- 
ment not only to that resistance which is proper to a reasonable view 
honestly held upon rational consideration, but to the vanity of inde- 
pendence and di.ssent for itself and to the detriment of the common 
good. It gives a positive boniw to group separatism. As we have 
.shown in our discussions of the legislative and the executive branches,' 
this has grave results, which may, at times, threaten the parliamentary 
system itself with destruction. 

This is not all that has to be placed in the scales against propor- 
tional representation, and its abiding merit, equity. There are other 
considerations. (6) Tliosc who propose proportional representation 
leave out of all account the political imiDUtrs and conventions of a 
country — the sense of decency and political fair-play. But this i,s 
important : if the proper manners and capacities were everywhere 
spontaneously present, who would seek to create any institutions ? 
In England, though the size of the Government niajority is a guide 
to the Ministry as to what it ought and can hope to do. its views are 
inevitably tempered by the arguments of the Opposition, the views 
of members who know tlie real state of affairs in tlieir own constitu- 
encies, the prospects of the coming election, the progress of by- 
elections. English politicians are not pedantic extremists acting to 
the full beat of an arithmetically regulated pulse, but with a know- 
ledge of realities existing in the hinterland of representation in the 
House. Why else do they employ Whips and Chief Party Agents, if 
not to discover feelings and prospects, as distinct from the statistical 
fa5ade. presented by what they can muster, at need, in a division ? 
.Vor (7) are politics determined once and for all by the General Election, 
but by a multitude of dynamic and spiritual factors us efficient in the 
cause of good Representative and Responsible Government as the 
General Election itself. As we have already shown, parliaments and 
governments are surrounded by influences of groat effect, though they 
are not based on elections, and there is an enormous amount of agreed, 
all-party legislation and administration. These factors make for as 
true a representation as accurate proportions. 

(8) Though there are definite and disturbing flaws in the single- 
member constituency with a relative majority, it has some strong 
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points which are indispensable to secure responsiveness and respon- 
sibility in government. There is a close and necessary connexion 
between the Electoral System and Parliament and there is just as 
close and necessary connexion between that system and the Govern- 
ment of the day. 

In the Cabinet there is concentrated the politically vital function 
of initiating legislative and administrative policy (including finance), 
and the direction and control of the activities of the Civil Service. 
Parliaments talk and divide : Cabinets think, propose and act. In 
England, at least, the Cabinet’s touch with the country is as vital as 
its touch with the House of Commons. The mentality, native and 
cultivated, of English politicians, perception of the need for decision 
and vigour in the Executive in the iacc of modern problems, the 
necessity of decisive leadership and time-distribution in the House 
of Commons, popular inability to fix responsibility save when the 
agents of government are few, and the warnings derived from the 
defective functioning of foreign institutions, have combined to bestow 
governmental predominance upon the Cabinet, and. siue<‘ 1807. 
tightly to laee the Cabinet to the electoral' by means of strong party 
organizations 

To be really responsive to popular opinion, the Cabinet mii.st rest 
upon a party organization which is nio.st vividly in contact with the 
constituencies, i.e. where the individual member has a clear and 
definite interest in hi.s constituency. The Cabinet, to be efl'ectively 
responsible to the country, must rest upon the sujiport of a single 
party, or, at least, the smalle.st number of a.s.sociated groups. For 
only then (i) is the electorate best able to know who is to praise or 
blame. At each General Election the aspirant Ministry comes before 
the electorate with a record and a jiolicy ; a.s it has been ajitly said : 

‘ A general election is, in fact, considered by a large portion of the 
electorate of this country as practically a referendum on the question 
which of two Govi'riinients .shall be returned to power.’ ^ And (ii) 
there need be no surreptitious political bargaining between ' miiiis- 
trable ’ groups resulting m contracts (not submitted for popular 
ratification) as to policy, destructible by any one of the contracting 
parties, without the country being able to hold them to their pledges. 

Any electoral system, therefore, which can be shown to militate 
against the maintenance of a Cabinet system based on a .single-party 
organization is to be avoided . at any rate, we must not forget that 
the consequences arc serious. To the very frequent and highly 
characteristic question asked by English electors : ‘ What is the next 
Government going to be ? ’ the electoral system ought to provide a 
clear and unambiguous answer. 

Further, (9) we are forced to the conclusion that any electoral 

1 Royal Commission on Electoral System^ (1910). 
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system which gives a rough numerical expression of the strength of 
maiu political tendencies, is the only one practically workable as far 
as Parliaments are concerned. Only a few salient principles, repre- 
senting the main opposing attitudes of mind, can ever be there dis- 
cussed, as we have amply shown in the chapters on Parliamentary 
Deliberation. It would be useless for every little group to be repre- 
sented ; the assemblies have not even the time adequately to discuss 
the views of throe great parties in the State on all the issues that arise. 
An electoral system based wholly or mainly on the desire, to give any 
and every small group the cliance of returning a representative would 
be a political futility ; for only by a rare stroke of luck would 
the representative get the opportunity of .speaking. If any assembly 
were fully representative — as the more extreme advocates of pro- 
portional representation suggest — no business could be done. The 
exigencies of Parliamentary time (Iw'sides other matters) force men, 
tJierefore, to leave their small cave.s and enter larger combinations 
for the support of a common programmi' ; and, as they do this, the 
I'xaclneK.s of representation is ,<('<■» to be a ihim; of neither great nor 
iiUirnafp political moment. 

(10) Many issues arise in the course, of the Parliamentaiy period 
which were but dimly perceived, or not jicrceived at all, at the time 
of the election. It is good, though not vital, to have some definite 
indication of public opinion upon them. The method of a Referendum 
is impossible, as we shall .show pre.sently. But the close connexion 
between member and constituency, the interest of the member in the 
discovery of dynamic ojmiiou in his con.stitiienc.y, is one guarantee of 
popular consultation. As there is an ‘ atmosphere ' in the Hou.se of 
Commons. ‘ the sense of the llou.si" ’, which Ministers do well to assimi- 
late, and which can only be assimilated by con.stant attendance on the 
Trea.siirv Bench, .so there i.s an electoral atmosphere the best apprecia- 
tion of which can come about only by a highly personal interest in the 
const itiiency. The lloii.se of Commons is. moreover, profoundly 
afl'ected by the arguments raised at a by-election; and whereas the 
siiigle-incmbcr system makes by-elections, they are practically imjios- 
■sible in a system of proportional representation. 

These, then, are the main issues involved in the question of electoral 
.sy.stenis. Where they are of less importance than they have seemed 
to us in this discussion, for instance, m municipal government, where 
the area is necessarily small, then the weight to be given to the various 
hictors may be different from what w'e have ascribed to them. Let 
II, s, however, not forget that the question is not only soluble by refer- 
ence to the representation of opinion and feeling in the legislature, but 
the making and unmaking of GovemmetUs. 

Direct Legislation. The difficulties of representation have led, 
among other things, to the demand that parliamentary and party 
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government shall be at least mitigated, if not displaced, by the direct 
action of the people. The maximum demand (as in the Bolshevist 
theory of government ^ and that prevalent in some American States) * 
is for the right to elect and recall, at short intervals, all the officers of 
government, judicial and executive, as well as legislative. A more 
moderate demand is for Direct Legislation, that is, the Referendum and 
the Initiative. In both of these devices the people are (formally) 
called upon immediately, and not through the intervention of political 
parties, to record their votes on projects submitted to them ; but, in 
the first, a parliament refers its work to the people for approval or 
disapproval, while, in the second, the people have the right to initiate 
a proposal, and this, upon various conditions, is submitted to the 
people for approval or disapproval. In other words, by the Referen- 
dum, it is intended that the people shall have the opportunity of 
passing judgement upon a Bill which has already been dealt with by 
the people they have elected ; by the Initiative, that they shall bo 
able to introduce legislation which their elected representatives have 
not for some reason already handled. 

Now as soon as these institutions are examined, it will be seen that 
their merits are built upon deficiencies in modern parliamentary 
systems. The arguments were most fully adumbrated, in relation 
to a practical Constitution, in the German Constitutional Assembly 
of 1919. Direct Legislation was recommended to correct the internal 
difficulties of Parliament resulting from the fragmentation and un- 
compromising attitude of political parties. These ditiiculties produced 
either unholy partisan arrangements, giving a majority to an accidental 
coalition, when the result ought to be referred to the people, or pre- 
vented legislation from getting beyond the initial stages. In other 
j words, the party system may be so lacking in suppleness that it splits 
j up the general will, and the only way to get back to it, is to take 
proposals directly to the peojile. The fear of the temporary majority 
unfairly rushing into legislation is very strong. Next, as in the example 
of the Australian Constitution, Direct Legislation was recommended 
as a device for breaking a deadlock between the two Chambers. This, 
of course, is an old claim of the British House of Lords. It was, in 
fact, apart from the use of Direct Legislation in constitutional amend- 
ments, proposed by Preusz as the only occasion for the use of the 
Referendum in the German Comstitution.* Thirdly, Direct Legislation 
was proposed as a corrective of the petrifying cfiects of Proportional 
Representation, it being argued that the system used in Germany 
would promote the permanent reign of a number of party officials and 
the hierarchy of leaders. These might be stupid and fly-blown, and 

^ Cf. Mirkine-Guotzevilsch, op. cit. 

* Cf. Dcaloy, A//icrwan State Constitutions ; l)ocid, State Oovernment (Edition 1927). 

* Cf. Chapter on Conatitutions, suyra. 
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the means to make a fresh wind blow was a direct appeal to the 

argument which has been used in the development and 
propagation of these devices in Switzerland and many States of 
America, is the ^ucational value to the people, and the simple faith 
in the spiritual value and intellectual soundness of the popular wilV 
It must be admitted that neither of these arguments has been subjected 
to a really critical test. As to the educational value of Direct Legis- 
lation, is this more educational than participation in general elections ? 
Only, I should imagine, if there were a campaign in a particular measure 
or measures much more often than there are general elections, and 
only if the party organizations were made to improve themselves to 
meet this formidable task, or if some other type of popular propaganda 
and organization arose in the place of modern parties. The argument, 
then, either docs not face its own consequential difficulties, or else, if 
(he referendum is only occasional, much less weight must be attached 
(:0 the argument. As to the faith in the value and soundness of the 
jjopiilar will as contrasted with that will when operating through 
party organization and Parliament, ample discussion in the preceding 
cliapter has taught that it is an illusion. 

Finally, there is the belief of Conservative Parties that Direct 
Legislation is, on tlie wliol(% conservative rather than progressive. 
What this means, and whether and why it is true or untrue, we explore 
presently. 

It is already clear, however, that the discussion of Direct Legis- 
lation cannot take place in a vacuum, hut it must be put into this 
contc.Kt ; whether, on the whole, the complex of representative institu- 
tions (the parties, the vocational and cultural groupings, etc.), which 
already produces a very close approximation of popular will and 
legislative result, can be improved by Direct Legislation. 

Let us begin by observing the actual conditions prescribed for the 
exercise of Direct Legislation. Distinctions are made betw’een Consti- 
tutional, Ordinary and Financial Legislation. In most of the American 
States (but not in the Federation),^ in Switzerland, ^ Australia, a consti- 
^ t iitlonal amendment must be compulsorily referred to the people for 
their direct vote. Wc have already explored the reasons for this : 
certain rights and obligations are considered to be so important that 

^ The account relaliiig to tlio U.S.A. has been olflained from Lowoli, Public Oinnion 
find Popular Goicrn)ne.iU (2rul Edition); Holcombe, State Government in the U.S.A. 
(1922); Dodd, op. ciL. ; Haines and Haines : Wofpnnneai (1920). These 

hooks refer to the older treatises of Olwrholtzer and others, which are, however, of 
MnalJ critical value. 

The account rclaling to Switzerland is from Lowell, op. cit. ; Rappard, ‘The 
fnitialive ^nd the Jieferenduni m Switzerland in A??i€ncan Pohtical Science HevieWf 
1012, pp. 3-l5-t)0. Same author, American Political Science Review, 1924; Bonjour, 
Real Democracy in Operation (1922) ; Brooks, Government and Politics in Switzerland, 
p. 134. 


people. 

Another 
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a change is made especially difficult ; we also showed that the essential 
aimed at is care in the legislative process, and that this is compounded 
of the actual electoral process, the quality of parties, the quality of 
the men and women in the parties, the nature of parliamentary pro- 
cedure, and the general probity of the civilization in which those 
function. There is no escape from the conclusion, that whether a 
formal and compulsory referendum on consl-itutional amendments is 
desirable or not, depends upon the combination and relative quality 
of these eleniejits in different countries. In England, as we have 
shown, the House of Lords, and the circles of whose mind it is a speci- 
men, certainly believe i!i the de.sirability of such a referendum.^ Its 
formal introduction involves the duty of writing the Constitution, and 
reforming the body which can demand such a referendum. 

In Switzerland it is possible' to initiate an amendment to the 
Constitution by petition of 50,<KX) voters ; in many American States 
the popular initiative, is a means of proposing constitutional amend- 
ments ; so, also, in Germany, by the Constitution of 1919. In the 
first country the ancient practice of democracy, a peculiar })roduet of 
the small size of the localities (called Cantons) and the comparative 
smallness of the, social problems, produced the theory of the consti- 
tutional initiative ; in America tlie causes were the idealization of 
the power and capacities of the plain people and the reformers' desire 
of overcoming the e.xcessive corruption of the political ' machine ' ; 
in Germany, tlii' sudden advent of a democratic .sy.stcm, the ideulizu- 
tion of 8wis,s democracy liy the Social Democratic Party and the 
Democrats, and the gi'iieral scorn of the extreme Socialists and Com- 
munists for representative forms, as well, perhaps, as the belief in the 
possibility of revolutionizing the ma.sses by freijuent agitation, led, 
with hardly any permanent and deliberate intention, to the constitu- 
tional initiative. 

On ordinary laws there is no initiative in the Federal Authority 
of Switzerland, somewhat surprisingly - : for most of the arguments 
which apply to the other forms of direct legislation would seem to 
apply to this : but the cantons have this form. Howe.vi'r, the consti- 
tutional initiative is wdde enough to include ordinary legislation when 
proposed as a constitutional amendment, and this, which is fouiitl in 
some States of the U.S.A. also, is a defect rather than a merit — to put 
ordinary laws into the Constitution. Several States m the U.S.A. 
have the ordinary initiative, the practice having been begun m 1898. 
In the German Constitution of 1919 the initiative on ordinary laws 
also appears. In America more States permit the ini tin ti'd law to go 

^ Cf. Chapter on Constitutions, fsupra. 

* Bonjour urges that the Jegislativc initiative is tiol ucce]>lud Ixtcausc* a direct 
legislative power in the people would infringe the Federal principle of legislation 
by the unitary element and the cantons concurrently. 
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to the people directly, than indirectly through the legislature first, for 
its amendment or counter-proposal. In America also, all the States 
having a constitutional initiative permit the direct placing of the 
Amendment before the people. In the Swiss Federation and in 
Germany the proposal goes first to the legislature. The American 
practice of permitting direct proposition to the people, has the serious 
potentiality of reducing the credit of the legislature and permitting 
badly drafted and unsound legislation. 

In Switzerland, many American States and Germany, laws already 
passed may be referred to the people upon petition of a certain number 
of voters. This is called the optional referendum. 

In all these cases no distinction is made between the natural 
subject-matter of one proposal or another, or on the grounds of the 
complexity or technical difficulty of the legislation. The ordinary 
conditions having been met, the people arc sovereign, except in the 
cases where the result infringes a superior Constitution, as in the 
II. S. A,, Switzerland, and Germany.^ 

However, there are cases in which direct legislation meets certain 
statutory or administrative hmits. Thus in the Swiss Federation the 
referendum can only be applied to laws ‘ and resolutions of general 
application and which are not of an urgent character This clause 
has been interpreted as excluding treaties, the budget, grants-in-aid for 
local improvements. A similar ‘ urgency ’ clause is found in the 
.\merican State Constitutions ® ; in the German Constitution and in the 
State Constitutions there are also similar exemptions. 

Now, what is the inward meaning of these limitations : urgency, 
general application, and finance ? The makers and interpreters of 
constitutions liavc feared the ignorance or the selfishness of the voters. 
Have they had good reason for this fear ? Experience shows that 
they have. The people have been irrational in regard to sanitary 
measures, on the grounds that their individual liberty will be limited, 
niggardly, and even spiteful, in relation to the salaries of public officers, 
inclined to get special advantages for their own locality without any 
account of the public cost, and steadily against the assumption of tax- 
ation burdens although prepared to receive public benefits. 

Let us consider the results of experience somewhat more closely. 
(We leave Germany to the end for special treatment.) Numerically, 
the opportunities of Direct Legislation have been amply used in 
Switzerland and the American States, in some American States too 
often for the peace of the electorate, its interest in the subject, and 
its capacity to discriminate and judge. In Switzerland the Referenda 

* K()ually in a State nithin the German Keich. Gf. h’leiner, Schweizerisches 
Hiiiidrsstaatsm III, p 274 ff. 

“ Op. cit., p. 298. 

** Cf. Lowell, p. 175 : ‘ Urgent for the puhlie peace, health or safety.’ The power 
la freely used. Cf. Lowell, p. 175, and Uodd, pp. 617-19. 
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from 1874 to 1924 showed the Swiss people to be anxious for liberal 
political rights, severe to murderers, a drag on the process of centrali- 
zation, in favour of tariff duties, occasionally anti-Semitic, a drag on 
State activity in the control or management of industries, supporters 
of domestic virtue (in the marriage and liquor laws), steadily austere 
(especially in the Cantons) in relation to the payment of public officials, 
and unenlightened regarding public health measures. On the whole one 
may say the effect has been conservative ; or, in other words, the assem- 
blies were ahead of the people. Moreover, the people have certainly 
not acted spontaneously, but have, in fact, been incited and whipped 
up and informed by the same proces-ses of electoral campaigning by 
political parties and ancillary organizations as we find in democracies 
without Direct Legislation. In the American States Direct Legislation 
has fairly effectively coped with the organized spoliation of the public 
by industrial, commercial and financial bandits, and effected consti- 
tutional reorganizations ; apart from this, a generally conservative 
and parsimonious attitude was adopted both to proposals emanating 
from the legislature, and more so, naturally, from the groups of reformers 
who initiated proposals. Appropriations for education, and proposals 
involving taxation, and the principles and machinery of taxation, have 
been treated conservatively. 

Now these very results might confirm the belief of some people 
in the virtue of, at least, the Referendum. On what is this obvious 
conservatism based ? It is due to the natural selfishness of the 
individual who can only be made to bear a social burden if he is 
thoroughly informed as to its meaning, its individual benefit to him 
as well as the social benefit it will produce, or, failing this, if he is either 
induced to trust certain leaders who can take a broader view than he 
(especially as the main burden will be not on the leader but on other 
people), or, again, if he is simply compelled by those who know better. 
Direct Legislation places the weight upon the first of these factors ; 
and since, as we have seen, the average elector is not educated or 
naturally apt to place confidence in this factor, without at the 
same time radically altering almost every present form of living and 
formal and social education and culture, is to place confidence in 
people who do not merit it, and who forthwith become the natural 
prey of pohtical parties and other associations who, in most cases, 
think for them and force them into paths the character of which 
they cannot independently understand. We have already shown 
that the politician succeeds by window-dressing and the offer of 
free pleasures and the pretence that there are no burdens to be 
borne. In most cases, that is, at the present stage of democratic 
development, unavoidable : otherwise the people would destroy them- 
selves. 

These considerations are borne out by observation of the actual 
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voting in Direct Legislation both in Switzerland and America. 
Broadly these conclusions emerge : that the percentage of voters is 
small, the average being a little over 60 per cent., this rising to as 
much as 70 per cent, and 80 per cent., in issues which stir the moral 
conventions or the property instinct, and falUng, though rarely, to 20 
per cent, and lower where important but technical issues relating tO' 
administration are involved ; that the votes in Direct Legislation are 
most usually between 10 per cent, and 20 per cent, lower than those 
for candidates for legislative and administrative office ; that the- 
votes are often exceedingly close, and this, combined with the smallness 
of the total vote, often results in a change, of the law' by a minority of 
voters. It seems quite clear from the accumulated results in both 
countries that an extensive and real opinion prevails and can be 
expressed on the primary and elemental issues, such as are embodied in 
the Ten Commandments, as, for example, on drink, crime, dishke of the 
foreigner (whether individual alien, the central authority or another 
State), covetousness of property, woman suffrage, factory regulations of 
an obvious kind. Sabbath observance, but as soon as subjects are mooted 
for the judgement of which a careful process of bringing back to first 
principles is needed, the voters are clearly at sea ; for example, in the 
question of jury trial, the extension of educational opportunity, 
constitutional devices like proportional representation, the voters 
are baffled without special instruction. Not that the first class of 
subjects does not merit or require thought, but the prejudices upon 
them are so widely shared and intensely believed to be true that many 
people will vote, and decide. This does not prove that the result is 
good. 

When we ask then, what good has Direct Legislation done in 
the countries where it has been actually used, the answer must surel)’ 
be that these countries, save for the combating of the dishonest 
‘ bosses ’ in the American States, are no better off, and are probably 
worse off. This is certainly the opinion in America. The Swiss 
idealize their system more than the Americans, but when one examines 
their opinions they are seen to lie of small substance. Consider the 
utterances of Bonjour ^ ; ' It is the surest method of discovering the 
wishes of the people — an excellent barometer of the pohtical atmo- 
sphere.’ But we have seen that the people’s wishes can be destructive, 
when they have not met together to di.scuss the consequences of their 
activity and are not enlightened by those who are wise and informed. 
He proceeds : ‘ It compels the legislator to conform with the aspira- 
tions of the people, if he does not wish the fruit of his labours to perish.’ 
But the legislator’s fruits may be so good that they ought not to perish, 
and the aspirations of the people may be uninformed, unintelligent and 
vindictive. ‘ It puts an end to acute conflicts between people and 

* Op. fit,, p. 114. 
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governments, and provides one of the safest barriers there can be 
against revolutionary agitation.’ To this the answer is that the 
conflict is ended by brute force — that is a majority decision, which 
has in some cases been an exceedingly small majority, and sometimes 
a minority of the whole electorate ; and as for a barrier against revolu- 
tionary agitation Bonjour himself says (though in regard to the 
Initiative) that in the direct war tax proposal ‘ the Socjalisfcs made 
their appeal to the lowest instincts of human nature 

Nowhere is proof adduced that legislatures or parties are better 
or worse since the introduction of Direct Legislation. As to the theory 
that the people are educated by the campaign, even in the few American 
States where ‘ publicity pamjihlcts containing arguments for and 
against the proposals, are officially circulated,’ it is hardly more 
than cant to pretend that the people receive an addition to their 
political education, and, in fact, the account of Direct Legislation in 
both countries shows more blinding and deception than quiet rational 
explanation of the proposals. Moreover, in some American States, a 
large number of referenda are voted upon at a single time : happy, 
indeed, the country with a peojile that could di.stinguish the propo.sals 
and utter a true judgement upon each. The people have, in fact, 
been sometimes gulled by an attractive clau.se deliberately placed 
early in the bill. Hence, either the parties rule ; or no one rules but 
unadulterated prejudice ; or small coteries step in and win a decision 
without continuous responsibility. Further, tlie existence of the 
appeal to the people lias been ii.siul in Switzerland by minorities to 
blackmail the majority into concessions wdiich have been made to 
save trouble, but not to act virtuously. 

When, therefore, we have discounted the special reasons for Direct 
Legislation in the extraordinary corruption of American politics, the 
flaws in party organization ; when wo have allowed for the com- 
parative simplicity of the issues in small territories ; when we subtract 
the effects of the ‘ urgency law ’ and financial limitations , when we, 
examine critically the patriotic enthusiasms of those who so applaud 
the favourite institutions of their own country— we are left with the 
belief that these countries would bo better off if the voters concerned 
themselves more with exercising a choice of legi.slators through the 
process of nomination in their respective parties, a matter for which 
they seem to have a greater propensity, and which we believe they are 
better able to do — to learn to choose some one whom on the grounds 
of honesty, capacity and consonance wdth their general point of view 
and intere.sts they can trust. This, J think, leads to emphasis on the 
party system as the medium of government, — especially for large 
States with complex interests, and greater difficulties to the propa- 
gandist. 

' On this compare Lowell, op. cit., and the iie/ereredum in Oregon, by Barnett (1916). 
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Let us now consider the special case of the Gleiman Reich. Direct 
Legislation is introduced and regulated by Articles 72-76 of the 
Constitution,^ and the necessary laws prescribing the details of the 
process. “ 

There are five cases in which legislative projects may be referred 
to the people : 

(a) At the request of one-third of the full membership of the 
Reichstag the promulgation of a law is postponed for two months 
and one-twentieth of the electorate may demand a referendum.® The 
intention of this is to give a substantial minority the opportunity of 
challenging an unreasonable and violent use of the majority’s power.* ► 
The original form of this provision was the referendum at the direct 
option of the people, without any intervention by the Reichstag. 
Prcusz did not propose this. It was proposed by the more radical 
socialists ; the moderates and the representatives of the Right, how- 
ever, obtained the modification of the original proposal, in order to 
prevent the instability which would result from a direct optional 
referendum. Moreover, in order, again, to prevent a minority from 
being unduly obstructive. Article 72 provides that this shall not 
apply to .any law which both Reichstag and Reichsrat declare to 
be urgent. However, the President of the Reich then has the 
power of decidmg whether, nevertheless, the law shall be submitted 
to the people for the process preliminary to a referendum. This 
possibility has been used twice : once in 1925 when the Law on Devalu- 
ation was passed. This law had serious social effects in its attempts 
to regulate the situation of loans, contracts and other financial engage- 
ments which had occurred during the period of inflation. Whether 
the situation were ignored or legislatively remedied many people 
were bound to be seriously afiected — so much so, in fact, that there 
still exists a political party of ‘ the sufierers by devaluation Reich- 
stag and Reiebsrat declared the urgency of the law,® and the President, 
on the recommendation of the Ministers of Justice and Finance, decided 
to promulgate the law.® Secondly, in February, 1926, the statute on 
the Simplification of the Law of Military Penalties, an actual majority 
of the Reichstag voted against promulgation. ^ This resulted in negoti- 
ations, the amendment of the law, and its promulgation in a new form. 

This Article constitutes a source of instability, especially since only 
one- twentieth of the electorate are needed to produce a referendum. It 
throws difficulties on the Government, in really difficult matters, for 

* Cf. the Commentaries on these Articles in Anschutz, Poetzsch-Hefifter. 

* Oesetz liber den Volksentscheid, 27 Juni J921, etc. The beat description and 
commentary is Kaisenberg, Volksentscheid vnd Volksbegehren (2nd Edn., 1926). 

* Arts. 72 and 73, Clause 2. * Cf. Bericht und PrntokoU, p. 308 ff. 

* Of. Stenographische Berichie (Reichstag). 15 July 192.5. 

* Cf. Purlitz, Oeschichtskalendar^ 16 July 1925. 

’ Cf. Stenographische Berichie, 18 March 1926. 

vor. ir. — 60 
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it -would steadily need to convince two-thirds of the Reichstag (origin- 
ally), and it strengthens the Reicharat by giving it a power of co- 
operation in the declaration of urgency. Let us remember, also, that 
this Article goes together with a system in which the original proposal 
of a three-year term for Parhament was rejected in favour of a four- 
year term. 

(6) Article 73, Clause 1, gives the President of the Reich the power 
to submit any law, within one month after its passage, to a referendum. 
In a later chapter ^ we show how, even in Preusz, the spectacle of 
defective parhamentarism in other countries had created the desire 
to establish a powerful and directly-elected President to act as a check 
and balance in relation to Parliament. This Article is in the same 
order of ideas, ^ and was carried at the instance of Radical Democrats 
and Socialists. The intention -was to give tlie President an independent 
discretion to challenge the law-making faculty of the Reichstag and 
thereby bring in the people to redress any fault — in their view. Thi> 
power was given partly on the grounds that the President was himself 
directly elected by the people — hence of authority ecjual with the Reich- 
.stag. The queer thing is that the action of the President is deemed 
to need ministerial counter.signature.^ Thus the President is given 
an independent right to raise the que.stion, and demand tlie Cabinet’s 
agreement ; but he has no constitutional power to enforce his demand, 
except to dismiss an unobliging Cabinet. Vhether he does this must 
depend upon the general balance of political forces of the moment, 
such as those we describe later in the chapter on the German Cabinet. 
No doubt this is a power to be used only wlien a law has been passed 
by a bare majority and in abnormal and transient circumstances. The 
constitutional right, at any rate, adds to the prestige of the President. 
The right has not yet been used. 

(c) The Referendum is used as a means of settling a conflict of 
opinion between the Reich.stag and the Keichsrat. This wo have 
already discussed in the chapter on Federalism in Germany since 1918.-* 
The power to submit to the people on this basis has not been used. 

{d) Article 73, Clause 3, admits the Popular Initiative or Request 
{Volksbegeliren) ; all the other eases of direct legislation are Popular 
Decisions (Volksentscfieid), since the initiative to call in the people is 
taken by some other institution. The Article reads ; 

‘ further, u reforenduin is to be held if one-tenth of the registered voters 
demand it after the submission of a project of law. Only an elaborated pro- 
ject can be the subject of a popiilai- initiative. It is to be introduced before 


^ Chapters on the Cabinet and Chiefs of State, m/ra. 

^ Bertcht und Brotokollf p. 308 ff. Preusz did not propose this. He was, on the 
whole, against the Referendum. But he said that he had had in mind a Presidential 
Referendum. 

" Thus Auschvitz, op. cit. (Edition 1930), p. 337. 


* Btipra, Chapter X. 
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the Reichstag by the Government with an explanation of its' own attitude. 
The referendum shall not take place if the desired project is accepted by the 
Reichstag without amendment. Only the President can permit referenda on 
the Budget, laws regarding taxation and regulations regarding salaries.’ 

This Article has been used several times and it is, in fact, a very 
mobile element in the Constitution. Taken together with Article 76 
it permits direct legislation on ordinary matters and on constitutional 
amendments. 

Let UN, first, observe the limitations of the Initiative, (o) There 
are excluded certain subjects relating to finance. These limitations 
resulted from two motives ; the conviction that the people could not 
know sufficient of law, admini,stration, and public and private finance 
and economics, to give a rational decision on the subject, and the 
fear that the organized groups either favourable or hostile to central 
and local civil servants would too often attempt to upset the existing' 
situation. The financial limitations have been quite broadly inter- 
preted in practice, as we. shall see, and the broad interpretation finds 
a majority of defenders amow/ lairycraJ In tlii.s interpretation it is 
interesting to find adduced the experience of various countries, and 
of England in particular, where the initiative in finance is either 
located in the G-overninent entirely, or Purliament subjected to 
severe limitations," and the considerations which there hold good 
certainly hold good of direct h'gislation a /(j-rtiori. (h) The second 
class of hniitations comprehends the special majorities required. 
Thus : where a referendum is in challenge to a resolution of the 
Reichstag, a majority ot tlie registered voters must have participated 
in the referendum (.\rt. 75) : that is, the referendum has no force at 
all imle.ss at least half the voters poll valid votes. The reason for 
this jiro vision is, when we remember American and Swiss experience, 
obvious. It gives rise, however, to the tactics during a referen- 
dum of telbng those who arc against a project simply to stay at 
home and not register their votes. Further, whore, according to 
Article 76, a referendum with the force of a constitutional amendment 
occurs, ils acceptance by the nmjority of the registered voters is required. 
Thus those in its favour need over one-half of all the registered 
voters positively for them. Again the tactics of the opposition is 
to tell voters to stay at home, and to argue that the initialed 
project is a constitutional amendment. What is a constitutional 
amendment has also been rather widely interpreted. 

Experience of the Referendum under Articles 73 and 76. 
Up till iSeptembi'r 1929, there were seven ' popular ' initiatives. 

^ Uf. tile diBCUHtiion by Carl Schmitt : Volkseutschiid und Volli-bigtliren (1927). 
Xaturally, they are not eonvinred of the Icgiblative capacitj of the people. This 
attitude la of a piece with their vmdicalion of the judicial right to review the Act)® 
f'f I'arhament and the Executive for its conbtitutionahty. Cf. Chap. VII, anpra. 

Cf. Chop. XIX, vRpm. 
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Upon two only has the full procedure * been carrie'd out, the rest have 
been abortive. The first abortive popular initiative was that of the 
Reich Federation for Housing and Leaseholds ‘ to amend the law 
on Housing It was accepted by the Government, but its promoters 
themselves dropped it.® The same association proceeded with a new 
proposal, and this was rejected by the Government as a finance law. 
In April, 1926, the Association of Small Savers initiated an amend- 
ment of the Devaluation Laws. It was rejected by the Government 
as a law afiecting the Budget. The Government argued that ‘ a law 
which materially amends the whole financial situation is inherently 
and without a doubt a law affecting the Budget. . . .’ ® Schmitt ‘ 
holds that the term ‘ law on the budget ’ properly refers to any law 
‘ the substance of which is by monetary measures to provide new 
income for the State’s finances or to put new burdens upon it ’. In 
1927 the Reich Association of those injured by the Devaluation of 
Money ® initiated a measure to return to the monetary valuations 
of debts, contracts, etc., before January 1924. This was rejected 
by the Government on the grounds that a finance law was involved. 

The Government’s interpretation of the financial and constitu- 
tional nature of an initiative is final, the constitution having provided 
no other authority to decide this or to act as a court of appeal. 

Two initiatives have gone through all prescribed stages : the 
Referendum on the Expropriation of the Prince.s, 1926,® and the Refer- 
endum on the Young Plan of 1929, or, as it was cleverly termed by 
its promoters, The Freedom Law, or the Law to Prevent the Enslave- 
ment of the German People.’ 

The Referendum on the Expropriation of the Princes was sup- 
ported by the Social Democratic Party and the Communist Party. 
It provided for expropriation without compensation, the amount thus 
saved to pay for social welfare arrangements. Parliament had not 
been able to settle the question owing to the disintegration of the parties 
and the impossibility of compromise. The joint committee applied 
for permission to initiate ; this was granted without the production 

^ The prooedure is provided in the Law Relating to the Referendum, for which 
see Kaisenberg, op. cit., and the law relating to voting procedure at general elec- 
tions ; cf. Pootseb, Jahrbuch des Offeiitlichen liechis^ 1925. 

* This led to the rule that after six months an abortive initiative lapses. 

* Cf. Purlitz, op. cit., at proper date ; Kaisenberg, Zeitschrifi fur Ojfenttiches Recht, 
VJ, 186 ff., on tht. various issues and interpretations involved. The organizer of 
the Association of Small Savers, Dr. Best, wrote an article on the subject the title 
of which, very naturally, was ‘ Suppleness of the Law and Breach of the Constitu- 
tion ’ {Rechtsbeugung uiid Vtrjassungsbruch). 

* Op. cit. 

® Cf. Reichsarbdtsgemeinschafi der Avfwertungfigeschddigten ; Poetsch, Jakrbucht 
1929, p. 136. In the text 1 have omitted mention of the Communist Party’s Initia- 
tive of October, 1928, demanding the cessation of work on the armoured cruiser. 
It failed for lack of support in the preliminary stage. 

® Ibid. ’ Cf. Merk, work cited on p. 937, infra. 
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of 6,000 supporting names (which the law requires in the case of appar- 
ently weak organizations). Two weeks is the time allowed for the 
registration of the supporting voters — the preliminary process as it 
is called. One-tenth the voters are required for endorsement : about 
4 million. In fact, 12-5 million entered their names. The process 
of canvassing is paid for by the promoters : the public pays the 
expenses of the returning officers. In April, 1926, the joint com- 
mittee produced a bill in very terse terms, and it then became the 
duty of the Government witlnn three months to introduce it before 
the Reichstag. This was an exceedingly disturbing and unwelcome 
task. This was done, and the Government declared the initiative 
to be of a ‘ constitutional ’ nature, since it affected the right of property 
declared in Article 163 of the Constitution. The Reichstag suggested 
amendments ; none was acceptable. Hence the project put by the . 
Joint Committee went separately to the poll of the people. The 
question arose, if the Reichstag suggests amendments, in what form 
can a popular vote occur , shall the people be asked (1) to reject both 
or (2) to accept either one or the other ; of course, they could not 
(3) accept both. Further, shall there be two stages to decide (1) or (2) 
or only one stage ? For the time being it has been decided to have 
the one-stage procedure, for simplicity’.s .sake ; though it is recognized 
that some proposals would require two .stages. The Referendum then 
occurred on a plain Yes or No on the. original proposal. The promoters 
found the cost of their propaganda ; their opponents were compelled 
to find the means of defence ; and the official costs were met out of 
public funds. Nearly 20 million affirmative votes (one-half the elec- 
toral register) were required to accept the law : in fact, only 15 million 
voted, of which one-half million were invalid. The initiative was 
defeated. 

In October, 1929, the extreme nationalist organizations, under 
Hugenberg, and the leaders of the Stahlhelm initiated a proposal 
rejecting the Young Proposals, prescribing certain lines of foreign 
policy to be pursued by the Reich.stag. The proposal wa.s, according 
to some jurists, notably Anschutz, a finance law, since it would have 
placed an additional burden on the Budget by bringing into force 
.igain the Dawes Plan. It should therefore have been disallowed. 
Other counsels prevailed, namely, that it was admissible on financial 
grounds (apparently), but it amended the Constitution by contradicting 
the principle of the separation of powers, since the Reichstag was ordered 
to conduct foreign policy, which according to Article 45 of the Constitu- 
tion was a Presidential power.*^ Therefore a majority of the electorate 
must be obtained. A little over the necessary one-tenth were obtained 
in the preliminary procedure. The Government secured the rejection 

^ On the constitutional isHucs raided by this referendum see Mcrk, Zeitschrift fur 
OffenilKhen lieefUSt 1930, p. 83 ff. 
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of the draft in the Reichstag. In the final vote only 6 million votes 
were registered, and the proposal was thus defeated. 

The interesting features in these two referenda are the answers 
which they provide (tentatively) to certain questions which political 
scientists have long asked in those large States where the referendum 
has been proposed.^ 

(a) Is the vote on the referendum materially dificrent from the distri- 
bution of votes as given to the political parties at the immediately 
preceding General Election ? It is not. In the election of December, 
1924, the Majority Socialists and Communists alone had together 
polled 10| million votes ; these parties managed the referendum 
campaign, and the votes in its favour amounted to 14J million. In 
the second instance the general electoral vote and the referendum vote 
were, even closer. 

(b) Do the political parties keep out of the campaign ! On the 
contrary. They enter with all their apparatus of propaganda, their 
appeals to party loyalty, and arguments which relate the proposition 
to the general policy of the party. In both e.xamjiles, two parties, 
the extremes on eacli wing, actually initiated the proposal. From 
the first moment each party declared its attitude and to the last advised 
and marshalled its rank and file. In the second instance the, German 
National Party was .split by the action of the extremist Hiigenberg : 
the left wing of the })arty seceding on the ground that such extreme 
action tended to make impossible any governmental coalition between 
the party and other non-Socialist conservative groups. 

(c) In what sense, then, is the initiative popular ^ In no sense 
different from the issues which are treated by the parties through the 
medium of Parliament and General Elections. 

(d) Was the is, sue ‘ clear-cut ’ from all others ? If so. the referendum 
is a useful remedy against the alleged defect of repre.sentative govern- 
ment that it IS based upon elections where the nudtiplieity of issues 
confuses the electorate and destroys the sense of the mandate. The 
issues here were eertamly not clear-cut. They were made part and 
parcel of a general system of constitutionalism, the theory of private 
property and Socialrst recon, struction, of international affairs and 
public finance as a whole. They were related to the programmes 
and polieics of the parties. The most significant example of this was 
the ten questions put in the Reichstag speech by Dr. Curtins in defence 
of his Government’s refusal to accept the referendum project to those 
who proposed the Bill “ ; ‘If the proposal is accepted, what will be 
the next step ? If such an alternative is accepted, what is the answer 
to the following questions which will arise as a consequence ? At 

I See, for example, Dicey, Introduction to the Imw of the Constitution, pp. xci IT, ; 

J. St. Loe Straehey, The Referendum (1930). 

* Cf. Speech, Reichstag, Rteuographische Berieht, 26 Kovember 1929. 
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such a stage what steps will be taken by the proposers ? ’ and so on. 
He thereby showed that upon any Government there is imposed 
the task of answering the question proposed in the referendum only 
when its sequelce are envisaged and a sound answer is provided and, 
of course, that there are unavoidable and closely integrated conse- 
quences. 

(e) How does the referendum affect the position of a Government 
based on parliamentary responsibility ? The Government is seriously 
embarrassed and confused. Its programme of legislative work is 
suddenly interrupted by the necessity of aiding or opposing an enor- ' 
mous agitation towards which, by the Constitution, it is bound to 
state its attitude. Further, in a system based on coalitions of more 
than two partie.s, often precariously balanced, the result is, at the 
least, to heighten the instability of the Government, and to cause 
confusion, personal and group collisions, wliich cost energy to over- 
come, often without success. The referendum ha.s no pacifying effect : 
on the contrary, it a wakens antagonisms by reminding men of their 
existence, 

{/) Did the referenda threaten the prestige of Parliament '( The 
answer is, decidedly ! For one of the most effective weapons of the 
parties and committees is denunciation of the parliamentary system 
and that particular Reichstag ; it is a body of talkers, it can come 
to no decision because of the fragmentation of parties, it is congested 
witli legislative and administrative duties, it is unju.st, it has no 
courage. The weapon was used without mercy. 

, ((/) Were the referenda educational! Insofar as they meant extra 
campaigns of public speaking, a special overflow of printed discussion 
in newspaper and pamphlets, the answer is afiirmative. But can we 
be so sure when we take into account the character oi the propaganda '! 
You either ajipeal to prejudice or you teach : if the former then there 
i.s no education, and in the in.stance.s confronting us there was an 
almost absolutely unbridled appeal to certain simple but powerful 
prejudices ; property or not, a violent assertion of patriotism or not. 
Here are some of the titles of pamphlets in the Princes’ Expro- 
priation Referendum : ‘ Property is theft ! ’ ‘ Five Hundred Years 

of Robbery by Princes ! ’ ‘ Not a penny to the Princes 1 ’ ‘ Rich 

Princes, Poor People ! ’ ‘ Law or Robbery in the. Republic ? ’ In 

the second instance, the very name of the proposal : the ‘ Freedom 
Law and the ‘ Law against the Enslavement of the German People ’ 
were irrational incitements. The proposers have every inducement 
to be virulent and unmeasured and nothing to restrain them like 
subsequent responsibility. Ministers were subjected to the cruellest 
abuse, and being in office, were handicapped in their replies. It 
must be admitted that the people learn something from every addi- 
tional dose of propaganda, but the dose is at least as bad as it is good. 
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Who will dare to say that in time they help the good and throw out 
the bad ? If we contrasted what actually occurred with real education 
we should contrast two or three months’ inflammatory and irresponsible 
demagoguery with a process which should last years, a process in 
which the proposal would have been explained in all its parts to small 
groups of people of no more than twenty, and its connexions with other 
parts of the existing body of laws and regulations carefully traced, its 
furthest ramifications and proximate and distant consequences weighed 
in terms of finance and subjective burdens placed upon various groups 
in the country and in foreign States, and the meaning of them all 
sedulously made clear. If education were the purpose, and a rational, 
considered, and sincere popular decision were required, these things 
would need to be fulfilled. In fact they were not fulfilled : for the 
time was not available, and instead of the teachers who would have 
been needed, let us say about one. in twenty of the voting population 
(that is, two million teachers), there were simply a few thousand 
party speakers, special associations like the ‘ League for the Defence 
of the Seventh Commandment ’, and a handful of journalists. How 
many were made to realize that if they expropriated without com- 
pensation on this occasion rightly (let us say) they would have 
established a moral rule in the community not subject to careful 
discrimination when other groups were to be expropriated ? How 
many were ever taught the results of attempting to force the hand 
of foreign Governments by peremptory commands to one’s own ? 

(h) Finally, the referendum gave to the discontented parties the 
chances of agitation, not only for something just, but out of malice, spite 
and revenge for having suffered losses at the preceding elections and 
for their exclusion from the Cabinet. If it is said that the referendum 
is proper in the third or fourth year of a Parliament’s life (and against 
that there is a great deal to be said), it must be observed that in Ger- 
many the referendum of 1926 was instituted by parties which failed 
at the elections of December, 1924 (in other words, the Reichstag had 
existed for only fourteen months when the referendum was proposed), 
while in the referendum of 1929 the, Reichstag had sat for sixteen 
months and was again disturbed by the extreme Right which had 
done badly in the election of 1928. 

Such experience would, perhaps, warn us not to accept Direct 
Legislation as a remedy for the defects of parliamentary government. 
It improves nothing : neither the laws nor the people. It disturbs 
without providing solutions. It is an appeal from a court which has 
the makings and some of the equipment of a wise legislature, to aU 
the crudities of a majority vote, and its oferation leaves stark naked 
the physical power oj numbers, surely not a desirable thing. The public 
cannot but be ignorant of the facts of the situation and the referendum 
campaign makes it no better, and it may make it worse, for many 
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people are prepared to vote for what they immediately want without 
considering whether it is good for them or others in the long nm. 
If, in spite of the teachings of experience, there are people who still 
say the will of the people ought to prevail, very well ; but let it not 
be pretended that this is the best medium through which it may 
do so. If what we have said about the process of government in 
previous chapters is true, we should all be better served if our concern 
were fixed upon the reform of the party system ; we should strive, 
then, to make the parties more responsible-minded, more sensitive, 
more masters of the social sciences, they would become conscious 
teachers, leaders and trustees chosen for the qualities proper to such 
functions and for that of legislator. At any rate, the question of the 
referendum is the question of the quality of a coimtry’s political 
parties.! 

Non-voting and Compulsory Voting. Many people do not 
use their right to vote. A recent survey ^ shows that in England the 
percentage of non- voters is about 25 per cent., sometimes a httle leas ; 
in France about the same ; in Germany about the same ; in the 
U.S.A. about 30 per cent, (in 1920 and 1924 over 40 per cent.) did 
not vote in Presidential elections, while Congressional and State 
elections show, on the average, a worse record. Why do not all the 
people vote ? The best-formulated answer is that provided by 
Gosnell’s study of non-voting in Chicago. To make this applicable 
to other countries would require considerable adjustment in the details 
and proportions, but its framework is representative of non-voters 
everywhere. 


^ The Referendum and the Initiative are included in all the State Coiintitutions 
of Germany, with many diffirentim (see the index of laws in Ilandbuch dc^ Deut^chen 
StaaUfTechts, II, 218, note 40). The main constitutional provisions operative in 
Prussia may be given (Arts. 0, 14, 42, and Law of 8 January 1926, Verfahren bei 
Volksbegehren vnd Vol^enUtcheidungy which closely follows the Reich laws of 1921 
and 1926 on the same eubjecl). The initiative may have as its purpose (1) the 
amendment of the Constitution, (2) to make, amend or suspend laws, (3) to dis- 
solve the State Parliament. The Initiative is pioposed to the Government, and in 
cases (1) and (2) an elaborated project is required. One-twentieth the electorate 
is required in case (2), and in cases (!) and (3) one-fifth, to bring about a referendum. 
No Initiative is permitted on financial Affairs (Finanzfragen : this is wider than the 
term in the Federal Constitution), Taxation Laws, Salary Rules. No referendum 
is effective unless a majority of the electorate has validly voted. If the State Par- 
liament accepts tho Initiative then a Referendum does not take place. Proposals 
to amend the Constitution or to dissolve the State Parhament require the assenting 
votes of a majority of the elex^torate to their acceptance. In other cases, an ordinary 
majority of the valid votes is Hufficiont. Voting la either affirmative or negative. 
The Second Chamber may demand an Initiative for the dissolution of the State 
Parliament (see Waldeckor, Die Verfassung des Freistaat&s Preuszen (2nd Edition, 
1928). According to Article 42 a deadlock between the Landtag and the Staatsrat 
which cannot be solved by a second passage of the Bill m tho Landtag by a two- 
thirds majority, then the Landtag may demand a referendum (cf. Waldecker, op. 
cit., Commentary on Article 42). 

* Merriam and Goenell, Non-Voting, 1924. 
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Reasons fob Not Voting Given by Non- Voters Interviewed 


Beasons 

Per cent. 
Distribution 

Physical Difficulties : 

Illness ........ 

. 12-1 

Absence ....... 

. Ill 

Detained by helpless members of family 

. 2-2 

Legal and Administrative Obstacles : 

Insufficient legal residence .... 

. 5-2 

Fear of loss of business or wages. 

. 5-5 

Congc.stion at polls ..... 

. 0-8 

Poor location of polling booth 

0-8 

Fear of disclosure of age .... 

. 0'3 

Disbelief in Voting : 

Disbelief in woman's voting . 

. 7-8 

Objections of husband ..... 

. 10 

Disgust with pohtics ..... 

. 4-3 

Disgust with own party .... 

. 2-0 

Belief that one vote counts for nothing 

1-5 

Belief that ballot-box is corrupted 

0-7 

DisbeUef m all political action 

. 04 

Inertia : 

General indifference ..... 

. 254 

Indifference to particular election . 

2’5 

Neglect ; intended to vote but failed . 

. 84 

Ignorance, or timidity regarding elections 

74 

Failure of party workers 

. 0-9 


There is no doubt that many of the answers f,dven were evasions 
designed to make the answerer less culpable than he or she was. For 
example, f should hazard the guess that 12T per cent, is too high 
for illness. As Vauvenargues said ; ‘ Illness suspends all virtues and 
all vices.’ Inertia provides for 44-3 per cent, of the total vote and 
perhaps this should be increa.sed. 

At any rate, is it worth while /orciu^ all but the decrepit to vote ? 
This IS done in Belgium, Switzerland and Australia. ^ In the first- 
named country the compulsory vote was introduced in 1893 when 
the suffrage was very widely extended. Until that time the results 
of voting under a limited franchise were on a par with those in England 
and France, but in the local government areas the results were disturb- 
ing. But it was argued that the comparatively good results of voting 
for the central legislature were obtained only at the cost of propaganda 
and discipline extremely expensive in energy and money. ^ The 
opposing theories were (a) that the vote was a civic ‘ right ’ which 

^ Also in Aj‘genljn<», Hungary, Denmark, Luxemburg and Czecho-Slovakia. 

* Tiartli^loiny, U Organisation du Snffraget p* 477 ff. 
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the citizen might use or not, as he wished ; and (h) that the vote was 
a ‘ social right that is, a right which is to be exercised in the interests 
of society and therefore society might regulate its employment. We 
shall meet such arguments again ; arguments which lead back to their 
proponents’ ultimate metaphysics of society and which are not seldom 
at least a partial product of their material interests. The strong 
practical reasons for the compulsory vote were the expense and 
difficulty suffered by the political parties in bringing the people to 
the poll. Moreover, the moderates were more afraid of the electoral 
inertia than the extremes ; for the extreme voter would go to the 
poll voluntarily, not so the moderates. Thus, the Belgian voter is 
forced to vote, under penalty enforced by the justices of the peace. 
The fines are small, especially in post-war currency, but they seem 
to have been effective.^ It is not surprising that the proportion of 
the electorate voting was always over 93 per cent, (except in 1919, 
for which adequate extraneous reasons can be given). Excuses 
accepted are illness, absence abroad, absence for business ; and not 
many are' prosecuted compared with the total of non- voters. In 
Switzerland some cantons have the compulsory vote, some not : in 
1925 the cantons with it showed a poll of 86 per cent, of the electorate, 
those without it only 72 per cent.^ 

In Australia, the Commonw((alth Electoral Act of 1924 ® made it 
the duty of every elector to record his vote. Excuses may be made 
to the lleturning Officers on a proper form wliich must be tilled in by 
the non-voter. The penalty for inexcusable non-voting or non- 
justification is between ten shillings and two pounds. The effect of 
the compulsion may be inferred from the following figures * : 

Percentage of the electorate 
voting for 


Election 

Senate 

Representatives 

1901 

. 5,3-04 

.55-69 

1917 

77-69 

78-3 

1922 

57-95 

59-36 

"►1925 

91-31 

91-39 

1928 

. 93-61 

93-64 

1929 

— 

94-85 


^ Cf. Oosnell, ir/f// Kiiropc I ot<s, 1030: ‘The first non-excusod abstention was 
punishable by a reprimand or a fine of from one to three franca. The second offence 
within SIX years was punishable by a fine of from three to twenty-five francs ; the 
third offence within ten years by the same fine and public posting ; and the fourth 
offence Within fifteen years by disfranchisement for ten years in addition to a fine 
and public posting.’ 

® Gosnell, p, 129. 

® Commonwealth Electoral Act (Compulsory Voting), No. 10, 1924. Codified 
with slight amendments, 1928, No. 17. 

* From Report of Royal Commission on Auairalian CotisHtulion. 1929, p. 31, and 
Official Year Book, 1930. 
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What were the motives for compulsory voting ? Members of 
Parliament were disgusted by the abstentions. ‘ Ever since the federa- 
tion was established, of all those who have been returned to the Senate 
during the last twenty-four years, on only four occasions has an 
individual senator been returned by more than 50 per cent, of the 
votes enrolled.’ ^ How, under such circumstances, could members 
speak in the name of democracy and the majority ? It was believed 
that if voters were compelled to vote they could the more easily be 
made to acquire an informed interest in politics. It was urged that 
the State already spent large sums of money to enrol electors. Further, 
‘ If the people exhibit no interest in the selection of their representa- 
tives, it must necessarily follow, that in the course of time there 
must be a serious deterioration in the nature of the laws governing 
the social and economic development of this country. . . .’ * It was 
pointed out that Queensland, which established compulsory voting in 
1916, managed to poll over 82 per cent, of the electorate, while the 
rest of Australia polled about 55 per cent. 

What does all this show ? That it is possible to make people come 
to the polling booths and write a figure or make a cross on a piece of 
paper if they are threatened with the fine of a few shillings unless they 
do so. It enables the politician to say with conviction and demonstra- 
tion that he represents a majority of the people. It makes it easier 
to get people to the poll. In some a political consciousness will be 
awakened. Notice, how(!Ver, the .substantial dangers ; to vote, under 

I duress, is no proof of the will to vote, (capacity to vote, or right 
judgement. The politician may say he represents a majority of the 
people : in fact 30 per cent, or more have voted who do not care enough 
about politics to vote, let alone to inform themselves, except under 
duress. It is easier to get people to the poll. Is that for the good 
in polities ? Is that not bound to make the task and therefore the 
efforts of political parties easier rather than harder ? And there is a 
great deal to be said for imposing the greatest rather than the least 
strain on political parties. Finally, is it worth while to force a few 
into political paths at the cost of forcing the congenitally indifferent 
into giving an unavoidably ignorant vote ? 

Gosnell shows quite clearly that a high percentage of voters is, 
apart from compulsion, the result of momentous issues, keenly con- 
tested and closely contested individual constituencies, well-organized 
and active parties, the fulhwss of the sovereignty which is the prize 
of the victor’* ; and he establishes some correlation between propor- 

* Australian House of Representatives, 24 July 1924, p. 2446. 

* Senate Debates, 2nd Reading, 17 July 1924, p. 2180. 

* Where there are constifutionai limitations, as in the CT.S.A., interest and there- 
fore voting tends to dimmish. The same holtb good, of course, of local government, 
which is severely limited government. 
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tional representation and the size of the vote.^ He shows also that 
there is more voting in urban than in rural communities ; among 
skilled than unskilled workers. 

Hence, when scholars like Barth61emy * advocate the compulsory 
vote one is astounded at the argument : 

‘ Abetentionism falsifies the sincerity of universal suffrage and prevents the 
normal operation of government by the majority ; what becomes of repre- 
sentative government in a country where one-third of the electors do not vote ? 
The deputies — for we must take into account the votes obtained by the can- 
didates who failed — do not represent the half of the electorate, and it is the 
halt plus one of this representation which governs the country. Forty million 
Frenchmen are subject to laws voted by the elected of two millions of citizens.* 
Under these conditions, the supposed national representation gravely risks being 
only a singularly unfaithful expression of the essential features of the nation. 
There is, further, a powerful interest in obtaining the votes of the mass of citi- 
zens who do not use the pointer of political passion. The obligatory vote brings 
to the polls the moderate voter, and favours the moderate parties which are often 
less well organized for the electoral struggle than the extreme parties.’ 

Is tills not a r'omplcte abdication of pobtical science ? The pro- 
fessor proceeds : ‘ Once again, the obligation to vote is part and parcel 
of customs in Belgium ; it produces no discontent there ; it is an 
excellent 'means of civic education.’ 

There is no help for representative government in the devices 
suggested by the moans we have reviewed in this chapter. They 
either ascribe to the elector capacities which he does not possess and 
cannot possess, and seek to overcome the alleged defects of political 
parties by obliging the citizen to undertake functions for which he 
has cither no interest or no aptitude. They forget the advantages 
of division of labour, and do not take accoimt of the numerous agencies 
of pubhc opinion other than the electoral process ; they have more- 
over, the grave disadvantage of not procuring the voters’ attention 
to the conditions of improving the personnel, methods and pur- 
poses of political parties. Hope lies not in these devices, but in 
the more adequate selection and tr-iining of candidates for office. 

^ Yet, says Gosnell (p. 183) reRording Germany; ‘It is true that the novelty 
of the system has now worn off and that its very stability has tended to lessen 
interest in voting, but the drop in the poll has been very slight.’ 

* Barthelemy, Rapport, Chambro des Deputes, Lt Yoit Obligatoiret 1922, No. 
4738, and Droit Constitutionnel (1026). p. 290 ff, 

^ Does he mean that if 70 per cent, voto then one-half of this, i.e, 35 per cent, 
of the electorate may rule, i.e. four million, and that of this only two million may 
represent the majority in the constituencies ? 
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CHAPTER XXII 
THE BRITISH CABINET 


W E now approach the branches of government which are 
not comprised in the legislature, and which do not exercise 
the full and regular functions of the Judiciary, and these, 
for want of a better name, are called by one which obscures rather 
than reveals— the Executive. We have already indicated the prin- 
cipal parts of modern political machinery, namely, the Electorate, 
the Parties, Parliament, the Cabinet, the Chief of State, the Civil 
Service and the Judiciary. The middle terms, the Cabinet and the 
Chief of State together, comprise that which is called the Executive. 
Now we know that no deliberate, rational philosophy ever distributed 
the work of government among its organs ; those were made and 
endowed with power, each according to separate contingencies. 
Hence the Executive comprises an assortment of functions which 
caimot be inferred from the name, but can only be known by historic 
explanation and cnumerative description. 

The evolution of the Executive need not occupy us long, for it 
has in many ways remained the residuary legatee in government 
after other claimants like Parliament and the Law Courts have taken 
their share, and we have indicated the history of the aggrandisement 
of these authorities in other places. It is most useful to look upon 
the Executive as the residuary legatee, for that explains the mixed 
nature of its functions and parts. In early times all power, of every 
kind, lay with the Prince and his narrow circle of advisers or intimi- 
dators. It not only executed, but planned, policy, and sat in judge- 
ment.i The movement for responsible government caused portions 
of the power to be taken over by other institutions, the remainder 
itself being subjected to certain norms of constitutional morality and 


^ Cf. Baldwin, The King's Council in England during the Middle Ages (1913); 
Dicey, The Privy Council (older than Baldwin’s work and much exploded by it) ; 
Turner, The Privy Council ; VioUet, H%stoire des Institutions politiques et adminis- 
trativea de la France (1912) ; De Lu 9 ay, Des origines du povvoir ^ninistiriel en France. 
Les Secretaires d'etat (1868); Cb^ruel, Histoire de V Administration monarchique en 
France (1855) ; Dareste de Chavannes, Histoire de V Administration en France (1848) ; 
Hinsdale, History oj the President's Cabinet (1911); W, H, Smith, History of the 
Cabinet of the United States of America from President Washington to President Coolidge 
(1926). 

VOL. U — 61 


949 



950 MODERN GOVERNMENT [pt. vi 

controlled by the new organs. The Legislature, the Courts, the 
People, the Parties grew to marvellous dimensions, yet they never 
denuded the Executive, as the Monarch and his Ministers were called, 
clean of all but executive work. Even the fullest new-modelling of 
government, that in the American States and Federation at the end 
of the eighteenth century, established an Executive which was more 
than a mere executive. Even Montesquieu, as we have seen, coun- 
selled no complete separation. Law-making was ab.stracted, but 
some law-making yet remained ; justice was removed to a securer 
residence, yet large powers were reserved ; control over the per- 
manent officials was vested in parliaments and courts too, yet not 
entirely ; while the field of foreign relations has only in recent years 
shown signs of being relinquished by its ancient holder. Now the 
same tendencies which moulded the Executive in its modern form 
also caused the growth of a distinction between the Chief of State 
(the King or the President or the Governor-General) and the body ol 
Ministers or the Cabinet, giving the former a principally decorative 
and symbolic position, which is combined with independence and 
permanence of tenure, whde the Cabinet has been made and is politi- 
cally operative, reproachable and removable, acting in fairly strict 
dependence on the elected legislature.* This is the Council of Min- 
isters, or the Cabinet, sometimes also called the Government or the 
Administration, though these terms arc a little wider than the former. 
Both these parts of the Executive have important functions, and 
though what holds good of one country docs not exactly hold good 
of others, of all save the U.S.A. this is clearly true, that the most 
important political powers are exercised not by the Chief of State, 
but by the Cabinet. Since this is so, and since it has a closer and 
more vital relationship to the electoral, deliberative, and controlling 
institutions which we have recently discu.ssed, we treat of the Cabinet 
first. 


LEAKERSHIP 

If we have so far successfully described the nature of modern 
government, it is clear that leadership, continuous and acknowledged, 
I concentrated and co-ordinative, adequately informed and equipped. 
\ is vitally necessary. In modem governments such leadership is 
resident in the Cabinet. Leadership means active initiative in the 
creation of policy, together with the winning, the energizing and 
guidance of both followers and the actual executants of policy. But 
we have seen that this is fulfilled in part by casual members of the 

1 For the development of the system in the British Dominions see Keith, Respon- 
sible Government in the Domimons (1929). 

^ The name of the Cabinet in Prance is Conseil des Ministres ; in Germany, Reichs- 
regierung. 
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electorate, by Parties, by Parliament. However, none of these has 
all the quahfications required for success. What these qualifications 
are, we have indicated in the terms used above to qualify Cabinet 
leadership and distinguish it from simple leadership. Continuity 
produces knowledge, grasp and timely application, and a sense of 
responsibility for plans made and set in motion. Acknowledgement of 
authority imposes a sense of regular and normal duty upon the leaders 
and plants expectation in other political elements. The unacknow- 
ledged claimant of leadership works without beneficial stimulus, 
wasting energy upon assertion, and is always a little doubtful whether 
he dare. When leadership is not concentrated,- Suggestions may 
emanate from many sources, hut there is no body to compare, collate 
and examine them, or judge of their appropriateness to the task. 
Further, leadership must be of a co-ordinating kind, for all branches 
of government arc at times, and often continuously, vital parts of 
each other, and not to associate them is to produce confusion in 
function and service, and waste in finance and effort. Nor does the 
ordinary unspecialiiied electoral and parliamentary process produce 
adequately informed leaders ; for this, a special contact with expert 
teehnicians is indispensable. P'inally, to obtain all these qualities 
involves specific equipment in terms of meetings, discussion, and 
appropriate relationship with jiarliamcnt, tlic Chief of State and the 
other principal pohtical institutions. The body which, relatively 
to all others, best commands these qualities must win the full leader- 
ship in the State : and the body which normally does possess these 
qualities, more than any other, in the modern state, is the Cabinet. 
When the normal parliamentary and Cabinet institutions fail, the 
result is chaos or dictatorship; and the conditions of failure, as well 
as of success, will become plain as wc proceed. 

Now these are simple deductions from the technical nature of 
the work of the modern state and the present character of the elec- 
torate and the parties. But the essential spirit of modern politics. 
Responsibility, provides oue more cause for the coucentration of 
h'adership in the Cabinet, for to concentrate is to point, and the 
electorate to-day needs an unfailingly clear hand to indicate who is 
answerable ; while to distribute is to offer alternatives and therefore 
to require a judgement, but this, the electorate is as yet incapable 
of making. 

THE GENERAL CHARACTERISTICS OF THE CABINET SYSTEM 

It need not he argued that the political characteristics wc have 
described may be and arc combined variously in different countries, 
even where the same terms are used to name a system which is believed 
to operate like the British model. In fact, as the course of the analysis 
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will amply show, there are very significant differentia of aspect and 
purpose. Broadly, however, there are certain common qualities 
and purposes, which show themselves in the composition of Cabinets 
and in their functions. Cabinets are small bodies of men selected 
from among the leaders of the majority party or parties of the legis- 
lature, often, but not always, from members of that body, and holding 
office and exercising governmental power as long as, and in the measure 
which, the legislature permits. The people do not directly come into 
contact with the civil service, nor does the legislature ; the parties 
impel, but do not formally lead, the legislature. They employ a 
special agency, a trustee, a delegation from among themselves, to 
mediate for them. If we had not already in mind that a committee 
is an expressly elected and delegated body, wo might call the Cabinet 
a committee of the legislature : it is that, except that the process of 
selection is not express choice by the legislature, and is devious and 
complex, while the articles of delegation are rather vague and elastic. 
The members of this committee man the departments of state, eacTi 
directing and controlhng the every-day administration of one great 
branch of government activity. Collectively, they decide the execution 
of policy and the making of laws, the order in time of their items, 
how effectively the tasks shall be undertaken, how much money 
shall be spent, and in what way the money shall be raised. This 
includes both foreign and domestic affairs. They explain to Parlia- 
ment their motives, intentions and reasons ; pilot their projects 
towards parhamoutary acceptance ; answer for the march of admin- 
istration, which, by their acceptance of office, is deemed theirs and 
only theirs ; and they -are responsible, that is, it is acknowledged 
that blame and praise will attach to them according as, in the opinion 
of Parliament and the interested members of the electorate, they 
work woe or weal, The whole apparatus of government, every factor 
in the creation and execution of political decisions, revolves around 
them, concentrates upon them, radiates from them, though often 
not with frictionless celerity or to the universal satisfaction, and, 
normally, with much grinding and clanking. So powerful is this 
body, so busy, so ubiquitous, that the charge of tyranny is levelled 
at it, and gloomy prophecies are made about the decline of legis- 
latures. We have yet to see how much there is in such charges and 
prophecies ; but this is true, that the energizing, responsible centre 
of government and ultimate decision is in the Cabinet. Let us con- 
sider these matters closer in regard to each country. When we do, 
we shall find that for various reasons, very potent in the past, but 
which may not persist always, the British Cabinet System, the mother 
of all, is the most efficient. 
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THE CABINET IN QEEAT BRITAIN" ^ . 

The British Cabinet consists not of all, but only of the 
Ministers of the Crown.'- All the Ministers, together with the UnlTb^ 
Secretaries and Parliamentary Secretaries, form the ‘ Government ’ or 
the ‘ Administration Which are included in the term ‘ principal ’ 
depends partly upon precedent, and partly upon the convenience of 
each government. Also the numbers vary within small limits, it 
being necessary to comprehend all the important branches, and to allow 
for Committees of the Cabinet to be formed without too much dupli- 
cation of membership. An excess of numbers, however, causes the 
loss of the best psychological and physical conditions of efiective i 
deliberation. The number is, of course, larger now than it was in 
the beginning or middle of the nineteenth century, because the state 
has a wider sphere of activities.^ Further, it seems to me, that the 
variation of policy in regard to the inclusion of the Postmaster-General,' 
.shows that importance is partly defined with reference to the possible 
range of variation in policy ; an office, which, like the Post Office, has 
a rather limited range of controversial business and a vast range of 
mere routine, not needing the special attention of the Cabinet. 

Ministers are Ministers of the Crown, that is they are formally 
appointed and dismissable by the Crown. But this action is hardly 
more than formal and symbolic, as we shall see more clearly later. 
The Crown appoints, but it does not choose ; it dismisses, but it does 
not control ; nor does it determine the occa.sion of dismissal. What 
is the power behind the Throne ? It is the authority of the people 
to which government has been made responsible. The people almost 

^ Cf. Anson, op. cit, (3rti ed, 1907),Vol. II (The Crown, Pt. I), Chap. Ill, p. 210; 
Low, The. Governance of England (rev. ed. 1915), p. 167 ; Morley, Notes on Politics and 
History, 3 : ‘ Tho Cabinet, keystone of the arch, in size and in prerogative is not 
altogether safe against invasion. The groat wholesome system of party is said to 
bo melting into groups and coalitions. Tho growth of special intorests, each claim* 
mg for itself a representative minister in tho Cabmet, has turned it into a norm of 
multitude indeed, and a norm not wholly favourable to that concentrated deliberation 
when Pitt had first six, then sevoa colloaguos, Pool twelve, and Gladstone fourteen. 
To-day we are a score.’ 

® Cf. Peel (Jlir. of Pari., 1835, p. 1797 Cited m Todd, op. cit., I, 283) : * . . . the 
executive government of thi.s country would be infinitely bettor conducted by a 
Cabinet composed of only nine members, than by one of thirteen, or fourteen’. Lord 
Granville approved Disraeli’s limitation of tho Cabinet to twelve : ‘ I think in the 
formation of the present Government it was wisely decided to diminish the number 
in the Cabinet rather than to increase it. I remember a good many years ago, when 
a Government was formed by the father of the noble Earl opposite [the Earl of Derby] 
many members of our party regretted that ho did not reduce his Cabinet to a much 
smaller number. Making the Cabinet unwieldly is not a good thing for the Adminis- 
tation ’ {Hansard, Lords, 22 May 1874, Vol. CCXIX, col. 694). 

Cf. Lloyd George, Hansard, 19 Dec. 1916, col, 1342 : ‘ You cannot run a war with 
a Sanhedrin. That is the meanmg of the Cabmet of five, with one of its members 
doing sentry duty outside, manning the walls, and defending the Council Chamber 
against att^k, while w© are trying to do our work inside.’ 

There were twenty-on© ministers in the Baldwin Cabinet of 1924 and nineteen 
in the MacDonald Cabinet of 1929. 
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•Exhaust jheir authority in the choice of Parliament, and this body, 
to whic) a large sphere of sovereignty is still ascribed by constitutional 
V-'^yers, applies the test of responsibility to Ministers. But we have 
seen that people and parliament are themselves organized and directed 
by Political Parties, that it is difficult, indeed, to discover the distinct 
identity of these three bodies.^ 

This trinity co-operate by continuous interaction in the selection 
of the leaders of the Party, and among them the Prime Leader. 
The Crown may, formally, choose anybody as chief Minister, but 
government will cease if the choice made by the factors of popular 
control is flouted. Hence the Crown cannot avoid entrusting the 
formation of a government to their indubitable choice. I say indubit- 
able, for if there is any doubt, if there is an alternative, no rule exists, 
either in Statute or Convention, to bind tlio Crown to choose one way 
rather than another, and the question must needs be answered by 
reference to the practicability of the choice and the personal pre- 
dilections of the King or Queen. ^ In England conditions hav(‘, since 
1820, l(?ft little, though some occasional, room for doubt, and there- 
fore liardly any for the personal choice of the sovereign. Before that 
time, there were no such agencies as political parties, but only huctu- 
atiiig ‘ connexions ’ among leading families and the groups of interests 
attached to them, and tliis situation, lending aid to special rivalries, 

^ Cf. GladHtoiic, GluinnKj.-i, F, 224. ‘This Fourtli Power i.s ihr Ministry, or 
more pro})crly tho Cabioot. . . . No Jiccount of the prcHont Puti.sh Coiihtitution 
iM worth having uhich docs not take this Fourth Power largely and caieliilly into 
view. And yet it i'< not h distim t power, made up of elements unknown to the other 
three; any more lliun a sphere contains elements other than those rc'fera]>le to 
the three eo-onlituiles. whieii determine th<* p<»Kition of every point m space. Th(“ 
Fourth Power is paiasitKul to the thiee others; ami lives upon their life without 
any separate existence*. One ]>ortion of it forms a part, which may ho termed an 
integral part, of the House of Lords, another of the Commons; and the two con- 
jointly, nestling witfiin the precinct of Royalty, form the inner Coutk'jI of the ('rown, 
assuming the wliole of its res pousi bill ties, and in eousequence wiehlmg as a rule, 
its jiowers. The Cabinet is the threefold hinge that connects together fru action 
th(.* Pritish Constitution of King or Queen, Lords, and Commons. Upon it is con- 
centrated tin* whole strain of the (Government, and it eonstitutc.s from day to day 
the true centre of gravity for Iho working pyatem ol the 8tate, althougli the ultimate 
supenority of force resid(‘s in the representative chambor.' 

It IS mitable lliat Gladstone omits the I^orties and the Electorate in this passage. 
Ho has already paid homage to tlic people — ‘ It is enough to say in England, when 
the Nation can attend, it can prevail.’ 

2 Of Buckle and Monyfwnny, Life of Disraeli (new rev. ed , 2 vols., 11)29). 

[NoU^. — Subsequent n'ferences to this work will be to the vol. and chap of thi* 
(>-vul. ed., jiage rcferonce.s will be from the now od. All biographies frequently re- 
ferred to will be indicated by their .short title, omitting the author’s name.] 

Derby made iin.succes.sful attempts to form a Government in 1851 and 1855. 
In the first case Ins failure w'as due to ‘ hia lack of available statesmen ’ (p. 1102) ; 
and in the second, to the refusal of Gladstone and Herbert to join the Cabinet owing 
to Palmerston’s refusal (Vol. III. Chap. XV, pp. 1379, 1380). This is also an iiitor- 
eating example of (a) the power of tlie Crown to choose among available statesmen, 
when a choice is pos.sible, and (6) the political and personal bias of the Crowm, 
for Alliert and Victoria, on this occasion, did their utmost to keep Palmerston out of 
the Premierslup (cf. Ashley, Palmerston; and Martin, The Prince Consort, 111, 199 ff.). 
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together with the imperfectly acknowledged sovereignty 
or even of Parhament, gave the Crown considerable latitude.^ ’ •'irity^'’ 
factions and ‘ connexions ’ turned into parties, the division turite,;' 
more upon the principles of government. Then, when government 
became actively law-making and socially ministrant. principles more 
and more settled party allegiance, and singled out tne man who best 
represented them.® When, finally, parties were specially organized 
on a basis of dependence upon the people, they became the selective 
factors, and providing they were not in doubt about who did and 
ought to lead them, the Crown could not be in doubt. In recent years 
the ‘ machine ’ and the parliamentary members and their prominent 
men have determined these questions without the shadow of a doubt 
at special conferences.® The development of the party caucus has _ 
relieved the Crown of an onerous task. 


^ Cf. Anson, op. cil , V'ol. II, i*t. I, pp. {>7 If. 

- Yot the hioKra]iIiios oi (‘annunj (Stapleton), LyndhurU (hhitiia), Pci I (VeirkcT) 
and Diaraeli (to iHdO) now reveal quite clearly how unsettled principles were, anti 
more, how slight was the connexion between particular leaders and those principles. 
Could that be helped wlu*u England so suddenly took the plunge into aHteam-dnven 
civili/.ation 'i Peers perplexity and the drama of his career Hocm to show that the 
new world eanie too suddenly for men to realize its meaning until they had grappled 
MitU its problems for years. 

Cf. Disrneli, 111, ‘J51-7, William Berosford (Conservative Whip) to Ijord Stanley, 

Jan. 184h : ‘ 1 have disrovered tliat the plan tiiat they at present intend to adopt 
iH not to propose 1). us Leader in a general meeting of the Party, but being them- 
selve.s organized to go down to the House, and for him thus backed to virtually under- 
take to be Leader, ncJt (ly (deetion hnl dc facto. . . 

HisruclTs leadership was treated a« an accomplished fact in an ofhcinl letter of 
the Prime Minister to tlic C^ucen {Qiiteu Victorian hrtinfs, 1(5 March 184ft), and fur- 
ther confirmed by the rocoguition of the Whip and miunbers of the Government. 
‘ Thus, without any regular nomination or election. l)Ut by a natural evolutionary 
proce,sH, the lead of the Oppo.sition passed to the litt<*st.’ 

Cf. Gardiner, Life of Harcouri (1923), II. 258 ff. : ' When the retirement of Glad- 
stone became imminent, it was evident that the question of succession Wfiuld arouse 
great feeling. If the decision had rested with the rank and file of the Party in the 
I'ountry or with the majoiity of the Party in the House of Commons there is little 
ilmibt that the overwhelming claims which Hareourt's serviues and record conati- 
1uted would have secured him the succeHsioii. But the decision rested with Har- 
I ourt’s colleagues in the Government, and sensible as they were of his title they were 
equally sensible of the difficulties of iiis temper. Most of them had smarted under 
the whip of his formidable tongue and not less formidable pen, and his uncalculating 
emphasis in controversy took no account of consequences. . . .’ Morley’s support 
of Rosebery finally turned the scale. Of. also p. 488 whore it is noted that Campbell- 
Bannorman u'as definitely chosen as Leader of the Liberal Party at a meeting held 
at the Reform Club, (> Feb. 1899. Cf. Spender, Campbell-Bannerman ^ 1. Two other 
names — Asquith and H. H. Fowler — were withdrawn before the meeting. Baldwin was 
elected leader of the Conservative I^arty at a meeting of the Unionist members 
of both Houses of Parliament at the Hotel Cecil, 28 May ... in succession to Mr. 
Bonar Law ’ {Gleanings and Memoranda, June, 1923, p. 631). Cf. also the situation 
of Lloyd George since 1922 Cf. also the automatic loss of the leadership of the 
Labour Party by Mr. Ramsay Macdonald, upon becommg Leader of the ‘ National ’ 
Government on 25 August 1931, and the election of Mr. Henderson to the posi- 
tion of Loader of the Labour Party on Friday, 28 August, by the Parliamentary 
Labour Party. 
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tjxliaust years, also, the appointment of a Prime Minister was 

v^hiciicult problem.* since not only was each party definite about 

lucb of its members should be called upon, but there were only two 
parties, one of which was necessarily in a majority. This happy 
condition is not enjoyed by other parliamentary countries, and the 
formation of a government therefore imposes a great, and often an 
impossible burden, upon the Chief of State, since none of the claimants 
can by itself give the assurance that it can proceed with the govern- 
ment for long, and the automatic guide of numbers for an enduring 
Cabinet does not exist. Since the rise to governmental, or as the 
Continental writer would say, ‘ ministrable ’, eminence of the Labour 
Party in England, there are three parties, and while this condition 
persists, even without aggravation by any further party groupings, 
it is never certain that any one party will be able to outvote a com- 
bination of the others. Hence, the former simplicity has gone. So 
far no remarkable anxiety has arisen, for in one case it was found 
that the Liberal Party could support a Labour Government in office, 
at least for a time, while in another case the Labour Party without 
having an absolute majority had the largest number of seats, and the 
numerical rule was followed, on the assumption that disaster would 
not, at least, be immediate. We shall see that Continental systems 
do not operate so simply, and their experience, which is now used 
as a warning in Great Britain, may one day be scanned as a necessary 
lesson. 

The Prime Minister Makes His Cabinet. The Prime Minister, 
thus indicated, is entrusted with the formation of a government. 
Under contemporary circumstances he does not refuse, because he 
need not. He is well aware of his strength, whether it is in numbers 
as in majority parties, or in tactical situation, as in the Labour 
Government of 1929.^ So far, it has not been necessary for a British 
Prime Minister, in contemplating the possibility of ofiice, to make 
a formal pact of coalition with other parties, either by way of an 


^ Cf. the respective situations of Hartington, Granville and Gladstone after the 
Midlothian tileetion of 1880. Morley’s Glodahme, Book VII, Chap. IX, and Vic- 
tnria Letters (2nd Series), 111, 73 If, Gladstone bad resigned the leadership live years 
before to Granville ; Hartington liad lieen elected to lead the Commons hy the Party. 
The campaign had been won by Gladstone’s passionate pilgrimages. The Queen 
objected to him as Prime Minister, on account of his ‘ violence and bitterness ’ in 
opposition. Hartington was sent for. on the grounds that he was Leader, but could 
not leave Gladstone out of a Cabinet. Gladstone, however, refused to oriter a Cabinet 
except at its head. His popularity was too great for the Queen’s personal wishes 
to triumph, or for Hartington and Granville not to accept his leadership and serve 
with him. Cf. also Pitzalan. OranvilU, II, 

* When a large electoral landslide, a general desire for political stability, a feeling 
that Labour must be given a fair ohance. and the temporarily cowed attitude of the 
Liberal Party, sadly disappointed at the elections, and voluntarily prepared with 
policies approaching those of the Labour Party, coincided to the advantage of the 
latter. 
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agreement on policy or sharing ofiSoes, both a notable ooiisoinJl^ 
of Continental conditions. ^ ' -orit}** 

The Prime Minister’s choice of colleagues is not controlled by the' 
Crown, though on some occasions the personal aversion of the monarch 
has been the means of keeping men out of ofiBce.® Fortimate is it, 
that the Premier is unembarrassed by the personal wishes of the 
Crown, for his task is already formidable. The experience of 150 
years teaches us what an extraordinary combination of considerations ' 
dictates the composition of a Cabinet. The Prime Minister seeks for 
capacity to manage the department, ability in general counsel, for, 
creativeness. These are not guaranteed by mere cleverness ; there 
are all the other qualities which distinguish men : industry, rapidity 
of intelligence, bravery, a peaceful character which compels others to 
quiet consideration by its mere presence, sincerity, and many others. 
AH these are required, and the ideal Cabinet is the one in which there 
happens to be the proper amalgam of talent and character to serve 
the contemporary needs of the departments and the wants of the 
country.® 

To-day, the demands are more exacting than at any previous time, ^ 
for the amount and importance of governmental business is immense, 
the relationship of government and the economic and social pursuits 
of the country has become a blood-relationship, and the positive 
responsibility of the Cabinet is urged by almost every group and 
individual in the country, while criticism is continual and searching. 
Considerations of ability are important for the Chancellorship of the 
Exchequer only second to that of the Prime Minister. Is it not a 
remarkable illustration of the underl 3 ang importance of economics 
and finance ? Perhaps another age may deem the Minister of Educa- 
tion or Religion second in importance only to the Prime Minister. 
But the confidence of the City is necessary, xinless there are intentions 
radically to reform the economic institutions of the country, when 
City popularity, of course, could hardly be expected or solicited. Yet 
it is not upon capacity for the actual work of government alone that 


1 This situation, however, pertained during the Crimean War when Aberdeen's 
Coalition Cabinet was in office from December, 1852, to February, 1855. Upon the 
icsignation of the Aberdeen Ministry, Palmereton attempted to reconstruct the 
C'oalition Cabinet, but the Peelites (Graham, Gladstone and Sidney Herbert) resigned 
within less than a fortnight. Nevertheless, the period of political compromise only 
ended with the death of Palmerston in 1865. 

* e.g. Queen Victoria ‘ was a little shocked at Sir Charles Wood . . . designating 
the future Oovemmentf and selecting Lord George Bentinck, Mr. Disraeli (!) and Mr. 
Herries as the persons destined to hold high o^cee in the next Government ’ (The 
Queen to Russell, 19 Dec. 1847). Cf. DwroeK, III, 1165, 1166; Harcourt, I, 464, 
on the Queen’s dislike for Dilke, and Gwynn and Tuckwell, Life of Str Charles Dilke 
(2 vola., 1917), I, 303. 

® Derliy had to refuse because he could not rely on sufficient men of capacity. 
Cf. Disraeli, HI, 1375 ffi, and Queen Victoria's Leiters (1st series). III, 79, 80, Memor- 
andum of 31 Jan. 1855. 
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'^ihaust j^g^y jjjg choicc: Ministers must be good 

towVjJrs in order to satisfy the House of Commons and the House 
of Lords that their administration deserves the continuance of con- 
fidence ; they must be able to deal with O pposition criticis m, and, 
of quite as much importance, be good platform speakers and pop ular 
' with the electorate. Often, it is better to include a mediocre brain 
and character : for though the country may suffer from the inferiority 
of talent for government, it may be led by other personal qualities 
to believe that all is well, and a party leader is entitled, in a demo- 
cratic system, to behove that be his Cabinet never so bad, the curtail- 
ment of its life through lack of the arts of popularity, will ultimately 
cause the country to suffer if the Opposition is, as a sequel, called 
to form a government. There is the logic of the party system, and 
only when the people have learned to appreciate the better qualities 
can things be different. 

Even now the perplexities of the leader are not at an end, for in 
the excitement and bewildered mentality of the decisive few days, 
he is made aware, with dreary and exasperating insistence, that certain 
peo})le must be rewarded for years of loyal party work : ^ they have 
attended all committees, divisions, conferences, have spoken in every 
constituency, nev<>r criticized their leaders, or given trouble to the 
Whips. They must now be honoured. One way out of embarrass- 
ment is to give the compensation of a baronetcy or peerage. 

Then the question arises : .shall all branches of the party be repre- 
sented. or only Ihe suh.stantial majority { Shall any attempt be 
made to mciiidc all repre.sentative.s of the various great industrial 
groups 1 Tlii.s c.spccially arises in Labour Cabinets in England, since 
the Trade Union groups are so large a part of the Party ; nor is it 
pos.sihle not to pay re.spect to those who have risen from social humble- 
ness. In the Victorian Age the problem was to include the Castle 
and Vere do Vere ; ^ the problem now is to include the Factory and 
Cottage, to the possible loss of aggregate, efficiency. Another con- 
siileration gives pause : how far shall heretical groups be included ? 
Shall they be conediated by inclusion, or braved by exclusion ? ® It 
depends upon the Prime Mimster’s temperament, the extent of the 


* Cf. Ped, II, 482 9, for the corrcHjK>mlfnce lK‘tween Peel and ‘ di8appoint<*d ’ 
follpagiiea in 1841 ; Ih^raeli, IV, 328, 9, corrcppondence -with Lord Chelmsford in 
1868 ; Harcourt, 11. 184. In 1892, on the formation of the Cabinet, Gladstone said, 
‘ I am the man who has to do all the butchering ’—referring to the exclusions and 
disappointments he had to cause ; Gladstone, Jik. Vll, Chap. IX (Cabinet r)f 1880) ; 
Fitzroy, Memoirs, TJ. Cl- also Gwendolen Cwil, Sa'tsbury, III, especially Chap. VI. 

^ Cf. iJismeli, 1160 : on the formation of the llerby-Uisraeli Cabinet, 1852. 

® In 1846 the attempt to include the Peelitcs in Lord John Russell’a Cabinet 
(formed 5 July) was frustrated by Peel himself ’ (Disraeli in a memorandum) ; the 
result w’as a purely Whig Cabinet (Ihsracli, Vol. Ill, Chap. 1, p. 817). Cf. Spencer 
Walpole, Lord John liussell, I, So with the difficulties on the formation of the second 
Labour Government in 1921) — the left wing were excluded by Mr. Macdonald. 
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cleavage, the size of the dissentient minority, and the persona^- 
of the Prime Minister’s counsellors and the leaders of the minority*'* 

The personal likes and dislikes of the Prime Minister have great 
weight. Young men of about the same age and attainments must 
be treated about equally. Pormer membership of a Cabinet provides 
difficulties : an enemy will be made by exclusion, weakness may be 
the result of inclusion. But the Prime Minister is not a free agent. 
He has grown to leadership with others who are almost as good as 
he ; possible substitutes, sJiould something occur to prevent his acceS' 
sion to office. He is no Caesar ; he is not an unchallengeable oracle ; 
his views are not dooms. He i.s always on sufferance, and its terms 
are whether he can render indubitably useful service. At any time 
a rival may supplant him. The little, group of leaders when in opposi- 
tion are held together only loosely and the conditions of their loyalty 
are not permanently fixed. Friendship, confidence, and policy suffer 
transformations. One or two or three who are needed by a potential 
Prime Minister may make terms abo\it themselves, and others, in 
regard to office and to policy.^ There may even be .stipulations 

^ Cf. J/orcourl, ll, Ch/ip. XV^ on the rivalry of Harcffurt arifJ Rowelicry in 1894. 
In 1880 Cliamliorlaiii proposed ‘an oftensive and defen-iiv** albanco ’ to Sir Charles 
Jjilke. The ouleornc of the bur^'ain was Dilke’s refusal to accept the XJiidcr-Secrc. 
laryalup for Foreign Adairs unless (’haiiiherlain was made a Cabinet Minister. Glad- 
stone's olfjpction to puttintt a young member, who had never held ofhee, straight 
into the Cabinet vas dually ovoreomo, and ChamlKTlam became President of the 
Hoard of Trade. This was a victory also in regard to policy — a victory of the Radical 
Wing. Cf. DtU:r, 1, -11, also Hnuourt, J, .‘b>4. 

Jn 1905 Haldane and Grey rt'fused to tAike ollicc under Campbell-Bannerman 
unless certain condiliorhs w'cie at;cepted. Cf. l^pcmdcr, Life of Campbell-Bannerman 
(2 vols.), 11. Idll, 194 : * But a very disagreeable surprise awaited him. Sir Edw’ard 
Grey came again at ten o’dock that evening (Monday, 4 T)ee.), and told him point- 
blank that unless he took a j>ceiage and transferred lus leadership from the Commons 
to tlic Louis, h(‘ (tSir Edvranl) would not accept oltico or take any part in the Govem- 
incnt. ... It. w'as Hup])OHed at the time that both Mr. Asquith and Mr. Haldane 
were parties to this ultimatum . . 

Cf. ilaldaue's Aulobiographif (iP29), Memorundom «,v to et'ents in Dacember, 1025, 
p. 175, where llus supposition is partly dc'itroyed : Asquith had eventually coii- 
.si’ntod to enter the Ministry ‘ in any event Cmisiderations of patriotism overcame 
Grey’s and Haldane's original deeiJ>ioii — the foimer went to the Foreign Office, the 
)att<’r to the War Olfiee. d.Grvy,2'wuUi/-Jnt Teard (popular cdn.), 1, Chap. V. Cf. 
also llie demands made by Kotbmnere as conditions of his support of the next Cen- 
sers alive Governineiit (whether Baldwin remain.s leader or not). In a lett-er to Mr. 
Hannon, quoted by Baldwin on 24 Jano 1930 at. a Hpocially convened meeting of 
Conservative M.Ib’s and canibdales, Rotheimere stipulated that he should bo ac- 
quainted ‘ ivdb the rifniu’H of at least eight, or ten, of fns most prominent colleagues in 
the next Ministnj ’. . . . Baldwin continued: ‘Now those are the terms that your 
leader, if returned to power, would have to accept, and when sent for by the King, 
he w*ould have to say : “ 8iro, those names are not necessarily my choice, but they 
have the support of Lord Hothermere.” A more preposterous and insolent demand 
was novel* made on the leader of any political party. I repudiate it with contempt, 
and I will fight that attempt at domination to the end.’ (Cf. Olmmngs and Mernor. 
anda, Aug.. 1030, p. 122, reprinted from Daily 2'elegraph, 27 June 1930.) 

Cf. Lord John liusscll, 1, 425 11. : He refu.sc<l the Premiership in December, 1845, 
ostensibly i)cc*auso Palmerston insisted on the Foreign Office, while Grey refused to 
serve at all if Palmerston obtained the l^oreign Office. A few months later, however, 
he took the Premiership, and Palmerston and Grey agreed to serve together. 
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the nature of leadership. The interactictis and the nego- 
*dtion8 settle the terms of colleagueship, the respective ofi&oes, and 
the nature, sometimes even the holder, of the Prime Ministership,^ 
But the indubitable Prime Minister, he who towers over his colleagues 
by reason of definite party selection, electoral popularity, character 
and talent, has indeed a great power over the rest, for he has office 
to give, and only those who have seen the flushed faces, the anxious 
shuffling and nervous twitchings, of the aspirants, can know what a 
mighty power over men is thus exerted. When office is their life- 
breath, we cannot be surprised that men pant for it : no spectacle of 
men in stress is pleasant. Thus, in the rather heated vagueness of 
an excited consciousness, do the Prime Minister and his colleagues 
associate in the formation of a Cabinet, not without the frenetic advice 
and persuasion of unofficial Tadpoles and Tapers ; the African jungle 
is not the only place where men do a war -dance and beat themselves 
into a frenzy in preparation for a kill. Salisbury was even heard to 
say (from personal experience in the formation of a Cabinet) : ‘ The 
Carlton Club resembles nothing so much at this moment as the Zoo- 
logical Gardens at feeding-time ’. 

The Implications of Responsible Government. The principle 
of responsible government has certain institutional implications, and 
these are, in regard to the Cabinet system : that members of the Cabinet 
are, as a rule, members of Parliament : that they arc necessarily 
members of the majority, whether of one party or of a coalition ; that 
they hold office only while Parliament and the country do not obviously 
withdraw their confidence from a Minister or the entire Cabinet ; that 
the Cabinet acts as a unit in face of other governmental bodies ; 
and this implies a certain predominance of the Prime Minister over 
his colleagues. We more closely investigate these implications 
seriatim. 

Ministers are Members of Parliament, that is, they are already 
elected or are found a seat upon taking office. There have been no 
exceptions to this, except the apparent exceptions of abnormal times. 
Such was the case of General Smuts who was made a member of the 
Imperial Cabinet in 1917 ; ^ but the exceptional position is obvious 
— the normal peace-time Cabinet system had been suspended and 
the special body, adapted to the supreme political direction of the 
War, which took its place, was called Cabinet from habit. It is clear 


^ Cf. Ashley, Life and CorrespoTidence of Palmerston, II, 247 ; Letter of Palmerston 
to his brother, 24 July 1862 : ‘ it seems to me that John Kussell as ^ell as I 
might serve under Lord Lansdowne, but I would certainly not serve again under 
Johnny, and Johnny, I should think, would scarcely serve under mo, at least 
at present . Of. also Granville, I, pp. 79 ff.; in 1859 Granville was obliged to 
relinquish the formation of a Govommont owing to the impossible demands of Russell 
as the condition of oo-operaiion (ibid., 321 ff.). 

* Of. The War Cabinet, Report for the Year 1917 (1918, Cd. 9005), p, 0. 
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that the piinciple is not uniatentional, and that it has certain " 
consequences. It was definitely maintained despite the numeromr' 
Place BiUs which were designed to exclude from the House those 
holding place under the Crown. Although it seemed obviously 
dangerous to an eighteenth-century assembly to sufier the sapping 
tactics of the King’s friends by their formally proper appearance on 
the floor, and in the precincts, of the House, there was something to 
be said in favour of the efficiency of government which is the product 
of legislative and executive co-operation. Moreover, it often happens, 
that to exclude your enemies is simply to create a rival in an unassail- 
able position,^ whereas to command them into your continual presence 
is to have them under a surveillance, which does more than surprise 
their intrigues, for it irresistibly insinuates itself into their habits of 
thought, and attends, spectre-like, even in their private councils. It 
is simply the institutional application of the psychological truth : 

‘ Out of sight, out of mind.’ Hence the principle of membership of 
Parliament has remained in England,^ and where it has not remained, 
as in the U.S.A., special arrangements have had to be estabhshed to 
secure its manifest benefits. For these are that the mind of the 
legislature may be directly made known to Ministers, not only in 
set terms and in explicit detail, but also by the activity of that com- 
pelling emanation, the ‘ sense of the House ’, which men like Peel, 
Disraeli and Gladstone treated with such respect ® ; and, reciprocally, 
the Minister may answer in direct debate for his administration. A 
great deal is to be learned of the intrinsic worth of a man from the direct 
and continual observation of his personal demeanour, his features, 
form, and gestures, and the indiscretions of his facial expression. 
The fact that he has been a member of Parliament for some years, 
sometimes as many as twenty, has already acquainted him with its 
manners and modes, and taught him a Parhamentary tact and a 
respect for his former colleagues which makes for the smooth working 
of the system. The courtesies he desired and obtained from Ministers 
as a private member he now gives. This is not to pretend that office 
does not create a gulf between Ministers and others, — there is a saying 
in France, that there is a greater difierence between a Minister and 


^ This actually happened in the American system, described below. 

* Cf. Todd, op. cit., I, 242-4. A Bill ‘ touching tree and impartial proceedings 
in Parliament ’ was passed by the House of Commons m 1892 in order to disqualify 
all office-holders under the Crown from a seat in the Lower House. The measure 
was rejected by the House of Lords. Subsequent Acts included and extended this 
principle but were too restricted in scope, with the result that Place Bills were intro- 
duced m 1094, 1698, 1099, 1704, 1706. 1709, 1710, 1711 and 1713. * These measures, 
however, were of too sweeping a character to commend them to the favourable judge- 
ment of Parliament, and they were invariably rejected by the House of Commons 
itself ’ (Todd, p. 244). The clause of the Act of Settlement of 1700 (12 & 13 WilL 
111, c. 2, Sect. 3, given below) did not take effect until the accession of the House 
of Hanover m 1714. 

3 Cf. Disraeli, V, 839 ff. Cf. Oladstone, Bk. VUI, Chap. I. 
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4-puty than between Deputies of opposed parties — ^but it is a 
•cindged gulf, with easy and frequent communications. 

The mutual accessibility of Ministers and members is the essence 
of the system. But it has its disadvantages, for it excludes from 
consideration for office any but members, or potential members, of 
Parliament. A final judgement of the system, however, obviously 
depends upon how far the Houses are a reservoir of talent, and how 
far the Civil Service comes to the aid of the Cabinet with its technical 
assistance. Nor is the Cabinet, or any Minister, precluded from 
seeking advice wherever it may be found. A kind of sporadic and 
unofficial co-option is always going on. The Continent has alternatives, 
which we. shall later examine. 

The Large Number of Ministerialists in Parliament. There 
is another disadvantage, the number of Ministeralists in Parliament 
is necessarily high, for altogether they number twenty-five, and their 
Under-Secretaries and Whips add another thirty-five, while one cannot 
leave out of account the Parliamentary Private Secretaries, another 
twenty. The number is about 12 per cent, of Parliament's member-*' 
ship, and 25 per cent, of a party of 300. (But somewhat less when the 
number in the Lords is .subtracted.) It is a direct product of the large 
scope of State activity and the need of each Department for a distri- 
bution of Departmental and Parliamentary work. But it cau.ses the 
immobilization of an appreciable proportion of the House for the ta,sld 
of criticism, and the creation of a fairly solid block as anxious to main-1 
tain itself in office, as to make a good use of its power. This is one! 
among other reasons why the special function of criticism is eoncen-' 
trated in the official Opposition. There is always quite a large and 
interested weight favourable to the suppression of opposition in one's 
own party, for office is too easily exalted above conscience, though, to 
the offiec-holder, it appe.ars that office actually serve.s con, science. The 
only way out of this .situation is to double the number of members of 
Parliament, a reform which we have already shown to be desirable on 
other accounts. Some attempt is made by law to restrict the number 
of ministerialists sitting in the House of Commons, ^ and the intention 
of the Act was to reduce executive influence upon it. But its method 
is antiquated, for it does not allow for the expansion of State, activity 
and the increase of Departments. The proper method is to reduce \ 
the proportion by increasing the total membersliip of the Hou.s(!. 

The House of Lords as a Reservoir of Ministers. The peculiar 
bicameral system of the British Constitution has always dictated that 
some of the Ministry shall be members of the House of Lords. Until 
1867, when the Constitution was a real if not a formal oligarchy, the 

1 By 27 & 28 Viet., c. 34, only ftve Under-Secretanes can sit in the House of 
Commons. 
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■US, • 

Cabinet included peers as of social, if not legal, right. ^ The quest; 
■was, rather, how many commoners should be included. Since 1867, 
rapid evolution towards universal franchise, and the rise of the party 
system, and the development of democratic sentiment, has reversed 
this poUcy. The larger number of Ministers are commoners, a very 
.small number, peers ; and though we may say that Conservative 
governments contain more peers, owing to the party's social pre- 
dilections and the nobility’s predilection for that party, other parties 
have come to regard this element from the strictly utilitarian stand- 
points, of their talent, their money, their influence, and to arrange 
regular representation in a House which still has constitutional 
powers. This is specially true of the Labour Party’s connexion with 
tJio House of Lords. 

Political Unanimity of the Cabinet. The Cabinet is, of 
course, composed of members of tlie party or partie.s commanding a‘ 
majority in tlie House of Commons. 

We have generalized the usually proclaimed principle that Ministers 
inu.st belong to the same party, by saying that they must belong to 
the party or parties commanding a majority in tlie House of Commons. 
Tlie principle was proclaimed in the halcyon daj.s when two parties 
seemed to rule the country, and when everything .seemed to suggest 
lliat there could never be more than two, even where .strife and wild 
Irishmen abounded. Then, obviously, the principle of responsibility 
to the legislature meant the selection of the Cabinet from the majority 
party. ^ There was much less internal cohesion in those parties than 
la ter generations supposed, and often so much positive dissension that 
it was not seldom an impossibility to beep together as a government." 
But while the simph; and happy external reign of two partie.s persisteil, 
certain obvious governmental advantages resulted, and these were, 
for the electorate, a choice between two opponents and no more, and 
this, again, resulted in a fairly simple task of choice, and, for the 
Cabinet, the possibility of unembarrassed leadership. A closer 
examination of each of these characteristics is important. We have 
already treated of parties in a democracy, and especially emphasized 

^ c.g. The Earl of Malmesbury (Eoreigii Secretary) in the Derby Cabinet of 1852. 
Cf. Dinratli, p. 1161, and p. 1640, conlideiitial letter of Disraeli to Derby, 8 May 
1859 : ‘ . But what ib Lord. Elgin to be ? He must have a post ot high adminis- 

tration, and it is difficult to place any other than that of the Foreign Office in the 
House of Lords. . . .’ 

^ Cf. Morley, Waljiole, p. 157 : ‘ It is true that he (the Prime Minister) is in form 
cliosen by the Crown, but in practice the choice of the Crown is pretty strictly eon- 
hiied to the man who is designated by the acclamation of a party majority. . . . 
The Prime Minister, once appointed, chooses his own colleagues, and a.‘<sjgns to them 
Iheir respective offices.’ 

^ Cf. Harcourty Vol. II, Chap. XVll ; ‘ War in the Cabinet.' llaicouit, Chan- 
cellor of the Exchequer in Rosebery’s Cabinet, opposed the foreign policy of the 
Prime Minister and the ‘ Foreign Secretary in the House of Ijords ’ . . . (Harcourt 
to Kimberley, 22 April 1894). 
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.eix organizing and educating functions : and a first judgement 
miglit be, the more parties the better. It is clear, however, that 
given the present quality of the average elector’s education and native 
sagacity, which are far below mediocrity, the elector is hardly likely to 
be able to distinguish between more than two points of view on the 
same question, particularly as this is sure to be exceedingly com- 
plicated and explained with evidence which, to a specialist, may seem 
crude and simple, but which to the common man seems exasperatingly 
subtle. Consider the criticisms of the Jury-system, where only one issue 
is before the court ! Where there are many parties, they are obhged 
either to cease to explain in detail, because detail cannot be under- 
stood (and this is not good for the elector or for themselves), and 
rely upon exaggerations of principle uttered catchword-wise, or to 
proceed with detail and confuse the voters’ minds. Despite the doses 
of detail it cannot be said that the electors have arrived closer to an 
independent and considered judgement than when only two alternatives 
faced them. Indeed, the reverse is truer : issues may have been 
put in terms of faulty generalization, but the competition between 
two parties brings out their implications ; and finally, the House of 
Commons becomes the workshop of their appheation to the infinite 
varieties of the truth. 

The influence of party composition upon the Cabinet is even more 
^ important to sound governmental judgement than it is to popular 
control. It is, indeed, an extraordinary proposition, at first sight, that 
ten or twelve or twenty men can sufficiently agree on every political 
problem to accept the principle of collective responsibility. Bagehot 
has said : ‘ No two people agree in fifteen things ; fifteen clever men 
never get agreed in anything ; yet they aU defend them, argue for 
them, are responsible for them ’. The answer, however, is Gladstone’s 
answer : ‘ Rational co-operation in politics would be at an end, if no 
two men might act together, until they had satisfied themselves that 
in no possible circumstances could they be divided ’ ; and again : 

‘ What are divisions in a Cabinet ? In my opinion, difierences of 
views stated, and if need be argued, and then advisedly surrendered 
with a view to a common conclusion are not “ divisions in a Cabinet ”. 
There are, of course, many differences of view ; but the question is, 
can the difierences be accommodated ? Obviously, the best condition 
of such accommodation is common allegiance to the same party.’ 
Though men and women often prefer the satisfaction of dis- 
positions which directly benefit themselves more than others, there 
are loyalties and desires which cause men to subordinate personal 
pride, acquisitiveness, jealousy, to the policy of a party. But only 
of their party, for it is by their voluntary choice that they are members, 
and, if it meant nothing to them, they would not follow it. It can 
be expected, therefore, that where a Cabinet is simply the acknow- 
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ledged group of leaders of a common party, the best psychol^ ’> 
conditions for successful operation exist. The members are not 
out personal motives, but these are mitigable by reference to theiK 
fellowship in a party, and, if not to the merits of its immediate policy, 
at least to the danger of the conquest of power by the Oppoffltion. 
On the whole, the best interpretation ; full faith and credit, not the 
worst ; self-seeking, is placed upon the action of any member of the 
Cabinet. Where, however, as on the Continent, several parties enter 
a coalition, the parties cannot avoid entertaining some suspicion of 
their colleagues, and since, further, their coalition is certain to come 
to an end one day, when, instead of being brothers-in-arms, they will 
be parhamentary and electoral opponents, they cannot avoid being 
continually on their guard against ruses, and ready with a challenge, 
nor ready to snatch some advantage for themselves, to the detriment 
of the general good as interpreted by the whole Cabinet.^ 

This brings us to the vital good in a Cabinet system based upon 
a single party. Its members may be as frank as they like in the 
discussion, and they will be heard and met with like frankness, for 
there is a principle of unity between them reliable, in the last resort, 
to keep the Cabinet together, and the followers satisfied, even if there 
are resignations.* At least the trial of strength, and the contest of 
minds, take place in a broad-minded and B)Tiipathetic forum. Every- 
thing encourages creativeness, for the creator knows that it will not 
be lolled without good cause. If there is an advantage, the party 
reaps its credit. Where parties enter a coalition such complete frank- 
ness is impossible, for it often involves ridicule, the break-up of the 
Cabinet, or the surrender of hostages to electoral opponents. Hence 
timidity, equivocation, and crises, and, where strong men meet, 
continual friction. Even where two hostile wings of an English party 
have met in a Cabinet, these results occurred, with the addition that 
the balance of forces was every day shifted, and there was a great 
deal of secret diplomacy between each meeting of the Cabinet.* In 

^ In June, 1930, Baldwin declined MacDonald’s proposal of a Three-Party Con- 
f«renoe on Unemployment. Cf. Gleanings and Memoranda^ Aug. 1930, pp. 145, 146, 
for the correspondence between Baldwin and the Prune Minister. The refusal was 
based on the objection that * arrangement with the Dominions and tariffs ’ would 
not be considered at the Conference. C£. 16 July 1930, Hansard^ Vol. 241, col. 1311. 

^ This, 1 think, is a perfectly lair generalization from the history of British Cabi- 
nets. One goes a long way before common frankness becomes impossible, as between 
John Morley and Joseph Chamberlain. Cf. Harcourt, 11, 32 fi. 

* Cf. Pedf Harcourtt Campbell- Bannerman. Of course coalition under Lloyd 
George, once the war which united the parties was over, showed all these maladies 
in a specially acute form, and they were only kept from becoming fatal by the forced 
exodus of Mr. Fisher, Edwin Montagu and Dr. Addison. Cf. Addison, Politics from 
Within, 1911-18 (2 voU.. 1924), Vol. I, Chaps. XVII, XVIII; Vol. U, Chaps. XIII- 
XVIII. 

US observe how car^uUy the leaders of the respective parties in the ‘ National * 
Government of August, 1931, limited their co-operation to a specihe issue which had 
baffled them all severally, and the subsequent unsuccessful hunt fora uniting formula. 

VOL. n. — 62 
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i/he interest of creativeness the most desirable basis for a Cabinet is 
one party, and this is to be weighed heavily against other considerations 
which would produce government by coalitions. 

Nor is this all. It is obvious that in all ordinary circumstances 
the Cabinet which is baaed upon a single party is necessarily sure 
of a majority for its proposals in Parliament. Once an electoral 
majority is obtained, and the leaders have been almost automatically 
installed, the rank and file follow them. The severest difficulties and 
anxieties of the leaders are pre-electoral, not post-electoral, and they 
may now proceed with all dispatch and vigour, with, on the whole, 
very little to fear from defection. For the nature of the party system, 
and of the electorate, may condone and even applaud those who 
murmur against the leaders, and, generally, this is wholesome ; but 
it will hardly countenance revolt.* The terms of a pact in a coalition 
government, however, can never be stated so precisely as to avoid 
quarrels about their meaning, nor can all men in each group be for- 
ever sworn to their leaders’ bargain ; nor, finally, can a coabtion 
government avoid surprises, and when they come there is immediate 
strain between the leaders, and between these and their respective 
followers. The majority-party system encourages energy and decision, 
whether the policy is doing or not doing ; the coalition system promotes 
timidity and vacillation, as we shall show in the section on France 
and Germany, and has proved the death of democratic government 
in Italy, Spain, Poland, and Austria. The recent experience of Great 
Britain shows clearly the great advantage of the Majority-Party 
Cabinet System by revealing the weakness of a Cabinet founded upon 
a minority and dependent upon votes uncertain from day to day. 
The Cabinet stumbles from one embarrassment and humiliation to 
another, it is unable to carry through legislation without mutilations 
and postponements, while recasting is disagreeable on account of the 
defeat of policy, and because, to the electorate, the Government 
appears weak in intention, though, in fact, it is weak only in numbers 
and imable to control the time-table of the House. With all the 
native energy and creativeness in the world, such a government is 
obliged to fall back on the defensive, and to eat the humble pie it 
had previously prepared for the Opposition parties. When a Cabinet 
is split, or composed of a coalition, neither the electorate, nor even 
the skilled historian possessed of all the archives and memoirs, can 
discover who was really responsible for a policy. Nor can the elec- 
torate ever know truly the proportion of responsibility for resultant 
policy borne by the Government and an Opposition which marches 
into different lobbies at each division, not infrequently bifurcating. 

The judgement of the body of electors on this situation is sound. 

^ This is true of the Iiabour Government of 1929 and its dissident groups, and is 
true of the Conservative Party and its relations with the United Empire Party. 
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It is adverse to the existence of more than two parties. We need 
not inquire how far this judgement is self-made, or how far it is the 
result of tradition and the spread of the views of political leaders and 
publicists. As no party, however, seems ready to commit suicide 
for the public welfare, we must reckon with a three-party system 
and its consequences in terms of Cabinet inefficiency for some years 
to come. 

The Confidence of the House of Commons. The tenure 
of office by the Cabinet depends upon its control over a majority 
of the House in matters which it holds to be vital. These must 
naturally be particular aspects of pohcy, legislative and administra- 
tive, and its general repute and authority. When either of these 
is successfully challenged by an adverse majority then it is obvious 
that Ministers cannot go on, that is, if the adverse majority is really 
intent upon its course. For the machinery of government can be 
brought to a standstill by refusals to grant supplies and to renew 
annual legislation like the Army Act. But these sanctions are only 
the ultimate weapons of an outraged House, not the machinery and 
(onventions which daily move the Cabinet. The undue emphasis 
which Dicey has placed upon these sanctions ought to be modified, 
for the convention of dependence upon a majority is so well estab- 
lished and so permanent an ingredient of political mentality, that 
nothing else is likely to be needed save in revolutionary circum- 
stances. To that point the convention has always operated quite 
successfully. 

If Cabinets were in office more for its sweets than for the develop- 
ment of policy, there might be a danger that they would flout the 
wishes of the Commons, but, in fact, policy has been a vital concern 
of Governments, and any serious attack upon this or their general 
position has caused the resignation of one, or several, or all Ministers. 
The methods of withdrawing confidence are by outvoting a govern- 
mental proposal or attacking a Department, or accepting a Vote of 
Censure or No Confidence. The latter is, for the whole Cabinet, more 
ileliberate and deadly than the former. For, on the attack upon a 
special policy, Minister or Cabinet may concede a point which is not 
vital, or may quibble about the small margin by which it was defeated, 
or else, where the Opposition is composed of two wings, whether 
parties or groups of a party, whose co-operation in a majority is 
< asual and not likely to form the basis of an alternative government, 
there may be occasion for doubt about the sense of the House. But 
a vote of censure is rather inescapable.^ 

Is there, on the whole, much reality in the power of the House 
of Commons over a Ministry ? The power existed only before the 
organization of the electorate and modern political parties, when 
^ Cf. Hawbach, Die jMirlamentartsche Kabinettaregierung (1919), p. 130. 
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there was not so oomplete a dependence upon thh electorate. . When 
parties were evenly balanced, or spUt, and loyalty to a programme 
and a leader were not the qualifications for candidature and election 
to the House, there were surprises in the Division Lobby supported 
by the fairly free groupment of malcontents with the regular 
Opposition. 

Since the rise of strong party organizations the uncertainty has 
been removed from the House to the inner councils of the party ; 
diSerences cannot be settled by open secession, for the electoral 
penalty is apt to be very severe, or the threat of it is ; and at the 
most the dissentients among the followers of the Cabinet can ventilate 
their grievances in the House in order to frighten the Government 
ofE its original and challenged course. Only in abnormal times are i 
the parties likely to be really troubled by parliamentary secessions, ( 
when a great crisis occurs in the country and new paths have to be 
sought ; and for the rest the settlement of such disputes is rather 
a domestic matter of the party, with the very remote possibility of 
an appeal to the House of Commons. This means that there is little 
or nothing to be feared by a Cabinet which rests upon a single-party 
majority for its policy, that Ministers individually, and the Ministry 
as a unit, are safe. They may make concessions to their own heretics, 
as of grace, but the House cannot compel them to an involuntary 
course. Further, Votes of Censure are no more than demonstrations 
to the public that some part, or the whole of the Opposition, is care- 
fully watching the Government on behalf of the people, and the term 
has the ring of doom in it, for ‘ Vote ’ sounds as though Censure were 
already resolved and proven. It offers the opportunity on both sides 
for a full-dress debate : for the Government certainly put all their 
goods into the window, and both sides attempt the highest number 
of votes that can be mustered. Every member of the House knows 
very weU that the resolution is simply a pretext for a debate and 
nothing more. In a system where the government is founded upon 
a minority of the House the Vote of Censure necessarily takes on a 
more dangerous character. These things mattered very much when 
the House of Commons was remote from the constituencies in terms 
of publicity and a permanent organization linking it to its constituents, 
but since the almost definite settlement of policy and government at 
the polls, responsibility and confidence have become electoral, not 
paihamentary. The sj^stem is one of plebiscitary, not representative, 
responsibility ; the House has become the agent and mentor of the 
public, and rarely takes decisions. Once more we see how respon- 
sibility has been taken over by the political parties. At a later stage 
we discuss the impheations of these truths iu terms of efficient govern- 
ment. 

The Prime Minister and his Colleagues. It is an accepted 
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generalization that the Prime Minister is primus inter pares, that is, 
first among equals.^ This rests upon the observed facts in most of 
the Cabinets since Walpole’s time, that one man is called upon by 
the Crown to form a Cabinet, that he makes the Ministry and distri- 
butes offices, presides over Cabinet meetings, and that if he decides 
to resign for any reason of policy, as distinct from personal incapacity, 
the Cabinet breaks up.“ No statute settles the status of the Prime 
Minister ; his salary is drawn as First Lord of the Treasury, an office ® 
bound up with the Premiership since 1721, and only since 1906 has 
a formal position in the table of State precedence been accorded to 


^ Cf. Moriey, Walpole 1889, Chap. VII; ‘ITie principal features of our system 
of Cabinet government to-day are four. The first is the doctrine of collective respon- 
nibiiity. . . . The second mark is that the Cabinet is answerable immediately to 
the majority of the House of Commons, and ultimately to the electors whose will 
creates that majority. . . . Third, the Cabinet is, except under uncommon, peculiar, 
and traMitory circumstances, selected exclusively from one party. . . . Fourth, the 
Prime Minister is the keystone of the Cabinet arcb. Although in Cabinet all its 
members stand on an equal footing, speak with equal voice, and on the rare occasions 
when a division is taken, are counted on the fraternal principle of one man, one vote, 
yet the head of the Cabinet is primus inter pareSy and occupies a position which, so 
long as it lasts, is one of exceptional and peculiar authority. . . .’ 

Cf. Dicey, Law of the Constitution (8th ed., 1916), p. 8 . * The executive of Eng- 
land is in fact placed in the hands of a committee called the Cabinet. If there be 
any one person in whose single hand the power of the State is placed, that one person 
is not the King but the chairman of the committee, known as the Wme Minister ’ ; 
and p. 162 : ‘ . The Ministry are in truth placed and kept in office by the House. 
A modem Cabinet would not hold power for a week if censured by a newly elected 
House of Commons.* 

Cf. also Haroourt’s comments on Morley’s chapter on the Cabinet (Gardiner, op. 
fit., App, II) ; ‘ , I am not sure that you don’t overstate the doctrine of the 
solidarity of a Government in respect of its Ministers. A Cabinet Minister may be 
censured and impeached like Lord Melvilie without necessarily bringing about the 
destruction of the Government. It depends of course very much on the man and 
on his particular action which is called in question whether ho involves the whole 
Cabinet or not. 

‘ As to the Prime Minister, I doubt if Mr, Gladstone would agree in the position 
of autocracy. Ho certainly is disposed to regard the heads of Departments like Secre- 
taries of State as to a degree autonomous in their own province-regarding the Prime 
Minister as only primus inter pares. 1 know that ho entertains great doubts as to 
the right of a Prime Minister to require a Cabinet Minister to resign. I know that 
he tri^ it in one case for oonvenienco of reconstruction ; ho was point-blank refused, 
and acquiesced. [Carlingford.] 

‘ In any event, I think it must be done with the assent and in the name of the 
Sovereign. This was the case in the dismissal of Thurlow by Pitt and of Palmerston 
by John Russell. . . . 

‘ Though in theory jrrimus inter pares the Prime Minister should really be inter 
Stellas luna minores. This was eminently the case with Walpole, Pitt and Peel. . . .’ 

Cf. also Low, op. cit., p. 158 : ‘ He cannot easily bo only primus inter paresy and of 
recent years he has nearly always been something more. He is the really “respon- 
sible” minister, the person who answers to the Sovereign and who answers to the 
nation.’ 

* Cf. Disraeliy Vol. VI, Chap. VI, p. 1076. Proposed resignation on Eastern 
policy. A good example is the resignation of Mr. Macdonald in August, 1931, the 
preliminary to the formation of a coalition of the three parties. 

^ ‘ Since the ministry of Sir Robert Walpole (1721-42) the office of First Lord 
has usuaUy been associated with the position of Prime Miziister * (Anson, 11, 176). 
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the oflSce.i Indeed, the notion of a Prime Minister was not to the 
taste of the eighteenth-century Venetian aristocracy, who preferred 
to divide England locally, into counties, and centrally, into Cabinets 
of impotent mediocrities ; the story of the challenge to Walpole’s 
position is well known. ^ The protest was one founded on personal 
and factional jealousy, and not upon any impartial consideration of 
the relationship between the Prime Minister and his colleagues as it 
concerned the efficiency of government. 

It is obvious that one man may stand out in importance above 
his colleagues in open competition with them in the political arena ; 
it is just as obvious that unlc.ss one is given a formally prior status 
there must be an incessant competition for it de facto. But this is 
not a condition of good government once there is a fairly well-marked 
difference between rival parties and responsibility to the people is in 
any degree acknowledged. For such competition is bound to split 
a Cabinet into real, if veiled, factions, and to put a premium upon 
the separative forces whenever a difference of opinion arises. A 
' S3anbol of unity and a practical guarantee of unity are necessary. 
j Some one person must be given a formal predominance which, in 
I itself, will overcome the acerbity or intolerance of private opinions 
in the Cabinet. To rely upon the personal popularity, and the talent, 
of the man, would make the office an object of ambition ami a source 
of contention. No form of government has been able to avoid this 
conclusion. Not all politicians are willing to admit its necessity. 
But however it is hidden, or counteracted, or denied, it exists. A 
symbol and instrument of unity in the Cabinet i.s necessary, some- 
thing which shall prevent waste of effort, competitive friction! secure 
regularity in leadership, and avoid indecision ; and, to achieve this, 
in practice, one Minister has been given the Premiership. In England 
this has come about empirically, and the results arc embodied in not 
very definite conventions. In other countries English experience 
has furnished the basis for an attempt at written definition.^ In 
England the pre-eminence of the Prime Minister is shown and is 


The^ Royal Proclamation of 2 December 1D05 gave precedence to ' Our Prime 
''Archbishops. Cf. Low, op. cit., p. xx, and Anson, II, 

“ Cf. Morley, Walpolp, pp. 163, 164, 225 fF., and Sandyw’ inotion to removo Wal- 
pole, ComvwTu Debate.^, 1740, Xll, 65 ff. : ‘ . According to onr Constitu- 

tion, we can have no sole and prim© Minister : we ought always to have several 
prune Ministers Officers of State : Every such Officer has his own proper Depart- 
ment ; and no Officer ought to meddle in the Affairs belonging to the Department 
of another. But it is publicly known that this Minister, having obtained a Sob 
Influence over aii oup Councils, has not only assumed the Sole Direction of 

wl public Affairs, but has got every Officer of State removed that would not follow his 
Dir^tion even in the Affairs belonging to his own proper Department . . (p. 69). 

XT ? I attack in the Commons and Carteret’s in the Lords were repulsed. 

Neither Walpolo nor his defenders contradicted the constitutional principle main- 
tamed by bandys, but ‘ only denied the allegations of fact ’ (Morley, p. 164). 

* So, most dehberately, in Germany . 
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secured by (i) the Chairmanship of the Cabinet, (ii) the Leadership 
of Parliament, (iii) his position as chief channel of communication 
with the Crown on general policy and (iv) his acknowledged position 
in the country as leader of the party and the embodiment of the 
highest political power. 

It is, of course, obvious that an incapable Prime Minister may 
ruin his conventional position. Sometimes, like Peel, Disraeli, or 
Gladstone, he so far towers above his colleagues that he could dispense 
with the artificial support of convention without disadvantage to 
government ; sometimes, like Addington, Portland, Goderich and 
Melbourne, he is so weak that without this authority he would have 
no power. How can the latter contingency possibly arise ? It may 
arise when death or a sudden political crisis results in the rather 
sudden re-alignment of parties and colleagues, so that the Prime 
Minister from a previous dispensation is surrounded by Ministers 
whose co-operation with him, and among themselves, is untried 
and incalculable.'- Nor is political judgement finite, it may 
always be modified by some new event revealing more clearly, and 
comparing the character and strength of men. 

Even as the Prime Minister makes his Cabinet, so he has the 
power to unmake it, by resignation or forcing individual resignations. 
He may even counsel dissolutions. 

Against the governmental advantages which issue from the exist- 
ence of the Prime Ministership there are certain disadvantages. The 
prestige attaching to the office may on occasion result in an undue 
demand for deference to the opinion of the man, and a too narrow 
view of the extent of loyalty to be expected from Ministers, so that 
independent views and possible creativeness are forbidden. This has 
occasioned much distress to some Cabinets,* and it has deprived the 
country of the benefits of collective wisdom. The ideal Prime Minister 
would put into the common stock his own real indi-vidual inventive- 
ness and feeling, -without forcing the situation by appeal to his formal 
.superiority, and would use his position no more than, in the last resort, 
to avert an actual split, so that the diverse -views on the public good 
should be fully and maturely weighed against each other and the 
( ontingency which they are to meet.* 


' This, I think, is the result oJ Conservative experience especially since 1922. 

^ E.g. Gladstone and Chamberlain in 1886 (OladnUme, II, 643). 

^ This, 1 think, is true of Disraeli as Prime Minister, though nothing can be more 
amusing or instructive than Disraeli’s perfect handling of his Cabinet with the threat 
of resignation during the Eastern Crisis of 1877. Cf . Disraeli, VI, Chap. VI, 1073 ff . ; 
and for Asquith, see Grey, Twenty -jive Y ears (1926), III, 226 £[. Cf . also this estimate 
of Gladstone : ‘ Ho -was always profuse in his expressions of respect for the Cabinet. 
There was a wonderful combmation in Mr. Gladstone of imperiousness and of defer- 
ence. In the Cabinet he would assume that he was nothing. I thought he should 
have said, “ This is my policy. What do you think of it V’ and then have fought 
it out untd they had come to an agreement. He always tried to lead them on by 
unconscious steps to his own conclusions.’ Cited, Worley, Oladstone, II, 18. 
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Let xiB considex the significance of these facts. The Prune Minister 
is chairman of the Cabinet, unless prevented by iUness or other engage- 
ments. There was a time when the King presided, but this appears 
to have stopped because Ministers in the reign of Greorge 1 made 
their resolutions privately before the Cabinet meeting, no doubt 
because at certain points they were collectively hostile to the political 
pretensions of the Crown, and perhaps because a spiritual gulf came 
to exist between Englishmen and the alien king BtUl connected with 
the State of Hanover. It is well known that, in England and Anglo- 
Saxon countries generally, the Chairman of any Committee attracts 
a special kind of loyalty, engendered by the vague feeling that business 
is expedited and improved by order even if the order is not wholly 
excellent, and that one must be prepared to suffer the Chairman’s 
ruling for the sake of the collective enterprise. There is usually a 
casting vote inherent in the Chairman ; that in itself gives authority. 
The popular phrase, the Chair, however, indicates quite clearly that 
it is not to the incumbent, but to an impersonal thing which embodies 
rides, that loyalty is extended. It is clear that the Prime Minister 
is at an advantage. Secondly, the Prime Minister is leader of 
Parliament, nowadays, most usually, of the House of Commons. ^ 
This means that the principal announcements of policy and business 
are made by the Prime Minister, that questions on non-depart- 
mental affairs, and upon critical issues, are addressed to the Prime 
Minister. ^ He is there recognized as having an immediate authority to 
correct what he considers to be errors inferrable from any of his 
colleagues’ statements, whether in or out of the House. No 
Cabinet Minister would consider he had such a right of correction or 
reprimand concerning any of his colleagues or the Prime Minister, 
but the Prime Minister exercises such a power, and no one says him 
nay ; on the contrary, the power is considered a right.® Generally, 
the House looks to the Prime Minister as the ultimate oracle in the 
matters of doubt where Ministers do not give it satisfaction, and as 
the fountain of policy.* 

^ CJf. Todd, op. cit., II, 106. * Cf. May, Parliamentary Practice, p. 240. 

* Cf. Disraeli, Vol. VI, Chap. IV, pp. 1011—21, for an account of Disraeli’s modi- 
fication of Lord Derby’s foreign policy. The Queen supported the Prime Minister. 
Cf. Letter 7 June 1877 : ‘ . Oidy let us be firm and bold strong language to Russia 
and the rest of Europe will follow. I^rd Derby must be made to more. The Queen 
feels terribly anxious about this. . . .* 

On 12 January 1928, Viscount Wolmer, Assistant Postmaster-General, declared 
(in a speech at Aldershot) his belief that ‘ if the Post Office were managed by private 
enterprise there would be a more economical and more efficient service *. In reply 
to a question by Mr. Ammon as to the Government’s intentions with regard to the 
administration of the Post Office, the Prime Minister (Baldwin) said : * I do not think 
that my hon. friend made any statement of that kind. I did see what he said. It 
struck me that when he has attained years of discretion he will speak with that caution 
which characterizes every one of our utterances.* Cf. also Gladstone’s admonition 
of Robert Lowe, Oladaione, Book VI, Chap. X. 

* Cf, Gladstone, Qleaninge, I, 241, 242 : ‘ With very Uttle of defined prerogative. 
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Next, the Prime Minister is the chief channel of communication, 
with the Crown on matters of public concern; but not the only 
channel, for we have seen too many examples of the Crown’s 
connexion with individual Ministers behind the back of the Prime 
Minister. 1 What is meant is, that the reports of the Cabinet councils 
are made by the Prime Minister, and that this account is not revised 
by his colleagues, and that, in emergencies, the Crown will first consult 
the Prime Minister.® 

Most important of all, however, is the position of supremacy 
which the Prime Minis ter wins from being chief of his party : since 
William Pitt’s time the interval between a man’s entry in Parliament 
and his accession to the Prime Ministership has only on one occasion 
been less than thirteen years, and it has more often than not been over 
twenty-five. No colleague can dispute the significance of this, nor alter 
the terms of that leadership without either an appeal to the party, or 
such conspicuous merit that the party itself initiates a reform move- 
ment. This would take years of effort against all the latent sentiment 
of loyalty which has been created and stored to support the Prime 
Minister, a great complex of feelings and ideas resulting in such inertia 
that a leader cannot be dislodged : he goes only when he removes him- 
self.® The tendency is to support the Leader against his colleagues, 
unless there is such scandalous ineptitude that it cannot be hidden 
even from the stupidest of voters ; or unless, as we have recently 
seen, a contingency occurs upon which the Minister remains in office 
while a large number of his Cabinet secede owing to radical differ- 
ences of policy. But this point is rarely reached in the modem 
State. No one knows, and no one. cares, where other Ministers 
dwell, but the fool of fools knows the meaning of 10 Downing 
Street. Consequently the Prime Minister has tremendous authority 

the Leader suggests, and in a great d^ree fixes, the course of all principal matters 
of business, supervises and keeps in harmony the action of his colleagues, takes the 
initiative in matters of ceremonial procedure, and advises the House in every diffi- 
culty as it arises. The first of these, which would be of but secondary oonseq^uence 
where the assembly had time enough for all its duties, is of the utmost weight in 
our overcharged House of Commons, where notwithstanding all its enei^y and all 
it-s diligence, for one thing of consequence that is done, five or ten are despairingly 
postponed. The overweight, again, of the House of Commons is apt, other things 
being equal, to bring its Leader inconveniently near in power to a i^im© Minister 
wlio 18 a Peer. Ho can play off the House of Commons against his chief ; and instances 
might be cited, though they are happily most rare, when he has served him very ugly 
tnc'ks.’ 

^ So Harcourt, so Disraeli. On one occasion Queen Victoria oven consulted 
Goschen, in opposition ; on another, Disraeli, also in opposition. 

^ Cf. GleaningSt 243 : * He is bound, in these reports and audiences, not to 
counterwork the Cabinet ; not to divide it ; not to undermine the position of any 
of his colleagues in the Royal favour.’ 

* Gladstone resigned the leadership of the Liberal Party on 16 February 1874. 
He announced his decision at a Cabinet meeting after it had been agreed that the 
Goyemmont would resign. Cf. Morley, Gladstone, Bk. VII, Chap. 1. Cf. also Dis- 
raeli’s call of the Opposition to heel in 1872, Vol, V, Chap. V, p. 613 ff. 
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over his colleagues ; they are, in detail, severally answ^able to him , 
the embodiment of Cabinet unity and supremacy. This it is which 
makes a Cabinet to be the Prime Minister’s Cabinet, and gives him 
authority which may, if he wishes, undo a majority vote of the Cabinet 
against him ; for, finding himself in a minority, he may threaten 
resignation which will extinguish the adverse majority by extin- 
guishing the Cabinet.^ Moreover, the Prime Minister is ex off/cio 
Chairman of the Committee of Imperial Defence and at Imperial 
Conferences. It is of interest to note that in the account of the 
Cabinet given in Gladstone’s Gleanings, published in September, 1878, 
the Prime Minister’s position as head of the -party is ignored ; the 
gulf between that time and this is as wide as the great party organiza- 
tions and the franchise which have grown so extensive since 1880. 
The Cabinet, so composed, is admirably appropriate to its functions, 
simply because its functional development has by gradual stages 
governed the nature of its composition. 

Most important of all is the concentration of responsibility in the 
Cabinet — responsibihty for the continuous management of affairs. 
This responsibility was once towards the Crown ; then it became 
divided between the Crown and Parliament ; after 1832 it inclined 
much more towards Parliament than to the Crown ; since 1867, it 
is to Parliament tempered by daily regard to electoral and party 
opinion ; indeed, the electorate and the parties are organized to exact 
this regard, so that although the formal public arena of answerability 
is the House of Commons, the questions and the answers are always 
moulded with conscious and necessary reference to the constituent 
bodies outside it. 

Now, the cxi.sting treatises on the British Constitution insist that 
the Cabinet is responsible in two senses : that every Minister is respon- 
sible individually for the work of his department, and that Ministers 
arc responsible as a body for each Department and for general policy.* 
This convention involves the need of explaining its practical daily 
operation, and what we are to understand by ‘ responsibility ’. The 
convention means, in the first place, that certain work is definitely 
devolved to a known body of men and wmmen, and that thereby each 

* Thus reel’s power to enact Free Trade and then dissolve Parliament ; so also in 
the break-up oi the Labour Oovomment in August, 1931. 

“ Cf. Todd, op. fit,, I, 259 : * It is also distinctly understood that, so long as the 
different members of a Cabinet continue in a ministry, they are jointly and severally 
responsible for each other’s acts, and that any attempt to separate between a par- 
ticular minister and the rest of his colleagues in such matters would be unconsti- 
tutional and unfair.’ 

Cf. also Hearn, The Government of Englund (2nd ed., 1887), p. 218 ; Thcey, Law 
of the Constitution, pp, 321. 419. 

Anson, op. cit., II (The Crown, Pt. I), 108 : ‘ . Since loss of office and of pubUo 
esteem are the only penalties which Ministers pay for political failure, we can insist 
that the action of the Cabinet is the action of each member, and that for the action 
of each member the Cabinet is responsible as a whole.’ Cf . Low, op. oit., pp. 144, 145. 
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Minister is made responsible for a single Department of State, while 
being member of a body which collectively acknowledges that it is 
answerable for all administration and policy. Each Minister becomes 
the supreme ruler of a Department. He may if he wishes, and if he 
can, do all the work of that Department. But he finds that he cannot 
do more than generally direct the chief permanent officials in the few 
critically important matters of administration, and to elaborate, with 
their constant co-operation and counsel, policies for his branch of the 
national life. This is, in our own day, a tremendous task, and can 
only be accomplished by the aid of the Civil Service, which serves 
Ministers of any party impartially. The Minister’s task is, on the 
Departmental side, one of .stimulus and direction ; on the Parlia- 
mentary and electoral side, advocacy and defence of what he and his 
eolleague.s arc doing, and, as long as they arc in office, they are assumed 
to be doing all that which is, in fact, being done. From the stand-' 
point of Parliament and the People, the Minister is the Department ; 
iiohind him stands an office, with an addre-ss, enclosing a vast vacuum, 
and this vacuum is created by the principle of Civil Service Anony- 
mity. i The fiction is consciously preserved so that the searchlight 
of criticism shall travel swift and straight, and not be refracted by 
passage through the mediutn of the bureaucracy, about which Parlia- 
ment and the public cannot learn very much. The Minister is liable 
for an almost instant answer regarding any of the millions of incidents 
which may occur in his relations with foreign states, or in all his own 
I ounties, towns, districts, parishes, regarding the claims and accidents 
of the most insignificant individuals, regarding even, let us say, the 
improper official execution of a diseased cow — he is answerable for all 
men, animals, things, and natural phenomena, within the purview of 
his office.^ He must satisfy the House : and should he not do so, he 
m.iy bo compelled to resign, if the matter is sufficiently grave, having 
regard to the whole political situation. 

What does this last proviso mean ? It means that a Minister 
who is regarded as incompetent by the House may be forced to amend 
Ills wavs by the fear that his colleagues will consider him individually 
culpable and too incompetent to warrant their intercession.” This 

* Cf. Chapl-ers on the Civil Service, 4»/ra, and the debate on Kunciman’s adminis- 
tration as President of the Soard of hiducatioii, 22 April 1910, Hansard, Vol. XVI, 
t ol. 2475 ff . 

^ Ibid., p. 117. Cf. Dawson, The Civil Service of Canada (1929). 

^ On 20 June 1H95 the House resolved to reduce the salary payable to the Secre- 
taiy of State for War (Campliell-Bannerman) by £100: the insufficient reserve of 
cordite for the Army was the pretext on which Campbell-Bannerman (and the whole 
Cabinet) were defeated. The adverse vote was taken as a general ministerial defeat 
(f^f. Campbell-Bannerman, I, 154-8) although the Minister concerned wrote a letter 
resignation to the Prime Mmister (Lord Rosebery). 

Cf. the Coalition Cabinet's disavowal of Montagu in 1922 ; ‘ His Majesty’s Govern- 
ment are unable to reconcile the publication of the telegram of the Government of 
India on the sole responsibihty of the Secretary of State with the collective respon- 
sibility of the Cabinet, or with the duty which all the Governments of the Empire 
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decision in any case depends upon the situation of the country and 
the Cabinet’s view of the gravity of the offence, and the importance 
of the man and the deed in the context of their general policy and 
reputation. On the whole the Chancellor of the Exchequer, and the 
Foreign Secretary, may be said to be exempt from the fear of indi- 
vidual fall, though not of responsibiUty, because their offices are such 
important parts of the general policy of the government, that its 
joint fall would almost certainly follow upon their defeat.^ 

The Consolidation of Cabinet Business. It is rather difficult 
to fasten any but the blame for quite small and routine departmental 
matters upon a single Minister without involving the whole of the 
Cabinet. Just as local government has become integrated with the 
work of the central authority, so that to-day there is hardly any real 
localization of an important subject of government, and just as there 
is an enormous and ever-growing integration between individual and 
governmental enterprise, so have all the individual departments of 
government become integrated. Finance unites them all, the economic 
and social activities of the State are impossible without a due, and often 
a consciously interwoven, regard by each Minister for the work of 
his colleagues. Begin with transport problems and you come to coal, 
to roads, to the iron and steel industries, to facilities for agricultural 
freight ; begin with unemployment and there is no end to the domestic 
interests or foreign territories involved. The Minister of Labour sets 
the ball rolling, and involves the Foreign Office ; but this involves 
the India Office, which has jurisdiction over so many Mohammedans. 
Or there is a question of cattle imports raised by the Ministry of 
Agriculture, when the Colonial Office becomes unavoidably implicated. 
And so on. Only in the minor matters are the departments entirely 
self-regarding ; and these, as a matter of fact, can hardly ever occupy 
the attention of the Minister. 

The Location of Responsibility. Hence, even apart from the 
political value of the principle of collective responsibility, the actual 
condition of State activities compels solidarity. The history of 

owe to eacli other in matters of Imperial concern. . . .* Austen Chamberlain, 0 
March 1922, Hansard, Vol. 161, col. 1490. Montagu’s resignation was announced 
in the same debate (col. 1493). Dr, Addison resigned from the Coalition Government 
owing to lack of support for the housing policy which be had pursued when Minister 
of Health. Cf. Letter of resignation, 14 July 1921, Hansard, Vol. 144, cols. 1488-91. 

^ Cf. the careful distinction made by Gladstone between Monsell, Ayrton, and 
Robert Lowe, in the affair of the improper conversion of £800,000 to the uses of the 
telegraph service. Monsell and Ayrton were compelled to resign ; Lowe was trans- 
ferred from the Lschequer to the Home Office. Gladstone, Bk. VI, Chap. XIII. In 
1840 Palmerston threatened to resign from the Foreign Office owing to differences in 
the Cabinet, one section of which was hwitile to his policy regarding Turkey. 
Lord Melbourne entreated him to withhold his resignation which would ‘ dissolve ’ 
the Government. Again, in December, 1851, Russell’s dismissal of Palmerston 
entailed the speedy fall of tho Cabinet (in Feb, 1852). Cf. Palmerston, I, 370 ff. ; 
n, 211-29. 
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English government since 1689, however, shows a steady develop- 
ment of the principle of collective responsibility, not as a means to 
the efficient co-ordination of services, but as a means to locate and 
intensify the sense of responsibility. The purpose is not merely to 
secure one body because it is one, and therefore unmistakable, although 
that is important in the highest degree : it is also to secure that each 
member of the Cabinet shall be his brother’s keeper, especially if he 
IS a particularly weak, or a particularly headstrong, brother. Even 
if Ministers do not actively invigilate over their colleagues’ policy, 
the theory is that they ought. The knowledge that an individual’s 
error may entail collective damnation is supposed to intensify each 
Minister’s interest in all branches of administration. This principle 
is efiective in English Government, but like all principles it is as 
effective as circumstances will allow : the more the pressure of Depart- 
mental work, the less can Ministers be interested in the activities and- 
speeches of their colleagues, and so it is only on the very highest and 
critical matters that the principle operates. The presumption, how- 
ever, exists, and it is advantageous. The disadvantage of the system 
has been pointed out by Morley, that ‘ The Chancellor of the Ex- 
chequer may be driven from office by a bad dispatch from the Foreign 
Office, and an excellent Home Secretary may suffer for the blunders 
of a stupid Minister of War ’.^ This cannot be avoided if the good 
in the Cabinet system is to be retained : for to enact individual 
responsibility would be to encourage each Minister to defend himself 
by pleading his colleagues’ culpabihty, and to be always on his guard 
rather than open and frank when in counsel. Nor, as we have shown, 
is it always possible to sever distinctly one branch of public business 
from another — and the defence would then be, ‘ Had he not done 
that, and insisted on the other, I should never have been obliged to 
do this.’ That way lies the downfall of unity of the Cabinet, of 
frankness in council, and indubitable location of responsibility. We 
shall see that other manners prevail abroad. 

Would it be possible for the government of the country to be 
conducted by a changing assortment of Ministers regardless of party 
ties ? Yes, if the foreign pobcy never involved the Exchequer in 
unwelcome expenditure, if it never raised issues affecting domestic 
industry, agriculture and commerce, if it never caused a disturbance 
in imperial relationships ; and similarly between the various other 
departments. Yes ; if men were content to manage their own depart- 
ment only and have no other interest either in policy or sympathy 
with groups of their fellow-citizens. These conditions are normally 
quite impossible. Hence a certain pre-established harmony of policy 
13 necessary ; hence, an agency, party association and collective 
responsibility, is indispensable. 

^ Walpole, p. 156, 
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Collective Responsibility v. Collective Decisions. However, 
the principle of collective responsibility means only that Ministers 
answer as one, and in the same sense, for any action in the lifetime 
of the Government. It does not mean, at least, it has not meant, 
that there is always or often collective counsel or decisions upon every- 
thing, even of importance. So much was admitted by Gladstone.^ 
We know, for example, that three or four men of outstanding talents 
and public importance have ever formed, with the Prime Minister, an 
informal but definite association, called the ‘ inner ’ Cabinet. This 
is not, and never has been, an institution with recognized public 
status ; it is the spontaneous creation of resourceful kindred souls, 
as may be proved from any one’s experience of committee work. In 
English history we see this varying body of cognate leaders fashion- 
ing the most important poheies, deciding on important offices, settling 
parliamentary or electoral tactics, a very energetic interchange of 
thought among them constantly proceeding. They shape their policy 
and get the Cabinet to agree ; * or see Ministers individually and 
persuade them to agree when the Cabinet meets ; or act without at 
all consulting the rest of the Cabinet.® Yet the whole Cabinet is 
responsible. Collective responsibility has been interpreted to extend 
to Ministers’ speeches in the country,® since these might seem to 
commit the whole Cabinet. 

Then the growth of departmental work and the number of depart- 
ments makes full discussion impossible. The Minister is too over- 
burdened by his own concerns to be so fully informed or interested 


^ Cf. T, 242. 

Cf. Low, op. t'jt.. f)p. 1G3-5 : ‘ The first Earl of Malmesbury, during the ncgocia- 
lions for peace with France, wrote a double set of dispatches from Pans and Lille, 
one set, which contained the really confidential information, being shown only to 
Pitt, drenville and Canning. . . 

Hanourt, II, 270 ; Gladstone's rejily to Han-ourt. ... ‘I was made habitually 
privy in the time of Clarendon and Granville to the ideas as well as the business of 
tlie Foic'ign Ministry, and in consequence the business of that department, if and 
when introduced to the Cabinet, came before it witli a joint support as a general 
rule.’ 

* Cf. ('umpbelUIianncrmnn, IT, 249 IT., on Grey’s negotiations with M. Cambon, 

the French ambassador, in 1900. ‘Ministers were then scattered for the elections, 
but Sir Edward submitted the draft ol this dispatch to the Prime Minister and also 
to Lord Kipon, the senior Minister available in JiOndon . . (p. 261). Cf. also 

Montagu’s Speech on India, 1921. 

* At Dundee on 16 October 1920, C-hurchiH re-aflirmcd his statement (made at 
Lochee, 1918) that the Government would introduce some measure of national con- 
trol over railways (in 1918 he had promised nationahz.ation). The following question 
was asked in the House (after llonar Law had announced the Cabinet decision of 
7 June 1920) : Mr. Hogge ; ‘ Can my right hon. friend say that that means that 
the Government have repudiated their own pledge on nationalization of railways 
expressed at the General Election by the Secretary of State for War at Dundee ? ’ 
19 July 1920, Hansard, Vol. 132, col. 17. 

The question of Post Office administration raised by Viscount Wolmer at Aider- 
shot in 1928 has already been cited in a different context (cf. footnote 3, p. 972). 
Cf. also the effort.? of Gladstone to restrain Chamberlain’s radical utt-erances. 
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in other matters that his judgement is in any sense considered and 
real. From weighing up the loss of revenue if rebates for local rates 
are given on -playing-fields, the Minister of Health must suddenly 
turn to constitutional reform in Kenya ; from speculating upon 
Soviet propaganda in the British Empire the Foreign Secretary may 
be asked to vote on the inclusion of the formula ‘ genuinely seeking 
work in an unemployment insurance bill ; while a Chancellor of 
the Exchequer, overwhelmed with preparations for the Budget, is 
worried into violently prompt considerations of trade policy with the 
Dominions or the principles of consumers’ control of merchanting. 
He is apt to continue to think of his own work while his colleagues 
are discussing matters of joint concern. Further, the size of the 
(Jabinet has increased in proportion as the principal Departments of 
State have grown in number. Discussions are either conducted with 
a loss of concentration, or, if some take up more than their arithmetical 
share of time, the rest contribute nothing but a vote. 

These facts, and the necessity to secure mature consideration of 
policy, have caused the development of the practice of submitting 
particular branches of policy to Committees of the Cabinet. This 
practice is almost as old as the system itself,^ but in recent years it 
has become more urgent than before, owing to the growth in the 
amount and complexity of busine.S8.- As matters arise upon which 
{)reliminary study is essential, that is, where a policy has to be elab- 
orated from the first careless inspiration, and where it must be 
measured by the standards of the scientifically possible, ad hoc 
Committees of three or four members are appointed from the Cabinet, 
members especially interested or capable being selected ; indeed, 
almost selecting themselves by their acknowledged interest or capacity. 
These prepare the subject, with the aid of Departmental experts and 
friendly non-official advisers, and report to tlie Cabinet, which may 
do whatever it wishes with the recommendation, but is likely to 
accept wdth little amendment, owing to tlie casual nature of their 
knowledge of the subject, and the burden of their preoccupations. 
This development is necessary and beneficial and is bound to go 
further. Collective counsel is not absolutely necessary to collective 
responsibility where members of the Cabinet are all of one party, 
and linked, as they are, to the electorate by the bonds of a party 
programme. 

Unanimity and Secrecy. This brings us back at once to that 
which we were concerned to labour in a previous page, namely, that 
the vital principle of collective responsibility, is the homogeneity of 

* Cf. Todd, op. cit., I, 262. 

* Cf. ibid., II, 6 ; Anson, Vol. II, Pt. I, p. 122 ; Disraeli, App. B, p. 392, on the 
Committee on the Keform Bill (1832), and p. 1588, on the appointment of a similar 
committee on the reform of the franchise m 1858; Harcourt, f, 524, reference to 
the Cabinet Committee on the Crimes Bill, 1885 ; Addison, op. cit., Chap. XVllI. 
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the party upon which the Cabinet is based. Bie spiritual condition 
of vigorous, frank, and independent creativeness, which is productive 
of so much good, is that there should be only a small risk of disruption 
ynd self-seekiag ; and this is provided by the political unanimity of 
the Cabinet. Another condition, which is made really practicable 
only by the existence of political unanimity, is the secrecy of the 
Cabinet proceedings! Cabinet meetings are very private. This 
characteristic appears to me not to have commenced on any grounds 
of modem utility ; I should think it was rather that, at first. Royal 
Councils were private, because, in the days of conquest and challenge 
to the throne, the success of many royal policies depended upon 
surprise, and strong government was secured by the authority which 
attaches to mystery rather than by open public consideration, and, later, 
because the Crown and Parliament were in conflict. Since 1832 the 
Government of the day has had to secure its inner deliberations from 
the premature attention of an organized Opposition in Parhament 
and the country, too well aided by the Press whose eyes and ears are 
everywhere. Further, since Government is so occupied with the 
economic and social order, any policy may affect thousands of power- 
ful and wealthy citizens, so that if a secret is divulged before action 
is taken, it may happen, indeed it has happened, that such citizens 
have evaded the Government’s intentions.^ Another thing must be 
remembered ; to disclose what happens at the Cabinet is inevitably 
to disclose differences among its members : to do that is to give the 
Opposition the opportunity of playing upon those differences, and 
inevitably to cause a breakdown of united responsibility and to 
encourage mutual recrimination and individual reticence and distrust 
among Ministers. Finally, publicity must reduce the independence 
of mind of Ministers in relation to each other, and by exposing them 
to the intervention of public opinion, reduce their mature, rational, 
and independent contribution to the process of poL’ey-making. Ink- 
lings of these truths are to be found in the memoirs or speeches of 
Cabinet Ministers, though none expresses the whole philosophy. “ We 
may remark, also, that if secrecy helps to reduce unanimity by pre- 
venting the obtrusion of public and disturbing elements into discus- 
sion, political unanimity is a very important condition of secrecy. 
Both help to concentrate responsibility upon a single unit, the Cabinet, 
amisince, also, responsibility is shared by all, and no exact discrimin- 

..jochee, * 
trol over r. 

woe asked ©specially true of Budget disclosures. It has become part of tho British 
7 June I92(y^ ^ badger the Chancellor of the Exchequer from October until Budget 
the Governm?y extension of State activity and, especially, Protectionist policy, must 
expressed at tP ©‘i^ous attempts to take Ministers by surprise. The events of August, 
19 July 1920, sensitive is not only the domestic, but also the international, 

The question governmental policies. 

shot in 1928 has of disclosures of Oshinet proceedings and the effect on Foreign 
Cf. also the efforts'? Eastern Crisis of 1878. 



OH. xxii] THE BRITISH CABINET 981 

ation appears between the real and the supposed authors of a poUcy 
until long after the event, the more care has to be taken about the 
inclusion of people in the Cabinet, for no one may be included who 
is so incapable as to cause its better members to fall. 

EFFICIENCY OP THE SYSTEM 

We have still to determine the real meaning of ‘ responsible but 
we postpone its consideration until we have indicated the significance 
of certain subsidiary facts. The Cabinet, constituted and responsible 
as we have described, is the energetic, driving force in government. 
In each Department it sets the direction of administration, and a 
fairly liarmonious tendency permeates them all. Economic and 
political circumstances (analysed in the chapters on Party), and a 
lortimate instinct for the basic necessities of government, endowed 
England for a considerable part of the last century with the sufificient 
semblance, and sometimes with the reality, of a Two Party System. 
This meant that there was assured to the majority party a stable 
period of government, which, from the Grey Ministry which began 
in 1831, to the end of the Baldwin Ministry in 1929, amounted to 
iin average of three and three-quarter years per Ministry. 

The effect was, that not only did the whole Ministry have time in 
whicli to consider, introduce and pass its legislation, but it also had 
time to affect considerably the execution of the law, which, up till 
1 850, was perhaps more important than legislation as a part of modem 
statecraft. Nor is that all ; for if we exclude the transition Ministries, 
when parties were in an abnormally fluid state — such as the first 
Peel Ministry (1834-5), the first and second Derby-Disraeh Ministries 
(1852 and 1868-9), and one or two in the early Home Rule period, 
wo should find the average length of a Cabinet substantially longer 
than three and three-quarter years. Each Minister can never hope 
to learn everything about his Department, but he can hope to learn 
much about his Civil Service advisers, and sometimes impress his 
personality and politics upon them. This cannot be done in a short 
time, for the Minister usually knows nothing at all about the office to 
which he is appointed. There is some good in this, for he is often 
prepared to overturn bad precedents as well as good. At the end of 
six months he is just beginning to know his own men and the rudiments 
of their craft. How can he be effective unless he has time to go 
further and become capable of indepeadeat decision ? Though it may 
be argued that when there is the certain prospect of only a short 
period of office, the Minister will be the more energetic, we may be 
sure that such energy will bo no more than frantic ; and only a long 
period of office gives men the knowledge, the composure, and the 
desire to undertake large projects, which will bear fruit in their 
time. Moreover, it is essential to give every holder of authority in 

VOL. n. — 63 
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the modern State ample time for second thoughts — for the issues are 
so complicated that only personal experience and touch can unravel 
the wrappings of their novelty and make real their quantitative 
and correlated weighing. The convention and the practice of the 
responsiveness of the Civil Service to Ministers is partly the result of 
their length of time in office. 

The Cabinet gradually hammers out its programme of legislation, 
bringing its general principles into closer relation to the concrete 
possibilities as disclosed by careful examination of the advice of the 
administrative experts and scientists, and by the arguments of Parlia- 
ment ; so tliat the cnide clay of desire is fitted into the mould of 
natural possibility, and the result desired is attained with the minimum 
of violent collision and coercion. In this proces.s the Cabinet is not in 
relation with Parliament alone, but with its party and the deputations 
of citizens who treat with individual Ministers. There is a constant 
exertion of influence upon the Cabinet by the public through channels 
other than the formal repre.sentative body, and this influence, already 
large in our own day— so large as badly to frighten tliosc who desire 
the exclusive location of publicity and regularity in repre.sentative 
bodies — must become larger. There is no gfiod reason wliy it should 
not. After so short and special an experience of Parliamentarism 
we have not yet exhausted tlie, po.s.sib)lities of governmental invention. 
It has been, found that action through the constituencies, the parties 
and ParliamcTit, is too slow and technically too irresponsive to meet 
certain emergencies, while men, in eacli otiier'.s immediate jirescnce, 
arrive, for good or ill, at understandings which are impos>sible amidst 
all the exaggerations and ilistortions of ‘ representation ’. in these 
cases it lias happened that somi' members of fho Clabinct arc deputed 
to intercede ; usually in eases in which the need for the continuity 
of social .services would sooner or laler necessarily involve the Govern- 
ment in wJnit .sceni.s otlierwi.se a dispute between two non-oflicial 
groups over an ajipareutly piivat<‘ matter— as in transport, or coal- 
mining, or the textile industry, or the price of food. 

Tile flabinet, as wo liave .already shown, has a very effective control 
over the time of the House., and this enables it to decide the priority 
of business, and the amount of discussion allowed to each item. This 
has been possible only when Majority-Party C'abinet.s liave existed. 
Ministers also guide the Standing Committees even where only details 
are supposed to be in question. We have also shown how the custom 
of tlie constitution and the procerlure of Parliament throw upon the 
Cabinet solo responsiViility for tbe finance of goveimnent, with the 
attendant benefit that way^s and means are correlated to expenditure 
by one mind, and policy and finance arc coasidered in a continuous 
and living relationship. Then, the Cabinet is the more securely 
attached to the House by its Whips. 
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Before the country it is a unit, answerable, energetic, and more 
than a mere official governing body : it is an ornamental-philanthropic 
convivial institution, whose attendance at City Banquets, motor- 
shows, new hospitals, football, cricket and boxing-matches of national, 
international and Imperial importance, and the opening of sewage 
works and maternity homes, brings it into brotherly touch and familiar 
iuloyage (in England indicated by the appellation ‘ old ’ or followed 
by the diminutive form of the name) with rich and poor, giving to 
all the illusion that, after all, there is no sovereignty. 

The Crown. Between the Cabinet and the Crown there is a 
continuous and close contact which we examine closer in the next 
chapter, on Chiefs of State. Here we have only to make some general 
observations. Ministers are formally His Majesty’s Ministers, but 
convention has made them the people’s Ministers, and responsibility 
which was formerly to the Crown, is responsibility to Parliament and' 
the People. This responsibility is assumed by the Minister by his 
lucoptanco of the convention that all the public acts of the Crown 
need countersignature by a Minister ; the countersignature is the sign 
that responsibility to the Sovereign, whatever the Sovereign may really 
consist of, is accepted. The person of the Crown is thus almost/ 
entirely lifted out of the sphere of pohtical decision. Yet there are 
certain conventions which still provide the Crown with the possibility 
of political activity ; they are, that the Crown has the right to infor- 
mation about Cabinet decisions and Parliamentary proceedings, that 
the" Crown has the right to communicate with its Ministers, eidicr 
through the Prime Minister or directly, both of these on the basis 
th'at the Crown should have the right to explanation of that to which 
it is asked to give consent. Once those rights are existent, the way 
iiTopen for any amount of royal inttiience which the Cabinet, Parlia- 
ment and the country are prepared to tolerate. They are not in our 
own day inclined to tolerate much, but it is more than accepted by 
those who imagine that the plenitude of governmental power has 
passed from the hereditary to the elective institutions. Broadly 
speaking, since the death of Queen Victoria, royal intervention has been 
ii.sed only to advocate the unity of the nation, at times when party 
and group warfare has threatened to cause violent dissension, and to 
Tromote ' national ’ and Imperial interests in international affairs. All 
depends upon personality and talent, but as we shall show, the here- 
ditary, symbohe and specially-manufactured social status of the 

^ 01’. PahiurMUw,, II, 194-, 195. The detailed infipcction of foreign dispatches 
^’y Queen Victoria and the Prince Consort greatly irritated Palmerston and caused 
considerable delay; JJarcourl, 11, 234-9: Queen Victoria ‘ t hanks Sir William llar- 
conrt for his regular and full reports of the proceedings in Parliament ’ (Letter of 
-0 Peb. 1893); (■amjjhrU-lia?iner?nanf JI, 301. Kdward VII, through Lord KjioUys, 
requested that he should be informed regarding the Cabinet’s discussions on the 
Lducation lliJ] and the House of Lords (Letter of 23 Nov. 1905). 



9S4 MODBEN GOVERNMENT [pt. vi 

Crown, enable it to exercise a unifying influence in Cabinet counsel.^ 
It is not a power behind the Cabinet, but by and with the Cabinet, 
and, of course, never against its determined will. 

THE NATURE OF EESPONSlBHiITY 

If responsibility is that which is supposed to keep Cabinets in 
the path they ought to go, what is the motive and directing force 
in responsibility ? Eesponsibihty means that a position of trust is 
held, that is, that power can only be used within certain defined 
Umits. The question then, is, who draws those limits, who watches 
over them, and what is the punishment for their violation ? Until 
1689 the limits were drawn by the Crown, and the Crown itself was 
prompted by some reference to the state of opinion in the country and 
Parliament, and among its friends. No organized and acknowledged 
institution expressed the limits of royal discretion, for Parliament 
spoke as a congeries of individuals or groups, neither unmistakably 
nor in unison, the people were subject, not sovereign, the state 
of representation was purposely vicious, while there was no question, 
until matters reached a revolutionary poiixt, of really disciplining a 
King in the only effective way then known— by civil war. 

Since 1689 the device has been found of an irremovable but power- 
less Crown, and a powerful but removable Ministry, Between the 
time when the early system was driven to its fall, and the rise of the 
modern, the device of Impeachment was tried, that is a formal trial 
of the confluct of a Minister before the House of Lords, which might 
end in exile, imprisonment, fine, or death. “ This method of imposing 
pohtical responsibility failed because in its time it was difficult to 
distinguish the part played by the Crown and that played by Ministers 
in any specific act of government. Even had it not failed on this 
account, it would have deserved to fail on another ; it was too serious 
a penalty to use lor small errors, and too dreadful to carry out in any 
case. For to govern is to create, and no creation is without risk of 
error ; and even when a policy is successfully realized, the more suc- 
cessful it is, the loss will political opponents like it, and the more jealous 
and ready to impute sin will tliey be. To prescribe a grave penalty 
for failure to satisfy avowed opponents is to paralyse government, 
while heavily to penalize error is to extinguish experiments the results 
of which must always be speculative. Supposing impeachment and 
execution were the consequences of an ill-timed refturn to the Gold 
Standard ! A mode of settling responsibility was needed not so sus- 
piciously partisan or criminal in aspect ; and with it there was required 
a means of punishment severe enough to discipline, yet not so severe 

' Cf. Chapter on Chiois o£ State, infra. 

“ Between 1C24 and 1716 there were twelve pohtical impeachments. For history 
of these cases, cf. Taswell and Langmeod, op. cit. 
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as to kill, leadership. These things were found in collective respon- 
sibility on a party basis, and the loss of office when this had been abused. 

Now there have been times when the House of Commons itself 
has decided the terms of satisfactory Cabinet leadership. There were 
yc’ars when parties were fairly evenly matched, liable to disintegra- 
tion, and would transfer their allegiance upon the issues presented 
to thom.^ This state of affairs ceased to exist in 1896, and even be- 
fore that, since 1867, did not exist save on matters relating to Ireland. 
That is, the Cabinet had not to face a possible Sefeotion and loss of 
office as correctives. What then ? Of what use, in such circum- 
stances, to say that the Cabinet is responsible to Parliament ? The 
truth is that the responsibility of Ciibinets need not bo forced, and yet 
r(!sponsibility may be none the less strict, if the Cabinet positively and 
voluntarily accept the burden. That is, the convention quod popvlo 
placuit lepes habet viyorem has grown up, and constitutes part of the- 
(hTinite controlling spiritual forces of. English politics. Now this con- 
vention might continue and operate beneficially in its vigorous youth, 
and by virtue of the memory of the disaster which befalls politicians and 
people when it is disregarded, but men too soon forget the lessons of 
other people’s experience. At the date when the House of Commons 
ceased to be the headmaster of Cabinets, to reverse the parts, and to 
come, instead, under the Cabinet’s tutelage, the Cabinet learnt to obey 
a now mentor. If it does not please the people, it loses votes for its 
party, and this means a loss of its own power and a gain for the 
Opposition. At least, the Cabinet thinks so ; and this belief is the 
vital principle of the British Constitution. The House of Commons is 
the forum of debate, and the theatre in which is conducted the com- 
paratively rational dissection of conduct, but the investigation and the 
defence arc not, in the ultimate resort, for the House : the ultimate 
spectators and judges are the party councils, the multitudinous groups, 
societies and associatioijs, and the voters. 

The Meaning of Office. Is that all ? To lose office ? Is there 
nothing stronger in the Constitution to keep Ministers continuously 
impelled by a sense of responsibility to the people ? Can this possibly 
be effective ? Strangely enough, it is. The prospect of losing office 
is a very strong corrective in British Politics ! ^ For when Office is 
lost, prestige evaporates, dignities are transferred, authority and 
dominion vanish ; the man is smaller than the office, and friends 

' E.g. in the period 1832-07. See esp. Diaraeli, passiin, and Fed, passim. 

^ Sidney Low {Governance of England, p. 152) erroneously makes light of this : 

‘ l^olitics, pursued in our modem, gentlemanly, sportsmanlike fashion, carries with 
It no painful penalty for the politician who loses ; he does not play for his head, or 
hia fortune, or even his reputation. The worst punishment Parliament or the Aec- 
torate inflicts upon the minister who has forfeited its confidence (beyond the loss 
of a salary which he is often too wealthy to miss), is that of sending him back to 
his friends, his estates, his sports, his studies and his recreations.’ 
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tnm away to new sources of favours, ubi bene ibi amicus ! The world 
treats the unlucky and the unsuccessful with ill-disguised contempt. 
The House no longer hangs upon their lips, and it is not altogether 
pleasant to lose official emoluments.^ Although most men sighingly 
protest that duty alone forces them to suffer the intolerable burdens 
of office, only those who are in office, or sure of it, make such complaint : 
the rest are strangely silent. Nor is great energy and dispatch shown 
to leave office. For though all the motives we have mentioned do 
operate, there is still'one of greater strength, and that is, that those who 
possess office in England, control a vast range of political opportunity. 
All that they strive to amend in a faulty state, all that they desire to 
protect from savage; aggre.ssion, heeeomes possible when they are in 
office, and impossible when they arc out. It is a question of who shall, 
for a stretch of time, he sovereign or subject — you, your class, your 
idea of your country, or other p(;ople and their ideas and interests ? 
Gladstone speaks sound sense on this sulqect : ‘ The desire for office 
is the desire of ardent minds for a larger space and scope within which 
to serve the country, and for access to the command of that powerful 
machinery for information and practice, which the public departments 
supply. He must be a very bad minister indexed, who does not do ten 
times the good to the country that he would do when out of office, 
because lie has heljis and opportunities which multiply twentyfold, 
as by a system of wheels and pulleys, his power for doing it,’ The 
number of careerists, pure and simple, is rather smaller in British 
politics than elsewhere, and the number of men and women positively 
and passionately devoted to their own idea of social amelioration 
greater. A potent impulse of duty to society, a strong and uncon- 
trollable disposition to ‘ give the lead ’ to other people, avidity for 
power and prestige, the enjoyment of the tumult of business, an itch 
for fame coupled with the half-conscious memory of revered states- 


^ T}ie following list, shows Uip salai-jps ixH'pivod by (.^ahinot Mnnstors (grouped 
aocordjng to th(' bizo of the salaiy rallipr Uian to tho jitiporlancp of Iho office) : 


£ 

Lord High Chancellor ..... . 10,000 

Prime Minister and First Lord of the Treasury . 5,000 

(ffiancellor of the Exebetiuer . . . 5,(KK) 

Secretarieb of State — Homo AfTairH . . . 5,0(K) 

• — Foreign Affairs . 5,000 

■ — Colonics ...... 5,000 

— War . . ... 5,000 

— India , . - . 5.000 

IVesidonl of the Hoard of Trade . . 5,000 

First Lord of the Admiralty . . . . 4,500 

Secretanesi of State — Air ....... 3,000 

— Scotland ... 2,500 

Lord Privy Seal. Minister of Health, President ot the l^oard 
of Education, MiTiiwter of Agriculture and Fisheries, Minister 
of Ljibour and First Commissioner of Works (each) . . 2,000 


Cf . also Report from the Select C&mmiUee on Ministers' Remuneration, 1930, R. 170. 
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men of the older school, sheer blind loyalty to a party, all play their 
part in driving men and women into politics and place. Take any 
or all of these factors, make one or all a strong urge in an individual’s 
life, then threaten to baulk the free action of that passion, and is that 
not surely a compelling regulator of the statesman's action in politics ? ^ 
Hence office means mucli ; and its loss also ; and that is the sanction 
of responsibility. 

Moreover, as we have already shown, there are no formal limits to 
the sovereignty of Cabinet-cum-Barliament. Cabinet responsibility 
and the whole electoral process are intimately bound together. This 
means that the Cabinet has considerable latitude in the freedom to 
initiate and execute policy. After all, the Cabinet consists of the 
leaders of tlie majority in Parliament and among the electors and the 
managers of the party machine. It will go beyond the possible margin 
when, like Peel, it emancipates the Catliobcsor repeals the Corn Laws ; 
or, like Gladstone, springs Home Rule upon its party ; or, as in our 
own day, suddenly pursues a policy of reducing unemployment benefits. 
But with time and care, persuasion and coaxing, it can exploit to 
advantage the prestige and status and leadership and the accumulated 
loyalty of a decade or two, into an initiative independent, at least, of 
juevious ])Icdges to the electorate. Thus Disraeli and Parliamentary 
Reform, thus the Labour Government and the Electoral Reform Bill 
of 1931 ; so, especially in foreign affairs, and in many minor matters. 
Nor is there any doubt that this is good democracy. So long as 
(iovernment is for the; people, and through their elected and recallable 
rejuesentatives, it is proper that they should lead the people as well as 
follow them. 

ACCRSSOItY FACTORS 

The Cabinet system could not work beneficially wore it not for 
eei'tain accessory factors, and the.se are (J ) the neutrality and anonymity 
of the Civil Servdee, (2) the organized arrangement of the Cabinet's 
work by a iSeeretariat and (3) f he aid of special experts in the develop- 
ment of pohev. The.sc may be called Technical Factors. There are 
others which may be called I’arty Factors : (4) Party control through 
the caucus, and (5) the, continuous existence of a ‘shadow’ or 
■ ex ’-Cabinet, composed of the leaders of the Opposition. 

(1) If the Civil Service were to change with every government, 
dire confusion would be produced upon every occasion of the asser- 
tion of the principle of responsibility. One thing or the other : 

' Of. Lueien Wolf, Life of Lord Ripon (2 vols., 1921) : Throughout that work 
Ripon compiauiH of lil-hcalth or old age. hut assumes oftiee, at a sacrifice, to save 
tlie 1 ountry from the opposition. Of. Aberdeen (cited GlathtUrtir, Ilk. VI, X) ; ‘A 
prime minister is not a free agent. To break up a government, to renounce all the 
good you hoped to do and leave imperfect all the good you have done, to hand over 
power to pcrson.s whose objects or whose measures you disapprove, even merely 
to alienate and politically injure your friends, la no slight matter.’ 
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responsibility and neutrality, or a political Civil Service and inefficient, 
indeed, chaotic administration. We have shown that civilization in 
the modem state requires above all a continuous and technically 
capable body of administrators, and we pursue the subject in detail 
later. Moreover, in order that responsibility may be concentrated 
upon those who are removable and replaceable without great loss to 
the coimtry— the Ministers — the service must, in the main, be anony- 
mous ; for if it were not so there would be liesitancy and doubt 
in the apportionment of praise or blame, and though in very truth, 
there should be such hesitancy and doubt, as instruments of policy 
and control they are defective. When a Minister knows that he can- 
not put the blame on his Civil Servants he is stimulated to judge 
their advice independently and carefully, and to insist that they shall 
do their best. That he is answerable to Parliament causes him to 
insist that others shall be answerable to him. Further, the efficiency 
of representative government depends upon the use of the expert 
knowledge of the officials ; and only the belief that the advice they 
tender is scientifically impartial and not .suspiciously biassed will 
induce Ministers to roly upon it and come fully under its influence. 

(2) There was a time, before 1916, when the Cabinet met at the 
request of the Prime Minister, without any carefully planned agenda ; 
and of these meetings no minutes were officially taken, though the 
Prime Minister sent a note of the result to the Crown, and other 
Ministers scribbled private notes of what occurred. There must have 
been a need for such a plan of business and a formal record of 
transactions ; and the reasons why they were so late in coming were, 

I think, first, the convention of secrecy, and secondly, the atmosphere of 
suspicion and factious hatred in the pohtics of 1089-1832, partly due 
to the lasting consequences of the change of dynasty, when the minutes 
of the previous body of Ministers (one can hardly say Cabinet in a 
modern sense) might have been used as the basis of parliamentary 
recrimination and even impeachment. Then, thirdly, when the 
growth of business might have already pressed for new developments, 
individual Ministers were probably too busy with their own work to 
think and demand a better system, leaving it to the Prime Minister 
and the ‘ inner ’ Cabinet to decide the order of business, lint now 
the appeal is openly to the people ; no minutes can involve a Cabinet 
more than their policy has already done ; and the way was clear, 
from 1900 at least, for these formal records. The spirit of ‘ it-is-not- 
done ’ was not, however, overthrown until the War of 1914-18 showed 
that it was humbug ; apd since the advent of Lloyd George’s War 
Cabinet in 1916, the Cabinet has a Secretariat, agenda, and minutes.^ 
The Secretariat is also in close personal relation with the Committee 
of Imperial Defence of which the Prime Minister is Chairman. 

^ Cf. War Cabinet, Report for 1917 (Cd. 9006), p. 3. 
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(3) The Cabinet has always been dependent upon the permanent 
officials for expert advice ; but until recent years this has been ten- 
dered to individual Ministers by their own Departmental Assistants. 
This seemed to suffice when the State was not positively ministrant 
on a large and comprehensive scale. Until the War the higher intel- 
ligence was left to the Universities, the Civil Service contributing 
to, and learning from. University experts. The War, however, had 
two effects : individual economy was almost entirely replaced by 
national economy, and the sense of community engendered by the 
War threw off, first, Reconstruction Proposals, and, next, problems 
of national economy, like that complex, called Unemployment, and 
these inevitably imposed tasks upon the State demanding a vastly 
improved executive machine. Another cause operated in the same 
direction. The growth in the scale of industry, the connexions be- 
tween one branch and another observed by the intensification of 
economic and sociological analysis, the national consequences of a 
disorganized and overburdened international system of production and 
credit, could bo mastered in no other way than by scientific and con- 
certed forethouglit. Perhaps, indeed, this and this alone, is England’s 
last hope of leadership in civilization, in a world of passionate and 
able rivals. Hence delihi'rate attention has been directed to the 
provision of a centre of research and advice to serve the Cabinet. 
The Machinery of Government Committee of 1918 devoted consider- 
able attention to this question, its chief recommendations being, that 
(I ) in the formulation of policy the Cabinet should be more consciously 
and systematically aided by experts,* and that (il) there should be 
( reated a separate Department of Intelligence and Research to carry 
on research into largo problems which the individual Ministers are too 

' Ecporl of the Machinery of Oorernment Committee, 1918, Cd. 9230, para. 12 : 

' Turning next to tho formulation of policy, we have come to the conclusion, after 
surveying what camr before us, that in tho sphere of civil government the duty of 
iiiveHtigation and thought, as preliminary to action, might with groat advantage 
1)0 more definitely recognized. It appears to us that adequate provision has not 
boon made in the past for tho organized acquisition of facts and information, and 
for tho systematic application of thought, as preliminary to the eettlomont of policy 
and \ts Buhsequent adm\nwlTft.UoT\.’ 

Vara. 14 : ‘ lint tlie pr'meipiQ ou^t by no moauB to be bmitod. in its application 
to miUtary and naval affaiis. ... It will not bo poBsible to apply tbeac motbodB 
as fully in the sphere of civil government, because the exact objectivea oi civil adminis- 
tration are less obvious and less easily defined than those with which the ^^avy and 
the Army are confronted ; and tho elaboration of policy cannot be so readily dis- 
tinguished from tho business of administration. But we urge strongly (a.) that in 
all Departments better provision should bo made for inquiry, research, and reflection 
before policy is defined and put into operation ; (6) that for some purposes tho neces- 
sary research and inquiry should be carried out or suporvised by a Department of 
Government specially charged with these duties, but working in the closest collabora- 
tion with the administrative Departments concerned with its acstii'ities ; (c) that 
special attention should be paid to the methods of recruiting the personnel to bo 
eniployod upon such work ; and (d) that in all Departments tho higher officials in 
charge of administration should have more time to devote to this portion of their 
duties.* 
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narrow, too busy with administration, too seemingly biassed, too insular 
to undortakod So far, the answer to this has been the establishment 
of the Economic Advisory Council, which we have already described. 

Party Accessories. (4) The simultaneous spread of the demo- 
cratic theory, with the emergence of the leaders of a party above the 
rank and file of the ordinary member of Parliament, have resulted in 
more or less systematic attempts of the rank and file to assert themselves 
against the Cabinet. In the Conservative Party this has shown itself, 
from time to time, by the formation of ‘ Die-hard ’ or ‘ ginger ’ groups, 
and these have attempted to drive the Cabinet along the path of the 
‘ true ’ Conservative tradition, which seemed to get lo.st in tlie neces- 
sary compromise and concessions of parliamentary life, and the ever- 
present (smsidoration that, while a policy is most desirable, it may 
cause such a loss of votes at the approaching election, that the power 
to do aiiyttiing at all will ho taken away. Tlio party loaders found no 
groat difficult}- in bringing members to heel, for loyalty to leaders is 
a strong element in the party of Authority. In the I^abour Party the 
matter lias been more embarrassing. Upon the assumption of office 
the usual practice of periodical meetings of the Executive Committee 
of the Party hecamo impossible, and its place was taken by a ‘ rank- 
and-file ’ Committee. But it is most interesting to observe that its 
intervention lias come practically to nothing, for as the Cabinet is the 
only body in the State which can really appreciate the pressure of 
necessity in ftie business of government, and since urgency is always 
un over-ruling plea, the Cabinet finds its(;If able to convince the 
rank and file that they must give -way, and they do. Moreover, the 
country is normally on the side of the Cabinet, which does, rather 
than of Parliament, which only talks. Yet it is good that the 
Cabinet shall be conscious of a lively following, for that is one of 
the ways by winch it is compelled to pay attention to the comparative, 
rightness of its own, its followers’, and its constituents’, suggestions. 

(.5) Then, the Opposition has gradually developed an organization 
to grapple with Cabinet leadcrsliip, not so good as the latter, but good 
for its purpose and for the efficiency of the system. The former 
Cabinet Ministers form what has variously been termed the ‘ ex- 
Cahinet ’,2 or more recently the ‘ Shadow Cabinet ’. Erom time to 
time it has been disputed whether the leader of the Party, be he a 
former Prime Minister or a newly chosen person, .shall consult only 
former Cabinet Ministers, or shall take counsel with others. Practice 
naturally varies from leader to leader, but in the Labour Party the 
matter is decided by the periodical elections of the Parliamentary 

^ H<“pori of tfir Machinery of Goverrimpnl ('ommiUer, 1918, Cd. 9230, p. 22 ff. 

^ ilarconrt iiseil tiie term ‘late Cabinet’ in a letter to Hartinfjton, 25 February 
1870, cited in Ilanourl, I, 3()0- — reforring to ‘ the exclusive pretensions of the gentle- 
men who call tiieiU8eIvc8 the “ late Cabinet '' to direct and control the policy of 
the Opposition. . . In the same letter ho alludes f-o ‘ ox-Cabinet Ministers 
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Ebcecutive, though others are not thereby excluded from non-ofi&cial 
counsel ; and, elsewhere, though the ‘ inner Cabinet ’ and other strong 
members constitute the acknowledged group in the ‘ shadow Cabinet ’, 
the circle is not absolutely exclusive. Mr. ChurohiH’s part voluntary, 
part obligatory, exclusion from Mr. Baldwin’s ‘ Shadow Cabinet ’ 
following difEerences upon Indian Policy, is an interesting example. 

More important is the plain fact that the Opposition feels the need 
for permanent organization and counsel. Nowhere has the necessity 
and value been so well recognized as in Bolingbroke's Spirit of 
Patriotism. The doctrine is perfect. There were times when the 
Opposition was practically without ii concerted lead ; when it fell 
to the strongest and ablest to lead as he wished, or be sniped at by 
the rivals in Ms own party. Those days have departed for ever, 
for the public benefit of an organized Opposition has been recognized. 
The Opposition of one day will be the Government of the next, biit 
tlio condition is that it shall maintain its identity, and appear always 
with an alternative programme, which will be regard(>d by tlie electorate 
as a Pledge. The coming elections must be prepared for as carefully 
as the Government itself prepares for them, and sails trimmed to arrive 
at the desirable port. Then, the issues in government have become so 
obviously the apportioumentof power,rights and duties among contend- 
ing social groups that a restraint upon the Cabinet is plainly seen to be 
more necessary than before, and in order to restrain, it is obligatory 
to act according to plan, and systematically to match strategy to the 
opponent’s attack. These things impose a ‘ shadow ’ Cabinet ; some- 
thing which shall continue the policy of its former and more powerful 
self, think and create in preparation for a fresh tenure of oITiee, and 
meanwhile use the authority and strategy of a united body to obstruct, 
humiliate and bind the Cabinet of the day. It cannot rely, as the 
Cabinet can rely, upon the aid of the Departments of State, except 
when this is embodied in published parliamentary papers and the 
information evoked by parliamentary questions and debate, but it has 
a substitute in its Party Headquarters Research Department and the 
occasional help of paid experts. It is in constant touch with its chief 
campaign managers, the propaganda sections, the constituencies, 
here stalking Cabinet Ministers and replying to their speeches seriatim, 
and now and then meeting the party in conference. Moreover, the 
‘ shadow Cabinet ’ arranges debate, entangles the Cabinet, probes it 
here and there, discredits it, obtains electorally dangerous admi.ssions, 
treats with the Government Whips for Time and Closure, and when 
the Cabinet is a Minority Government, forces concessions and imposes 
amendments. Pinally, its rank and file arc thus held together, given 
consistency and direction, and imbued with a united and vigorous 
spirit. So far has the Opposition become a regular institution that 
it has been dubbed His Majesty’s Opposition, and its leaders, of course. 
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receive a corresponding recognition — ^being asked to social functions 
by Court and People and consulted by the Government when national 
and Imperial issues require a united front. ^ All this is government- 
ally good : but even better is the omnipresent compelling, stimu- 
lating effect upon the Cabinet ; if it is true that this may in the last 
resort appeal to the people, it is equally true that the appeal cannot 
but be in part dictated by the Opposition.® But England has not yet 
arrived, as Canada has, at paying the Opposition leader a salary.® 

WEAKNESS AND DIFFICULTIES 

(1) Wc have already mentioned the unfortunate effects of the 
large size of the Cabinet upon the ability of each Minister to participate 
effectively in the formulation of policy. Yet the amount of work 
to be done by the Cabinet and the tremendous burden upon each 
Minister, Dcpartmentally, Parliamcntarily, Electorally and Socially, 
have the further effect of foreclosing any thought beyond the imme- 
diate tasks. The period of office is a period of practical work, not of 
reconsideration and creative survey : it is at the same time one of 
intellectual quiescence and frantic improvisation. 

(2) Other burdens now raise difficulties. Participation in world 
affairs imposes upon several Afinisters, the Prime Minister, the Foreign 
Secretary, the Colonial Secretary and the Chancellor of the Exchequer 
rather long occasional absences from the country, or from current 
domestic business. 

(3) Some of the spontaneous and valid creativeness of the House 
of Commons is dissipated by the threat of the Cabinet to dissolve 
if it is overcome upon a matter it deems vital. Now this point has 
been over-stressed in a false direction. It has been expressed as 
though the Cabinet were in the habit of letting the House know that 
it will definitely dissolve upon such and such provocation, as tliough 
members were only coerced by the thought of their election expenses.^ 

^ As for example at the Hound Table Conference on India in 1930. 

2 Cf. the mstructive clash lietween Disraeli and Gladstone in 1873, Gladstone, II, 
41 ff. 

^ In Canada, since 1905 (Senate and Houae of Commons (Indemnity) Act, and 
Amending Act of Juno, 1920), ‘the member occupying tho recognized position of the 
leader of the Opposition in the House of Commons . . . shall bo paid an additional 
sessional allowance not exceeding seven thousand (now ten thousand) dollars.’ Cf. 
Canadian House of Commons Debates, 1905, Vol. V, p. 9729 ; Sir Wilfrid Laurior i 
‘ The leader of the Opposition under our system is just as much a part of the con- 
stitutional system of government as the Prime Minister himself. We acknowledge 
that it is bettor for tho country, that it is indeed essential for the country that the 
shades of opinion which are represented on both sides of this House should be placed 
as far as possible on a footing of equality, and that we should have a strong opposition 
to voice the views of those who do not think with the majority, and, moreover, that 
we should have legitimate criticism, not only legitimate criticism, but necessary 
criticism, which is essential to good government in any land.’ 

* Cf. Lowell, The Government of England, Vol. I, Chap. XVII, The Cabinet* a Control 
of the Comtnons. 
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This is not so. The operation is much more subtle, and sometimes 
unintentional. It operates thus ; when the Cabinet lets it be known 
that a matter is vital by sending out strong Whips, not only its own 
recalcitrants are compelled to take thought, but the formal Opposition 
must seriously consider whether the issue is really big enough for an 
electoral contest, and whether they are likely to be able to take over 
the government. If, on the whole, the political position is not quite 
in their favour they are likely to give way, w'holly or in part. In 
short, each issue is determined not by the objective goodness or bad- 
ness of the policy, but by whether the Opposition can successfully 
carry the matter in the country, and this depends on (a) the nature 
of the issue itself, {b) the general state of political opinion in the 
country, and (c) the condition of the finances and organization of the 
party for the coming fray. But these matters hardly arise where the 
Opposition is in a minority, whicli in the last two generations has been 
almost always, or unless the Government j)arty is likely to spht, which 
is a very rare condition. Hence the Opposition cannot do more than 
obtain that effect upon government policy which (i) its debating 
talent, (ii) the reasonableness of its argument, and (iii) the calculation 
of favourable electoral chances, conspire to give. 

(4) We have already observed that the Cabinet is a rather large 
body. It is almost twice the size of the Frencli and German Cabinets. 
It is too largo, it has often been said, for prompt and effective discussion 
and decision. This is true : one hand knows not the charity per- 
formed by the other. In default of Devolution, the only feasible 
rcmcidy seems to be a regroupment of the Ministries into eight or ten, 
with each an adequate number of under-sccretaries. To a Ministry 
thus composed there could be added up to four Ministers without 
Departmental responsibilities. 

(5) It is sometimes deplored that the system we have described 
divides the country into a set of men who strive their utmost to get 
things done and another set who do their utmost to obstruct them. 
Thus Shaw and Welts, men for whom I have a religious respect. I 
understand the urgency of their complaint — they wish the rotten foun- 
dations and the ugly and deceiving fa9ades to be swept away at once. 
So do I. But the system springs from the loins of ordinary human 
beings, and their ultimate demand is the amplest hberty to do as they 
like and restrain others from doing as they hke. This wish, when 
organized, is the democratic theory, and its organized practice is the 
party system, and Cabinet government its natural flower. Are we 
so sure of ourselves, and the wisdom and goodness of the intentions 
of others, that we can surrender the right to obstruct 1 

(6) The efficiency of the Cabinet as a governing council is limited 
by the cardinal and decisive condition of its responsibihty to ParUa- 
ment and the electorate. The overthrow of the Cabinet follows soon 
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upon behaviour which may be appropriate and wise but which cannot 
be made popular. Hence, necessarily, those who are to guide the 
administrative departments and decide the vital questions of national 
and international existence, are not selected hy the standards of wise 
judgment, ability to learn from experts, executive aptitude, and 
other elements of efficient statesmanship. No ! Popularity with an 
electorate,, ignorant and divided, is the main, and often the only, 
qualification. The odds are that not even two or three Ministers in 
a whole Government will possess creative governmental capacity. 
Of what use is it, it may be asked, that Ministers are popular, that 
they prevent the permanent officials from unpopular courses, if they 
are incapable of positively governing ? Analysis of the electoral 
process has shown that, in fact, even a very stupid Minister can, 
in ordinary times, do little harm, since the Civil Service and his more 
capable friends are prepared to prompt him. But ignorant men, 
men untrained to intellectual honesty .and the practice of veracity, 
weak fumblors, cannot be helped. As Richelieu recognizes in his 
Political Testumeni it requires a high degree of wisdom and character 
to seek and follow advice. The men in a popular Cabinet have arrived 
only by having caught the votes of a constituency, and, then, having 
won the confidence of friends who have similarly arrived. This is a 
precarious basis for governmental leadership in an era of crucial 
events, for their control requires, at least, fertility of devices, courage, 
and th(^ ability to seize the significance of the scientific expert’s 
recommendations. Electoral success is hardly a guarantee even of 
the ability independently to master a printed argument. However, 
some .arc necessarily aged and tired upon arrival in office. Hence the 
frequent and sometimes disastrous deficiency in statesmanship is the 
price which mu.st be paid for the principle of popularity as the founda- 
tion of government. Yet the appointment of non-party experts to 
head Ministries is not always or necessarily an improvement, for the 
narrow discipline of his expertness positively prevents him from being 
a statesman.^ These considerations apply to all systems where the 
executive is subject to the elective principle. 

^ 9|( 

On the whole, with the exceptions here and there noticed, the 
British Cabinet system offers quick, vigorous, thoughtful and respon- 
sible leadership ; it is controlled, but not stultified ; threatened, but 
not executed ; questioned, but not mistrusted ; politically partisan, 
but not personally malicious ; restrained as much by the spirit of 
responsible power as by its institutions and sanctions ; and Janus- 
like, it looks, at once to the People and to the Senate. 


Cf. discussion on pp. 1081 ff. injra. 
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THE AMERICAN PRESIDENCY 

I T is now time to pass on. to a discussion of the Cabinets of other 
countries, as much to tlirow into liighcr relief the features of the 
British System as to acquire a knowledge of their characteristics. 
Wo do not, however, proceed at once to European institutions, but to • 
the Executive in the U.S.A. This — a non-Parliamentary Executive — 
contrasts so violently with British and European systems — the Cabinet 
or Parliamentary Executive— that the qualities of both, their merits 
iitul domerits as instruments of government, are vividly revealed. So 
different is the Presidential Executive that it can hardly fit into the 
j)resent division of chapters ; for our intention was to treat of the 
efficient and the ornamental parts of the Executive separately, but 
the Presidential System unites them too vitally to admit of separate 
treatment. Not that it is easy to divide the two in the British or 
Eiirojiean systems — for what we (sail ornamental, the King or the 
President, is in politics efficient for something, though not for those 
things we have seen to be within the Cabinet’s scope, and further, 
what is efficient is, as we have seen, also socially ornamental. In these 
■systems the functions can be broadly, if not exactly, separated, and 
different persons arc vested with different functions. In the U.S.A. 
the functions are. not separable and they are vested in one person — 
the President. The President has a Cabinet, but it has no existence 
in its own right. At a later stage we shall sec how far this account 
must be modiffed. The discussion is best divided into two parts : 
VVTiat the Fathers of the Constitution intended and made, and what 
the Presidency ha.s become. 


1 

THE PRESIDENCY OF THE FATHERS 

The Presidency, as made by the Fathers, had these characteristics : 

1. It was part of a system in which powers wore consciously 
sejiarated. Yet that separation was not absolute. 

2. The Executive power was vested in a President. 

3. He received the power to veto legislation, yet not finally. 

4. The Presidency was centred in one man. 

995 
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6. The President was given the right to reqhire the opinions of 
his Departmental Chiefs. 

6. The term of office was limited to periods of four years. 

7. A system of election, not parliamentary, yet not plebiscitary, 
was established. 

Let us consider these in a little more detail. 

1. To avoid the exercise of arbitrary power, from which Europe 
and the American Colonies had been long the sufferers, powers were 
separated. It was intended that the Legislature and the Executive 
should be masters of their own special function and able to resist 
encroachment. Yet it was seen that they ought also to march to- 
gether, even if only to complete the check upon each other ^ : hence 
the Senate was made the associate of the President in the ratification 
of treaties, only Congress was to declare war, and the Senate was to 
co-operate with the President in certain high appointments. Further, 
the President was obUged (‘ he shall ’) to inform Congress of the state 
of the Union, and recommend to their consideration ‘ such measures 
as he shall judge necessary and expedient 

2. The Constitution says of the President : ‘ That the Executive 
Power shall be vested in a President of the United States of America ’ ® ; 
that before entering office he swear or affirm ‘ to execute his office 
faithfully, and preserve, protect and defend the Constitution ’, to the 
best of his ability * ; that ‘ he shall take care that the laws be faithfully 
executed ’, and ‘ shall co mm ission all the officers of the U.S. A. ' ; that 
he shall be ‘ Commander-in-Chief of the Army and Navy of the United 
States, and of the Militia of the several states, when called into the 
actual service of the United States Aud, finally (for our purposes), 
the President 

‘ shall nominate, and by and with the advice and consent of the Senate, shall 
appoint ambassadors, other public ministers and consuls, judges of the Supreme 
Court, and all other officers of the United States, whoso appointments arc not 
herein otherwise provided tor, and which shall bo established by law ; but 

^ Cf. Chapter VI, supra. 

® Art. 11, Sect. 3, and cf. Farrand, III, 895. This power was added in com- 
mittee and came out first in Pincitney’s plan. This was based on the behef, not 
widespread nor uttered in the commift<*e, that the executive would have a know- 
ledge of the needs of government so intmiate that lie would bo able to afford valuable 
aid to the legislature. Such a clause had worked beneficially in the constitution 
of Now York (Thach, Creation of the Presidency (1922), p. 3ti if.). In the constitu- 
tional controversies of 1778 in Massechusetts which had suffered badly from a weak 
executive and an interfering legislature, the Report of the Town of Essex, drafted 
by Theophilus Parsons, future Chief Justice of the State, contained doctrine which 
was to be influential upon the Convention. ‘ As the Governor will have it m his 
charge to state the situation of the government to the legislative body at the opening 
of every session, as far as Ins information will qualify him, therefore he will know 
officially all that has been done, with what design the laws were enacted, how far 
they have answered their purposed end, and what still remains to compleat the 
intention of the legislative body ' (T. Parsons, Memoir of Theophilus Parsons^ App. I). 

“ Art. II, Sect. I (1). • Ibid., Sect. 1 (8). 
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the Ccmgress may by law vest the appointments of such infeiior officers, as they 
think proper, in the President alone, in the Courts of Law, or in the Heads of 
Departments 

The terms of the grant of power are so concise as to be obscure, 
and it is obvious that they could mean little until they were given 
meaning by the various incumbents of the office acting at different 
times and in different circumstances. One thing would have seemed 
clear to a reader of the constitution in the early days, that the Presi- 
dent was excluded, except for simple recommendation of measures, 
from the legislative function, for the constitution says with marked 
emphasis not that the legislative power shall be vested in Congress, 
m the phraseology which grants executive power to the President, but 
■ oH legislative -powers ’ are vested in Congress.^ Did then the Fathers 
intend the President to be a mere exemitive tool, carrying out the 
specific duties put upon him by tlie constitution and the laws made 
by Congress, or did they intend that he should exercise a general 
leadership similar to that of Ministers in Great Britain ? Was he 
to he led and commanded by the laws, or to be a spontaneous creative 
factor moving in the orbit of his own discretion until he came upon 
positive legal and institutional obstacles ? The- Convention did not 
quite know what it wanted ; some members spoke as though they 
considered and desired an Executive with powers like George Ill’s 
or Louis XVI’s,^ but differently elected and controlled, while most 
looked upon such views with fear and disfavour, regarding the Presi- 
dency as an agent without power of independent leadership.® The 
fact was that the Convention could not deny that since 1776 the 
country liad seriously suffered from the wealmess of the Executive 
and the omnipotence of the Legislature. In the States there were 
lurbulent and ignorant assemblies, which, save in New York, con- 
trived to make the executives their abject* creatures. In the Con- 
federal system there had been no executive, save occasional com- 
mittees of Congress ; and these had given way to more permanent 
and independent institutions only for short periods when the stress of 
warlike circumstances forced Congress into the incipient stages of 
efficiency.* Even Jefferson, doctrinaire democrat as he was, grew 
sick of the clumsy behaviour of Congress.® 

’ Art. I, Sect. 1. • Farrand, Records, 1, 113 ; 11, 62. 

^ Cf. Farrand, 1, 70, 101, 65. The last reference is to Roger Sherman’s view : 

‘ The Fxecntive magistracy . . . nothing more than air institution for carrying the 
will of the Legislature into effect, that the person or persons ought to he appointed 
iiy and accountable to the Legislature only, which was the depository of the supreme 
will of the Society.’ See also James Wilson, ibid. 

* Cf. Learned, The Preside-nt’s Cabinet (1912), Chap. 11. 

^ Cf. Jefferson to Carrington, 4 Aug. 1787 ; Writings (Ford ed.), IV, 424 (cited 
by Thach, op. eit., p. 71) : ‘I think it very material to separate in the hands of 
Congress the Executive and Legislative powers, as the judiciary already are in some 
degree. This I hope will he done. The want of it has been the source of more evil 

VOL. n. — 64 
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We shall never know whether the vesting Clause : ‘ the Executive 
power is vested . . was meant by its author ^ to give a grant of all 
powers not granted already to the legislature and later to the judiciary. 
The largest casuistical opportunities were given when the Executive 
vesting clause was made so general, yet where the legislative grant 
ran ; ‘ All legislative powers herein granted.’ Thus Congress seemed 
limited to an enumeration : the Executive not. Yet througliout the 
debates one discerns the inkling that here was a power which ought 
at least to h(! vigorou.s and capable of its tasks, and which would 
perhaps become of very great, if not of prime, importance. Hence 
the very lengthy controversies about tcniure of office, the mode of 
election, unity or plurality, and tbe appointing jiower. If the 
Executive was deemed to bo a more passive tool, why wore these 
elements of office so strenuously debaftsl ( Tli(“y were debated to 
secure the proper vigour of the Executive, and at tlie same time to 
cause it to be subject to a rather strict interjirelation of executive 
duties, and this was not only with an eye to Montesijnieu. 

1 am inclined to say tliut Montesquieu’s influence was less than is 
generally sujijiOHod- what mattered was the real efficiency of govern- 
ment ; native c.xperience had shown that the legislature was prepared 
to destroy ihe Executive. On the whole, I tliink, Ihe Fatliers 
desired a vigorous but a positively limiU'd Executive. Nor did the 
' FedemVml' make greater claims. Yi't the difl'erences of lemper 
within the Convention, like that between Wilson on the one side, and 
Sherman on the otlicr, liave persisted, and Presidents have, indeed, 
viewed their oflic<‘ as a positively limitisl agency, or as ere.itive leader- 
ship, according to tlieir personal character and tlu' ia.sks confroiding 
them. All obviously depends upon this ; and tlic only thing in which 
the inenibors ol tlu‘ Convention were right was when they piognosti- 
cated, in all its diverse i>ossibilities, the influence ol difl'erent motives 
in the emiiloynient of the several powers of the President. Already 
in 179, 'i, wild) tlongress ntlnekeil I\'a.shiiigton for his provlnmatkm 
of neiitralitv. Hamilton ^ produced tlie argument which was to become 
so jiractically potent in the liands of men like Koosevelt and W ilson t/ 

‘ Thi‘ second arlicle of ihv Constitution , . . section first. estaWislies this 
gcnenil pvf>position, tiiat the exeintive power shall ))c vested in a President of 

than wo luive expeiifiicod from any other eauso. Nolinng ho enihai rassiug as 
the details of execution. 'J'he smallo'-t trifle of fhat kind oteupies as long as the 
most imporfanf a< | of le^ifthifion, an<J lake-i of else, ket any man 

recollect, oi look over tlie IUch of Coiigrcs.s, lie will observe tbe mo-'t imiiortanl 
projiositioTis hanging over fiom w’cek to week and month to month, till llie occasion 
have j»ast them, aiul the Hung never done, i have ever v'U'wed the e\is ulive doiaila 
as tlie greatest cause of evil to \is, lieeauw* they lu fact place us as if wo hud no federal 
head, by diverting tbe attention of tliat head fr<#m great to small objects ; and should 
this division of power not bo reeoininended by the Oonvoiition, it is my oxniiion Con- 
gress should make it itself by eatablislung an executive committee.’ 

^ Gouverucur Morns in the Committee of Style. ^ padficus leticra. 
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the United States of America. The same article in a succeeding section, pro> 
ceeds to delineate particular cases of executive power ... it would not consist 
with the rules of sound construction to consider this enumeration of particular 
authorities as derogating from the more comprehensive grant in tlie general 
clause, further than as it may be coupled with express restrictions or limitations, 
as in regard to the co-operation of the Senate, in the appointment of officers 
and tlio making of treaties which are plainly qualifications of the general execu- 
tive' powers (aic) of appointing oflicers and making treaties. The difficulty of 
a complete enumeration of all the cases of executive authority would naturally 
(licl.ite the use of general terms, and would render it improbable that a speci- 
I’uMtion of eertain particulars was designed as a substitute for those terms ante- 
(•(‘dently used. . . . Tlic enumeration ought therefore to be considered as 
iTilendtHl to spet'ify the principal articles implied in the (lefiiiition of executive 
power, leaving the rest to flow from th<; general grant of that powder, interpreted 
111 conformity witli other parts of the constitution and witli the principle of 
tree government. The general d<K*trine of our constitution then is that the 
executive power of the nation is vested in the- l*n*sident, subject only to the 
(‘vceptions and qualifications which arc expressed in the instrument.’ 

Yet compare Hamilton’s exposition of tlie subject in the Federalist ! ' 
Ten essays uTe dov'oted to it, and all of them deal eitlier witii gener- 
alities or with the enumerated powers : only one paragrapli considers 
(lie I’resideutial power outside tliesc limits, that afiain is a simple 
enumeration of thiriffs not. alz'eady diseu.ssed.- More, tin' issue arose 
111 (lie First Congre.s.s under the Constitution, for tlie Constitution had 
expressly dealt witli the !ip))ointing power, hut not with that of 
ivmoval, and the power of removal raiseil vital question, s of exeeutive 
authority. In that Conpross, no fewer than on('-third of the members 
of tlie Convention IouikI leading places. The prineijial .solution.s 
olfered were ; that the power to remove followed the power to appoint, 
iliat i.s, it helonped to President and Senah' ; that Coiigre.s.s ought 
to vest removal in the Presiilent, it having tlie absolute power to do 
tlii.s, .since it had the ah.solute power to create oJliee.s ; and, finally, 
that the power was solely the I’resident’s by virt.ue. of the roust itutioii. 
Ih'pie.scntatives wlio favoured a weak Prc.sident, like Gerry and Sher- 
man, .snpjiorted the first propo.sitiou on the grounds that no clause 
gave the power to the President in express terms, and because it would 
he ‘ a mingling of the execut ive and legislative powers 

' r,XVII-T,XX\^T. 

- Cf. LXXVTI (Evcryiuau ed., yi. 393) : ‘ The only rcmaimng powers of the Kx'ecu- 
<ivc arc coiTipreliendcd in giving information to Congrc.'ia of th« of the Ibuon ; 

HI rcromTnendmg to thoir consideration sncIi measure'^ as hi' shall judge cx])cdu*nt , 
HI convening lliem or either branch, ufion extraordinary occasions . in adjourning 
llicm wlicn tlicy cannot Iheirisclvi-s agrw uyion the. time of adjournment ; in receiving 
aitiljus.>,ador.s and other jiubUc minislcrti , in faithfully executing the laws ; and m 
f onunissioning all the officers of the United States. 

Kxccpl some cavils nhoul the pow'er of eonvening filher house of tlu* legislature, 
and that of receiving amliaswadors, no objection has beou made to thib class of autho- 
iilies ; nrjr could they pOHsilily admit of any. It rinyuircd, indeed, an insatiable 
aAidity for censuri^ to invent exceptions to the parts which have been excepted to.’ 

^ Annalsy 1 , 305 , 300 . 
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Madison supported Presidential power on the plea that only thus 
could responsibility in administration be secured — ‘ the claim of 
dependence be preserved and ‘ terminate in the supreme body, 
namely in the people, who wiU possess besides, in the aid of their 
original power, the decisive engine of impeachment This was not 
the only voice which expressed the view that the President needed 
powers commensurate with wide and responsible executive authority. ® 
The controversy revolved around two questions of expediency : could 
there be executive control without the power to remove, and ought 
the Senate to be excluded from administrative activity ? Unless the 
latter were secured it was feared that the Senate, then a body of 
twenty-six members, might become an executive council, more or 
less permanently in session, to control the Executive. But, in the 
controversy, there also emerged the difference between those who 
sought power of removal as implied in the constitutional power of the 
President, and others. The former argued that the power of removal 
was hij nalure oxciciitivo, and that the exeoutive power was vested in 
the Pre.sident ; whereas the Senate was a legislative body.“ To this 
view Madi.son, who was originally for Presidential power, hut only 
as an outcome of a grant by Congress, finally rallied.^ ‘ The consti- 


’ An.)iuh, T, 518. 

2 Ames, ibid., I, 402-3 (cited in Thacb, p. 147): ‘Tbo constitution places all 
executive power in the hands of the I’rosident, and could he j>erHonaDy execute all 
the laws, there would bo no occasion for auxiharics ; but the circumsoribed powers 
of human nature in one man, demand the aid of others. When the objects are widely 
stretclied. or greatly diversilied, meandering through such un extent of territory as 
that the UniU'd States possess, a minister <Minnot see with his own eyes every trans- 
action, or feel with Jiis hands tho minutiui that fiass through his department. He 
must therefore have assistants. But m order that lie may bo responsible to his 
country, he must have a choice in selecting his assistants, a control over them, with 
power to remove thorn when he finds the qualifications which induced their appoint- 
ment to cease. 

‘ Tho executive powers arc delegated to tlie President, with a view to have a 
responsililc officer to superintend, eonlrol. inspect, and ch(‘t:k tho offieera noce.ssarily 
employed m administering the Jaws. The only bond betw'cen him and those ho 
employs, is tho conhilencc he has in their integrity and talents ; when that coa- 
lidenco ceasc.s, the principal ought to have jfower to remove those whom he can no 
longer trust with safety.’ 

^ Cf. the notes of .Ellsworth’s spc-echcs, takon by John Adama, Wo) ks, TII, 409 
(cited by Thach, p. 155) : ‘ There la an explicit grant to tho Preaideiit which con- 
tains tho power of removal. The executive power is granted ; not the executive 
powers hereinafter enumerated and exidainod. Tho President, not tho Senate, 
appoint ; they only consent and advise. The Senate is not an e.xeoutivo council : 
has no executive power. Tho grant to the President expiess not by implication. 
The powers of this Constitution are all vested ; parted from the people, from the 
States, and vested not in Congress, but in the President. Tho word sovereignty 
is introduced without determinate ideas.’ 

* Annals, I, 39G-7 (cited by Thach, p. 152): ‘ . The constitution affirms that 
the executive power shall be vested in the President. Are there exceptions to this 
proposition ? Yes, there are. The constitution says, that m appointing to office 
the Senate shall be associated with the President, unless in the case of inferior officers, 
where the law shall otherwise direct. Have we a right to extend this exception 1 
1 believe not. If the constitution has invited all executive power in the President, 
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tution affirms that the executive power shall be vested in the President. 
Are there exceptions to this proposition Yes, there are. (Sena- 
torial co-operation in appointments.) Have we a right to extend this 
exception ? I believe not.’ And this was the view which then 
prevailed, though we shall see that it suffered curious vicissitudes 
in the ensuing ccntury-and-a-half. The other doctrines were put on 
the same occasion by JoSenson and Madi.son. 

Thus the founders were certainly not unanimous in what they 
wanted : but the weight of opinion was in favour of a vigorous but 
hinited executive : for Hamilton and men Hke him were exceptions 
in the e.arly days of the Republic. But others, later, were to be able 
to exerc'ise what Hamilton could only proclaim. They were the better 
enabled to accomplish this, becau.se, an the Fathers of the Constitution 
variously foresaw, each specific power could be used in a spirit and 
with an intention different from those which determined its creation.' 
The Fathers, however, could not help themselves : try as they would, 
they could not produce institutions which should absolutely foreclose 
the pos.sibility of personal enterprise in new directions in the future. 
Thus, as we shall see in detail, executive powers were gradually used 
not only for their directly appointed ends, but to secure a general 
authority for political leadership.^ Among these powers that of 
appointment and the inferred power of rcmw'ol have been of peculiar 
efiicieney in the expansion of Presidential authority. 

3. The veto power is but one of the President's functions, and it 

L venture to asflert that the Legislature has no right to diminish or modify his executive 
authority. 

‘ The question now resolves itself into this. Is the po-wer of displacing an executive 
flower ? I conceive that if any power whatsoever is in its nature executive, it is 
the power of appointing, overseeing, ainl controlling those who execute the laws. 
If the constitution had not qunlifie<l the power of the President in appointing to 
otticc, by associating the Seiialo with him in that business, would it not be clear 
lliat he would have the right, by virtue of his executive power, to make such appoint- 
iiU’Qt 't Should wo bo authorizod, m defiance of that clause in the constitution, — 
“The exeeutivo power shall be vested in a President”, — to unite the Senate with 
ilic President in the appointment to office ? I coneoivo not. Jf it is admitted that 
we should not be authorized to do this, I think it may be disputed whether we have 
a right to associate them iii removing i>orson8 from office, the one power being as 
inueh of an executive nature as tho other.’ In the opinions in MyerA v, U.3.A, (1926) 
the history of the question and controvorsios is very brilliantly retold. 

^ Of. Munro, The Govermnent oj the thated States (rov. ed., 1925), p. 138 : ‘ But 
the President has no inherent authority, no '' prerogatives ” such as are possessed 
by the Crown in England. All his powers are derived from the connlitution, the 
laws, the judicial decisions, or, in a few cases, from usage. President Hoosevelt 
once asserted the novel doctrine that it was his right “ to do anything that the needs 
of the nation demand unless such action is forbidden fay the constitution or the Jaws 
^'bis was a characteristically Itoosevelfcian point of view, but it is absolutely at vari- 
ance with the whole system of American govommeiital authority. The President’s 
jJDwers are ihone whicli have been given to Jiun, not those which he chooses to assume.’ 

This begs the question. The real pomt is what are the powers which have been 
given to the I?reBidont ? i)o they not also include those which he chooses to assume ? 
The answer clearly depends upon our general theories of government ; for they will 
control our interpretation of the Constitution. 
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has been turned to serve purposes beyond those for whieh it was 
established. The provisions of the Constitution on this point are ^ : 
that before a Bill, having duly passed through Congress, becomes law, 
it shall be presente'd for the approval of the President. If he does 
not approve, ho shall return it to the House in which it originated, 
with Ills objections. Both Hoii.ses may then repass the Bill with a 
two-thirds majority, when the I’rc.sident's veto is overridden. (Simi- 
larly with orders, resolutions, or votes where the concurrence of both 
Hou.scs are ni'cossary.)^ That is to s.ay, the President has a qualified, 
not an absolute veto. He may challenge the Congress without stulti- 
fying it, if it is sufficiently intent upon its course. Further, the 
President need not positively .approve of a Bill by signing it, nor return 
a Bill with objections : if a Bill is not returned by him within ton days, 
the same sh.all be a law in like manner as if he had signed it. If Con- 
gress adjourns nr expires within th.at ton days lie may veto the bill 
by merely ‘ pocketing ’ it. 

What was the intention of this device ? English and Colonial 
experience of tlie veto power li.ad made it most distasteful to Americans. 
Their Stale Constitutions, with hardly a single excejjtion, abolished it. 
But hy the time the Convention had met. opinion had swung round : 
then' was now a deliberate intention- indeed, the royal veto of Great 
Britain was now cited favourahly — to add vigour to the E.xccutive, and 
provide it with the weapon of defimee, again.st the Legishilure.^ In 
this part ol the Convention’s proceedings Hamilton took a leading part, 
and his .argument here and later in the Federalist was, that a defence 
mu.st be created again.st the ‘ ii.atiiral ’ tendency of legislative bodies 
' to swallow lip the Executive Indeed, Hamilton and some other.s 

^ Art. 1. Sect. 7, ptiran. 2 nncl 

“ Ct iStory. ('oni itinilantH on thr ('<nistifntuiti, nnd Wtlloiighijy, Tht 

('otisfitii(K)iutl Lnv' of t/tt /'nitfff \'<>l II. Scft, lUtl 

^('f. Martin. T/i( Tf/f) /'<*«■(!■ T. pp !K-2:S. 

^ I'ai’t.iml, I, 107. The luoliou was ]ml hy Wilsfjii ami sfHondf'il by Hamilton 
Cf. also Manulton, /'VdfrffhA/, LXXllU ‘174 ; ‘ The propenHily of 1 he h'gislalive depart- 
ment to intrude upon the nght.*^, and to absorb tlie ]) 0 \v<'rH, ot the other df'partmeuts. 
has f»een ahendy sufigested and rejM*ate<J ; the insuftiejeney of a mere jiarelimeni 
(lehneal ion of lli<' boundanes of ea«'h, lias also lK*en remarlfed upon ; and llie iieecs- 
.-sily of fuiiii.'>Jiin^^ each witli con.stjlutional arms for i(.s own defeme Jia.s l)een infuired 
and proved, lu’om thc.so clear and induhiluhle principle?' n^sulls llio propriety of 
a negative, either absolute or qualilied, in the Kxociitive, upon the acts; of the 
lative lirandu's. Without the one or the other, the former would be absolutely 
unable to defeml hmis(*lf against the depredations of the latter. He might, gradually 
be stripped of lu.'i authoiities by buccessive resolutions, or annihilated by a Hiiigle 
vote. And in the one mode or the other, the legislative and executive jiowers might 
speedily come to be blended in the same hands. If even no propensity had ever 
iliseovered itself in the legi.slative body to invade the rights of tlie Executive, tlm 
rules of just n'fisoning and theorotK* propriety would of themselves leach us that 
the one ought not to be left to the mercy of the other, but ought to possess a con- 
falilutioiuil and effectual power of self-defence.* 

Of. Madison (Earrand, 11, 35) : ‘ Experience had proved a tendency in our govern- 
ments to throw ail pow’cr into the legislative vortex. The I'^xecutives of the States 
are in general little more than cyphers ; the Icgislaiuros omnipotent. If no effective 
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were the protagonists not of a qualified but of a complete negative. 
Some were afraid that such a power would be used as a means of 
extorting money for the passage of hills (thus Franklin) ; others that it 
would he so great as to be too difficult to use (thus Madison) ; some 
were against it altogether on the ground that the two Houses were 
sufficient checks upon each other ; others because ‘ we ought not to 
lielicive that one man can possess more wisdom than both branches 
of the legislature Tlus Convention came round to a qualified veto 
for the reasons of defence against encroachment, and because they 
believed lhal the, Ivyislaturi: would profit by execMtive wisdom.^ Further, 
it, was seen by at least one member of the Convention that the powers 
might seldom be, tiscd, yet be effective. ‘ The legislature would know 
that such a power existed, and would refrain from such laws, as it 
would be .sure to defeat. Its silent operation would therefore preserve 
luinnony and prevent mischief.’ It i.s clear to me from these and- 
other contributions to debate that the Convention intended the veto 
power to be a legislative as well as an executive factor.® One other 
])oiiit, deserves ncjtice. The veto power applied to the whole Bill. It 
might be a more useful instrument if it eoiikl be made to apply to 
piirbs of a Bill. To tin's we revert later. 

Unity and Responsibility. 4. The Presidency was centred in 
one mu II. The tlicor/cs coiici'rning this arrangement are most instruc- 
tive, e.specially when we hear in mind the causes of the growth and 
uiiiiiiteiumee of the conventions of the British Cabinet system. Of 
those who contended for a unity in the, executive some argued that 
the states already practised it.’ Others said that a plurality would 
I'esult in an intestine struggle for the profit of the particular localities 


check ])c doviNod for roalrainiiig the instability and oncroachrncnl of tho latter, a 
n'toiuiKin of isoino kind or tlio otluT would be ineviiable. The preservation of Kepufi- 
luiiii (bivuiiimcnt therefore re<juired some cxpc<lieni for tho purpose, but required 
evidently that iti devising if- the genuine principles of that form should be kept in 

\ it'W.’ 

' Joirrand, 1, IDJ. 

“ Ibul , p. PH: ‘ iVIr Sherman was against enabling any one man to stop tlio 
will of llin wJioJu. 01)0 man could be found so far above all the m wisdom. 

!!(' (lioughf v\e ouglil to avail ourselves of his wisdom in revising the laws, but not 
peinnf him 1o overrule the decided nn<l cool opinion of the Legislal ure.’ 

t'f Ibimilton, Faicrnlisi, LXXIU, 374, 375: Mbit the jiower la question has 
-I iiiriher use. It not- only serves as a shii'ld to the Executive, but it furnishes an 
addil lorial seeuritv against the enaction of im))ropcr laws. It eslabbslu-s a salutary 
f hock upon the legislative body, calculated to guard tho community against llio 
ertects of faction, pre( ipitancy, or of any impulse unfriondiv to tho jiublic good, 
which may liappen to iniiucnee a majont-y of that Viody.’ 

'I’herc were some who wished to place tho veto power in tlie President and the 
Clourt (Madison principally), but tho Convention rejected the proposal, 
Unnking that juilges ought not to be parties to laws which (hoy might later have 
to revise and that the judiciary should bo aloof from polities. 

^ The experjcnco of Xeir York on thw matter was decisive. In other .states tho 
plurality ot the executive had had such bad results as to press the Convention towards 
exerulive umly. 
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from ■whidi the members came.^ The evils of ‘ delays, divisions, and 
dissensions ’ in a plurality were often elaborated, and it was observed 
that a unity inevitably produced tranquillity. 


‘ Among three equal members said Wilson, ‘ he foresaw nothing but unoon- 
troulled, continued, and violent animosities ; which would not only interrupt 
the public administration ; but diffuse their poison thro’ the other branches 
of government, thro’ the states, and at length thro’ the People at large. If 
the members were to be unequal in power the principle of the Opposition to 
the Unity was given up.’ 

But it was also argued that responsibility would bo most keenly 
felt by one ® ; that energy, dispatch, and secrecy were the immediate 
properties of a unitary executive. I do not think that there can be 
any doubt that the experiemee of the Confederation which had no 
single Executive, and even more, the fact tliat America was hardly yet 
out of a state of war, in which energy, dispatch and secrecy are 
essential to success, coloured these opinions. Moreover, the vast 
area to be governed by a central body made the problem seem insoluble 
to some unless there were vigour at the centre. 

I find no more careful psychological analysis of the conception 
of responsibility in the Convention than that which appears in James 
Wilson’s remarks : 


‘ In order to control tho Lcgislativo Authority, you must divide it. In 
order to control the Executive, you must unite it — One man will bo more respon- 
sible than three. Three will contend among themselves till one becomes the 
master of his colleagues.’ * 

Similarly in the debate in thp North Carolina State Convention, 
and the Fedsralisl. In the former, Davie, the North Carolina delegate, 

said : 


‘ With respect to the unity of the executive, the superior energy and secrecy 
wherewith one person can act, was one of the principles on which the conven- 
tion went. But a more predominant principle was, the more obvious responsi- 
bility of one person. It was observed that, if there were a plurality of persons, 
and a crime could be committed, when their conduct came to be examined, 
it would be impossible to fix tho fact on any one of them, but that the public 
were never at a loss when there waa but one man.’ ® 

Hamilton’s analysis is even closer. He requires in a Republic 
an Executive both energetic and safe. Energy, he discovers, is 
promoted by unity, duration, adequate provision for its support, and 
competent powers. Safety is a product of dependence on the people and, 
responsibility. We here consider only unity and responsibility. It 
is not difficult to prove that energy — ^that is, prompt and decisive 
action- is more likely to be a product of one than of many, if we 
exclude the kind of oneness produced in the development of the 

> Farrand, I, 89. “ Ibid., I, 96. “ Ibid., I, 6.6. * Ibid., 1, 264. 

‘ 18 March and 28 July 1788. Of. ibid.. Ill, 347. 
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British Cabinet system, which in Hamilton's time was but stumbling 
towards consciousness. In a plurality the dangers are, according to 
Hamilton, ‘ difierencea of opinion and ‘ personal emulation and even 
animosity’.^ We have already observed how these are restrained 
only by the establishment of Cabinets issuing from a single political 
party. Hamilton points out how, not only may these discussions 
rnar executive actions, but they might even split the country into 
‘irreconcilable factions adhering differently to tlie different individuals 
who composed the magistracy 

Then Hamilton proceeds to the point which is of exceptional interest 
in a world of governments responsible to uneducated and unvigilant 
electorates, and I quote his remarks at length : 

‘ But one of the weightiest objectiona to a plurality in the Executive, and 
which lies as much against the last as the first plan,^ is that it tends to conceal 
facts and destroy responsibility. Responsibility is of two kinds — to censure- 
and to punishment. The first is the more important of the two, especially in 
an elective office. Man, in public trust, wiU much oftener act in such a manner 
aa to render him unworthy of being any longer trusted than in such a manner 
as to make him obnoxious to legal punishment. But the multiplication of the 
Executive adds to the difficulty of detection in either case. It often becomes 
impossible, amidst mutual accusations, to determine on whom the blame or 
punishment of a pernicious measure, or scries of pernicious measures, ought 
really to fall. It is shifted from one to another with so much dexterity, and 
under such plausible appearances, that the public opinion is left in suspense 
about the real author. The circumstances which may have led to any national 
miscarriage or misfortune, are sometimes so complicated that, where there are 
a number of actors which may have had different degrees and kinds of agency, 
though we may clearly see upon the whole that there has been mismanagement, 
yet it may be impracticable to pronounce to whoso account the evil which may 
have boon incurred is truly chargeable. . , And who is there that will either 
take the trouble or incur tlie odium of a strict scrutiny into the secret springs 
of the transaction ? ’ * 


* (’f. Federalist, LXX, 300: ‘Men often oppo.?e a thing merely because they 
liave had no agency in planning it. or because it may have been planned by those 
wlioiu they dislike. But if they have been consulted, and have happened to dis- 
:i])ljrove, opposition thou becomes, m their estimation, an. indispensable duty of 
self-love. They seem to think themselves bound in honour, and by all the motives 
of personal infallibility, to defeat the Buccose of what has been resolved upon con- 
trary to their Pentiments. Men of upright, benevolent tempers have too many 
opportunities of remarking, with horror, to what desperate lengths this disposition 
is Bomotimes earned, and how often the groat interests of society are sacrificed to 
the vanity, to the conceit, and to the obstinacy of individuals who have credit enough 
to make their passions and tlieir cajirices interesting to mankind. Perhaps the 
question now before the public may, in its consequences, afford melancholy proofs of 
the effects of this despicable frailly, or rather detestable vice, in the human character.* 
^ Several magistrates of o(mal dignity and authority ; or an ostensible Executive 
a council. 

^ In England at this time and for decades afterwards members of the Cabinet 
could be heard rejecting rcsjionsibiiily for various decisions with which they did 
not happen to be m personal agreement. Yet they remained in the Cabinet. 

^ The direction of thought before the convention met was swiftly away from 
legislative handling of executive business, towards the smallest possible council, 
^uch is tho temper of mankind, that each man will bo liable to introduce his own 
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The arguments for Unity prevailed as they have everywhere pre- 
vailed. But in other countries the method adopted has been vitally 
different from that in the U.S.A. There Unity was secured by the 
vesting of power in a single person ; in England, but less efficiently 
elsewhere, Unity was sought, and in time secured, by the bond of 
party. In all systems, if responsibility is required, plurality must be 
reduced. What came of this aspect of the Presidency, and the meaning 
of resjionsibility in the. American system, are yet to be discussed. 

The arguments of those who supported a plural Executive, lead 
on t.o (lu‘ reasons for the establishment of the President’s Caliinet. 
Most were afraid of the appearance of monarchy on American soil — a 
single magistrate was ‘ the foetus of a monarchy '. A trinity, which 
was most frequently suggested, would give tlie same vigour as one, 
yet reduce the jiossibilities of despotism. More, a council, as in other 
countries (and the, nascent Cabinet in Great Britain was always, and 
not unfavourably, })resent to the thoughts of the delegates), would 
have weight with the Chief, and attract the confidence of the people.^ 
A council would be more in keeping with republican manners ; more- 
over, nnui of (‘([ually high merit would not be excluded from office as 
when tliiu'c is but one magistrate. To the, objection that in a council 
responsibility is hard to fix, it was answered that imjieachment might 
ri-movc any sitiglo culprit. Here, indeed, was the iliiiieulty laced by 
till! British Parlianie.iit in the early days of the Cabinet system. It 
was argued that a council would be ‘ the organ of information of the 
persons jiroper for offices — t heir ojiinions may be recorded — they may 
be called to account for their opinions and impeached — if so, their 
resjionsibility will he certain, and in the case of misconduct their 
punishment certain The greater the power of the Executive, the 
less ought one to receive the trust. The greater the number, the 
more, concern would there be for diverse interests in such a large 

fricndh and coriiicxions info ofticp, without rcparduig the jiulilio interest. If one 
man or a small inmihcr appoint, their connexions will probably be introduced. If 
a largo numlior npjioirit. all their connexions will recc'ivc the same favour. The 
smaller the number a})p(nn1ing, (he more contracted their t'onnexions, and for thal 
reason, there will be a greater jirobability of belter officers, as the connexion'? of 
one man or a \ery ^niall number can lill but a very lew of the officu-s. When a Bniall 
numlier of men have the ajipointment, or the management in any particular depart- 
ment, then conduct is accurately notJc*ed. On any miscarriage or imprudence the 
public rcNcnhucnt lies with weight. All the eyes of tlie peo 2 )le am converted to a 
jjoint. and jiroduce that attention to llieir eensuie, and the fear of misbehaviour 
which are the greatest security the State can have, of the wisdom and prufleiico of 
its servants. This observation will strike us when w'o recollect that many a man 
will zealously promote an affair m a public assembly, of which h<’ but one of a 
larger number, yet, at tlie same time, ho would blush lo lie thought the sole author 
of it. For all these reasons, the supremo oxccutivo power should lie rested in the 
hands of a small number, who should have the apiiointment of all subordinate execu- 
tive officers ’ (T. Parsons, Memoir of Theophilus /'arsojis, p. 381). 

^ Farrand, 1, (ib, tl7. 

2 Ibid., I, 70, 71. 



CH. XXIII] THE AMERICAN PRESIDENCY 1007 

territory. ‘ An executive of one is contrary to the republican genius, 
v> hile a plurality offers a proper republican check upon ambition. 

5. Wc shall see that a way has been found, at the least, to satisfy 
the claims of geographical representation. The President was given 
the power to ‘ require the opinion, in writing, of the principal officer 
in each of the Executive departments upon any subjhscts relating to 
tile duties of their respective offices This was the uttermost 
concession made by the Bingle-magi.stratc Soliool to the idea of an 
e.xecutivc council. All thought it wise, formally to permit the Presi- 
dent to confer with the high executive officer.s, and there seems to 
Jiavc boon a general feeling that these officers as a Council should 
have the riglit to advise and rt'cord tlieir proceeding.s, hut not to control 
Ins authority.^ Tliis suggestion has been realized almost to the word 
by dcveloyiment. But it w'ill be seen from the text of the constitution 
that the initiative ‘to re(niire the opinion’ is with the President.' 
A])j)arently the intention was to get the J-Mmefit of counsel and advice 
without obscuring responsibility.^ It is difficult to discover whether 
till' jihrase ‘ in waiting ’ was intended to make resjionsibility for advice 
till' clearer by its recording, or whether it was insi.-rted to fend off the 
institution of a council which should meet tlie President in persona.^ 
'file evolution of a collegiate body of advisers to the. President was 
the result of neccissity and practice — Imt it is an institution vitally 
dilTerent from the Cabinets of Europe. 

(). The powers of the Presidimf. constituted a question vitally 
intertwined with t haf, of the period of office and the mode of appoint- 
ment. The con.stitution says that the Pre.sideiit ‘ shall hold his office 
during the term of four years ’. There are no e.xpress terms relating 
1o re-eligibility; but practice and eonvontion have admitted the 
desirability and propriety of two terms, but not of three ; How was 
the term of four years fixed ujion ? Again, it was tlie. rescue, by those 
who tlesired a strong executive from those who were afraid of it, of the 
principle of re-eligibility. Originally, a term of seven years without 
eligibility for subsequent terms, was suggested, and desjiite a steady 


* Iwirrarul, 1, 113. Mahon : ‘If tin* cxcciilive is vtsN>c! in three porflons, one chu-scii 
from tile iiuTllicrn, one from the nmldle and one fio’n the Koiitlicrn states, vill it 
Hol eonlr]hnto to qmet the minds of liio jKMjpIo and eonvince them that there will 
i>i“ proper attention jiaid to then resjH*elive eoiieeiiis ! Will not three men so ehosen 
hniig with them, into offii'o, a mure jierteet and exieiisive knowledge of the real 
iiistinc'ts of this great Union ? ’ Cf. oIj^o Mellenry, ji»id., iJ, 543. 

^ Art. IJ, Sect. 2, jiara. 1. 

Madison, 1 June (Farrand). 

^ Of. Tinckney, Farrand, II, 328, 329 : ‘ . the Vrcwidcnt should he authorized 
to call for advice or not as ho might ehooHc. Give him an able council and it will 
thwart him ; a weak one and he will shelter himself under their sanction ’. 

'■ The hoht accounts of the early dovelopraents of the Cabiru't are to bo found 
111 Learned, op. cit., and Hinsdale, History of the Prejude/d's ('ahinrl (1911), An 
account is also given in Short, Vei’tflopnient of tiie National Adrninistralive Organiza- 
?n ike United States. 
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and continuous onslaught upon the clause against ineligibility by 
the supporters of a strong executive (Wilson and Pinckney and Morris, 
for example), it maintained its position until the very end when an 
apparent impasse was reached.^ Some, like Sherman, were for a single 
term of three years which would keep the Executive weak and allow 
rotation of the office. Others desired an original short term, say, 
three years, with re-eligibility up to a total of nine years, for that 
would enable the constituent body to get rid of an incapable executive 
at a fairly early date.* Ite-eliglbility for further terms was generally 
denounced as the obvious step to a life-term and monarchy,® and a 
too strong Executive. In proportion as tliis was pressed those who 
desired a strong Executive were forced into two alternatives, either a 
short period and re-eligibility, or a period longer than seven years. 
Partly as strategy, partly in earnest, these suggested eight, eleven, 
fifteen, even twenty years, and even a resolution for office ‘ during 
good behaviour ’ was moved. ‘ This was the way to get good govern- 
ment,’ said Morris. ‘ Ineligibility tended to destroy the great motive 
to good behaviour, the hope of being rewarded by a reappointment. 
It was saying to him, make hay while the sun shines.’ ® The strong 
executives conceded even a six-year period in return for re-cligibiUty.® 
‘ If the elections be too frequent, the Executive will not be firm eno’. 
There must be duties which will make liim unpopular for the moment. 
There will be ouU as well as ins. IDs administration therefore will 
be attacked and misrepresented.’ ® Too frequent elections were feared 
and this caused a period shorter than six years not to be accepted 
at this stage. Mutability of coun.sel was also feared. Then the 
long-termers, with po.sitivo ineligibility, recovered their position. As 
ineligibility was to be dropped from the constitution, they forced a 
term of four years only into it ; for the short term might be enough 
to exliibit the incompetence of a President. 

7. Finally, and bound up with the questions of the Executive's 
power and terms of office, the mode of selection was decided. The 
vague expectation was, at first, that the Congress or the Senate itself 
would choose (he Pre.sident. Strong objections soon became apparent, 
and they are best summed up by Gerry ; 

‘ There would be a constant intrigue kept up for the appointment. The 
Legislature and the candidates would bargain and play into one another’s hands. 
Votes would be given by the former under promises or expectations from the 
latter of recompensing them by services to members of the Legislatme or to 
their friends.’ * 

Further, it tvas foreseen tliat this must divide the legislature and 
the country into Parlies, and this was seriously feared.® 

' Farrand, II, 62 ft. ^ Ibid., I, 69. 

® Ibid., II, 33 ft. and 50 fl., especially Mason. * Ibid., II, 33 ff. 

“ Ibid., II, 60. « Ibid., U, 69. ’ Ibid., I, 80. » Ibid., 1, 103-6, 53, 54. 
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Now, tie particular solution whicli was arrived at, indirect election 
by the people, was the inevitable outcome of the fundamental accept- 
ance of the separation of powers and the contemporary dissatisfaction 
with legislatures. There is no doubt that to make the President the 
creature of Congress was to endanger his independence or theirs. The 
real question was, would not machinery arise to overcome the evil in 
such a development and to develop all its latent possibilities for good 
government ? It was a question the Fathers were precluded from asking 
'ey their own theories of checks and balances, theories founded upon 
local and temporary conditions, and fears, only too well supported, 
engendered by their knowledge of corruption in English government. 
Further, to them and to the eighteenth century, the notion of a whole- 
some system of parties, of parties loyal to and working within a com- 
mon con.stitutioual frame, was unknown. Where we read party, they 
re, id faclion, that is, something disruptive and subversive. So that 
for them there was no hope in control of government by the people : 
widl-being lay in a proper balance of power within tlie governmental 
institutions themselves. 

Hence their solution — a President elected by the same constituent 
Irody as the Congress ; his authority' independently obtained from the 
source of all authority, the people, and therefore exercisable inde- 
jiendently of alt restraint and concessions save that required by 
responsibility to the people. Yet the very things of which Gerry 
voiced the fear — ‘ bargain play into one another’s hands ’, votes 
(■.'^changed for promises and expectations — all these have come about 
111 spite of tlie Fathers’ precautions. For government is impossible 
to day without the co-operation of Legislature and Executive, and to 
fichieve this the Executive has been compelled to propitiate and con- 
sult, reward and coerce, the Legislature. But the chief instrument of 
their mutual approach is through the party system. In short, all 
the elements of a Cabinet system on the BritisJi plan are present, and 
operate ; only American statesmen and students afieet not to notice 
them, while they operate with the maximum of waste and the minimum 
of benefit, and sheer national obduracy prompts the continued dam- 
nation of the Cabinet system. But of this — later. 

The Fathers were compelled to secure election of the President by 
the people, though they began by voting strongly against it. 
But there was substantial agreement that election must not be direct. 
The people were liable to deceptions ; the people in large areas were 
too ignorant of the characters of men ^ ; elective monarchies were 
t iii'bulent and unhappy ^ ; people would vote for their state candidates ® ; 
a majority' of the people would not concur on any one candidate * ; 
the people would be led by a few active and designing men (and will 


‘ Farrand, I, 80. 


» Ibid., I, 72. 


“ Ibid., II, 29. 


* Ibid. 
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not be better able to judge than the legislature) ' ; ‘ it were as unnatural 
to refer the choice of a proper character for chief magistrate to the 
people, as it would be to refer a trial of colours to a blind man ’ . ^ It was 
finally agreed that the people should choose the Executive through 
the medium of ('.specially elected electors. The scheme almost shat- 
tered on the ajjportionment of electors among the states. Difficult 
enough it was to find a nualc of representation in the Senate satis- 
factory at once to largo .and small States. Here was <a similar trial. 
All hung upon the number of electors allowed to each State. The 
■small states went b.ack to election of the B.xecutive by the Legislature 
as tactics to force a larger representiition in the electoral college if 
election by the people wen' to be adoph'd. The (juest.ion was post- 
poiK'd until the last monu'nt, and then the fltatcs were satisfied by the 
resolution from the Committee on Unfinished Business, “ that (;ach 
State shall ajipoint a number ot electons equal to the numbers of its 
Senators .and members of tbe House of R(>presentatives. These 
form the State (<lectoral college. 

In the ease of a tie the Senate wa.s to chr>o,s(' one of them for Presi- 
dent., and if none had a m.ajority the Senate was to choose from the 
first five on the list. The powc'r of the Sf'nate was a gift to tlu' small 
States, who were tlicre represented out of proportion to their popula- 
tion. The Vice-Presideney, creat('d at tlic saiiK' time, was made 
appointahle simuitaiieou.sly by the .same me.atis .'»s tlie Prosidont i 
‘ in every case, aft('r the choice of the President, the pc'rson having the 
greatest nuniher of votes of the electors sliall he the Vioe-Ptesident. 
etc., ote.'. The {irovisions of the Gonstitution (Art. V, Sect. I, para. 3) 
were amended in 1301 by the 12th Amendment. The Aineiiclment was 
made in order to avoid wliat had resulted from the operation of the 
original provisions : a Vice-President could bi' eh'cted without receiving 
a majority of votes (.lohn Adams ui 1796) and President .and Viee- 
I’resideni might be of different partie,s (Jeffciwn and Burr in 1800). 
Upon the A mem line lit of 1804 the method of appointment became : 

(1) Each State chooses, in such manner as its legislatures direct, the 
pre.sideutial ('lectors. The number is the same as the number of 
KcpreseTitative.s and Senators in Gongress to which the State i.s entitled. 

(2) The Electors rilei't in their respective States and ballot for President 

and Viei'-President, c«c7( I'oteil for ncpamli'h/, and li.sts being drawn up 
of the nunibens of votes obtained by the various nominees. (3) The 
lists are sent to the President of the Senate (actually the .sitting Vice- 
IVsident of the U.S.A.). (4) If no person lia.s an absolute majority, 

the House of b’e])r('sentativcs may clioo.se by liallot the President from 
the three top candidates ; the voting is by States, each State having 
one vote only. (.6) Tlie Viee-Prc'sidi'nt is the candidate with an 


1 Fai(aiid. II, .an. 


= Ibid., n, 31. 


Ibid., II, 4i)7. 
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absolute majority, or if there is no such majority, the Senate chooses 
by ballot from the two highest members of the list. 

What, then, had the Fathers of the constitution established ? A 
Single Magistrate, .alone responsible for the exercise of certain powers, 
without a formally constituted advisory council, with a large sphtire of 
specifically granted executive powers, with some dubiety about the 
extent of executive leadership, and an indefinite participation in 
legislative activity. This Magistrate was to be elected by electors, 
who soon came to b(' chosen at large by the people. 

Every one of these elements of the Presidency has changed his 
powers, his status, his responsibility, his appointment. We pro- 
ceed to inquire what the Fresidenev is now, and why it has taken on its 
present character. 


n 

ElJOCTfON AND E.KKf'DTIVE (.EADERSHIP 

The Presidency ha.s evolved under pressure of three gre.at forces : 
tlu! actual clcetoral process by which the President has come to be 
chosen, the need for co-ordination and leadership in government, even 
if the object is to do nothing, and the personality of the Presidents. 
It- is an invidious task to begin with either of these throe, for it is clear 
that they have interacted upon e.ach otlun. 

Let us begin with election. A plebiscitary Pre.sidcncy has issued 
from the involved indirect jiroeedure of the constitution. In the first 
ts\o elections matters seemed to augur well for the system, for Wash- 
ington was on both occasions elected uiiaiiimou.sly. In 179G, however, 
ill the contest between .John Adams and Thomas .Toficrson, under- 
standings were reached before the college, s met, that the contest was 
between these two only. The next .step was inevitable, when we 
reflect th.at in government men prefer controlled certainties to hazard 
ami chance. In order not to scatter and w.aste votes upon a number 
of candidates, but to arrange that all should be cast in the same 
dirc'ctioii for the most pleasing men, two partie.s were organized ; 
each put forward a candidab*, the electors being chosen on the under- 
.st.inding tliat they would east their ballots for the men named by the 
party wliich .secured their election. From this conte.st onwards the 
electors have been nothing but the rubber stamps of tlie politic.al 
parties, wliicb secure their election and dictate the choice of President.^ 
Theiuadorvrard the Presidency beeaine plebiscitary, and the agents 
of the plebiscite are the I’olitieal Parties. 

It is clear that in a country so vast as the LT.S.A., gigantic pre- 
parations must precede the election of the President, for in tlie end 

^ Of. fitanw'ood, HisUn-y oj the Presidency, 1788-1897, Chap. IV', and Ostrogorski, 
Democracy and the OrganirnttoH of Political Parlies, Vol. H, Pt. IV. 
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it is necessary that the whole Union shall be i^uenoed to return a 
majority of electors, absolute or relative, for a pair of candidates 
(President and Vice-President). The stages of the process are now 
well-established : (1 ) to find candidates, (2) to make the public and 
the politician familiar with their characters and careers, (3) to obtain 
their nomination at the National Party Conventions, (4) to elect the 
presidential electors,* (5) to vote by presidential electors for President 
and Vice-President. The last two steps were originally the all- 
important parts of the procedure, they arc now purely formal and 
are least important. The sources of the President’s weakness and 
strength are secreted in the first three stages. (1) and (2) It is the 
custom to prepare the public mind, without letting that mind know 
that it is being prepared, months in advance of the iSlational Con- 
ventions, for the acceptance of a certain name as a good candidate 
for the Presidency. What the few managers want is, first, the man 
who is likely to win, and next, the man who is likely to be pliable in 
the matter of policy and appointments, and thirdly, a person efticient 
in government. He must be able to engender popular enthusiasm 
and attract gifts of money and electoral service from the powerful 
and rich. If he himself has money so much the bettor. Tho.se who 
have already attracted some attention as Governors of a State, or as 
Senator, or as a general in the U.S. Army have a certain advantage. 
The ultimate nature of the bargain made between such friends of thfi 
candidate -great party managers, often in tlio Senate, or control- 
ling some party organization in an important state —is rarely divulged ; 
and the choice is clearly determined by the relationship between his 
own jiersonality and ideals and those of his friends. Once a bargain 
has been struck, or intimated, or inferred, and the mauagors are 
satisfied, an insidious instillation of the candidate’s personality into the 
mind of the electorate begins, by specially engaged professional 
pubhoity-experts.^ Further, the word is ' passed down ’ to the party 
managers of the most powerful of State political machines ; for this 
enables the managers, if they are complaisant, to see that the State 
and local party organizations are ready for the Presidential primary 
elections. Again, hostages must be given, usually in terms of future 
appointments. All this from between twelve to eighteen months 
before the National Convention. 

(3) The party conventions meet in June, some five months before 
the election of the presidential, electors. Their purpose is to 
choose party candidates for Presidency and Vice-Presidency. Each 
State elects a delegation for the purpose, the number for each State 

^ By Federal Statute : U.S. Revised Statutes, Sect. 131, and Act of 3rd Feb. 
1887, Cb. 90, Sect. 1 : (1) Election of electors on the Tuesday next after the first 
Monday in November every fourth year ; (2) second Monday m January following. 

* Kent, The Great Game of PolUicef p, 264 £E. 
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being determined by the National Committee of the parties. i In 
fourteen of the forty-eight States the delegates are elected by the direct 
primaries. In other States they are chosen hy State conventions of 
the party. We have already explained why the primary system came 
into being — owing to inefiable corruption in the party conventions. 
The attempt was made, hy presidential primary laws,® to give the 
electors the direct choice of delegates to the National Convention (as 
in New York), or to allow the direct expression of the electors’ choice 
for president, or to combine these methods. The last-named system 
began in Oregon in 1910, and ha.s, broadly, been copied in nine other 
States.® But the system is not widespread enough to overcome the 
machinations of the delegates and ‘ bosses ’ at the Convention ; and 
further weaknesses are inherent in the particular systems in vogue, 
for some exact no pledge of the delegate, and it is never certain 
whether the presidential candidate named at the primaries is really 
aspirant for the office or not. Criticism is also levelled against the 
cost in money, energy and intra-party friction caused by the primaries. 

One can he quite sure that a good deal of manipulation which 
would not bear the fight of day in a moderately honest world has 
returned some three-quarters of the delegates to the Eepublican and 
Democratic party conventions. 

The Conventions. Not the best, but the very worst, qualities 
of democracy are exhibited at the Conventions. A howling, screaming, 
demented mob of partially or wholly intoxicated men and women, 
numbering over 2,000 (as many alternates as delegates), meet to listen 
to speeches, to yeU whenever their ‘ favourite son ’ or his gang of 
friends are mentioned, to bellow defiance when an opponent is praised. 
One of the candidates must obtain a majority of the votes of the 
various State delegations. Normally the State delegations, either hy 

^ The Democratic Party allow* to each State twice as many delegates as it has 
senators and representatives in Congress. (In 1924 the numl^r was nearly 1,100.) 
'The Kepubhean Party (since 1923) allows each State one delegate per congressional 
district ; and every State which cast its elect-oral vote for the Kepublican presidential 
candidate tiiree additional delegates at large ; four delegates at large for each State ; 
and an additional delegate if it cast at least 10,CK)0 Kopubhean votes at the last elec- 
tion {cf. Sait, op. cit., p. 433 ff.). 

This ‘ fancy franchise ’ is the result of the fact that the Republican Party finds 
practically no support in the States of the solid South. Party organization there 
IB without hope or principle, and lives only for Federal patronage. But this hel{» 
those who have the appointments to use Southern delegates as they will in the Repub- 
lican Convention, for the * boss ’ delivers the kind of delegates desired, (Roosevelt, 
Taft and Coolidge took advantage of this for themselves or their successors.) Cf. 
Stanwood, op. cit. (1897-1916), p. 169, on the nomination of Taft in 1908 ; nearly all 
the contested (i.e. disputed) seats were in the Southern States. This situation has 
resulted in repeated demands for the exclusion or diminution of Southern Represen- 
tation : to base it on voting strength, which is very small. This was done in 1921 ; 
but it was revised to the advantage of the South m 1923, it is said at Coolidge's 
request, to win him the nomination. 

* Cf. Overacker, The Presidential Primary (1920). 

® For details, cf. Sait, op. cit., p. 444, and Overacker, op. cit., Chap. II. 
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party rules or practice, vote as units. In the Republican convention 
a bare but absolute majority is required to obtain nomination ; the 
Democratic Party requires a two- thirds majority. The balloting is 
oral — very. The speeches in favour of candidates plumb the depths 
of inebriate pathos. God, Providence, the Stormy Sea, and the Ship 
of State, Lincoln, the Fathers of the Constitution, and Patriotism, 
garnish these examples of rhetoric before which Aristotle would 
silently have wept — but they are mentioned only to lead up to the 
really important thing, to show what the country may expect of the 
Nominee. The moment the name is mentioned, the delegation from 
the nominee's native State entirely take leave of their senses, followed 
in this by supporting delegations. They usually remain utterly mad 
for about three-quarters of an hour, and they will prolong this time 
if the elements trying to restore them cannot prevail. An American 
friend urges that here I am not quite up to date : seventy-one minutes 
was the homage paid to A1 Smith in 1928. They chant, sway, toss 
banners, march round the hall, punch off other men’s straw hats and 
trample upon their own, thrust pictures of their favourite into the 
faces of rival dehigates, while the crowds in the galleries re-echo their 
frenzied cries. Nor is this enough. Men may grow hoarse, or weak 
at the knees, before the fit pa8.ses off. Hence electric sirens are now 
introduced into the Convention, and inanimate things are treated to 
the luxury of an entirely human madness. More, a fire-hose, suitably 
manned, is in readiness as the Chairman’s ultimate restorative. Ballot 
after ballot is taken until some candidate ‘ breaks away ’ and gets the 
necessary majority. ^ 

But the issue is not settled by the lunatic delegates. They ulti- 
mately gesticulate and croak to the terms of the bargains made by 
the old, wise and powerful men of the party in their hotels, who trade 
policies, ambassadorships, Cabinet posts and State appointments, for 
votes. “ And it may happen that an entirely ' dark horse ’ is the only 
one who can ‘ pull ' all the necessary votes. ^ So much the better for 
the managers. 

The nominations made, attention is concentrated on the campaign, 

^ Cf. Ostrogorski, op. cit., II, 267 ff. ; Sait, op. cit., p. 466 £E. ; and the Accounts 
of the Democratic Convention, 1924, in New York TimeSj reprinted in Literary Digest^ 
12 July 1924. 

* Cf. Munro, op. cit., p. 122 ; ‘James A. Garfield, in 1880, was nominated on 
the thirty-sixth ballot. Woodrow Wilson, at the Baltimore Convention of 1912, 
was not chosen until forty-six ballots bad been taken. And, hnally, at the Demo- 
cratic National Convention of 1924 it required one hundred and three ballots to reach 
a nomination.’ Yet, in 1928, Hoover and Smith were nominated on the first ballot 
in the Republican and Democratic Conventions, respectively. 

* Cf. Kent, op. cit., p, 247 ; Tumulty, Woodrow Wtlsori as I Jevow him (1925); 
Johnson. Life of George Harvey (1929) ; Lodge, Corres'pondervee ; Stephenson, Aldrich. 

^ Cf. Holcombe, op. cit., who pomts out that in view of the state of tension which 
exists between sections, any candidate representing any section too conspicuously 
must necessarily be voted down and the least obnoxious, instead of the most appro- 
priate, man be chosen. 
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which lasts from July to November. In. those months the National 
Committee of the party must accumulate its funds, decide on its 
slogans, distribute its ‘ platform ’, ‘ sell ’ its candidate to the people 
at large, in order to reap a majority of presidential electors in November. 
Of course, the omens are scrutinized, and where a State is doubtful, 
but possible, a special dose of speakers, literature and expenditure is 
administered. The most deplorable and degrading tactics and oratory 
are used. All the organizations, business men’s clubs, women’s groups, 
are manipulated. It is the privilege of the candidate to designate the 
‘ campaign manager ’, and to give the lead in matters of policy — 
governmental and tactical. The manager, on the other hand, uses the 
President as he thinks beat — he is sent out on a tour of the country and 
speaks from the end of a train like Roosevelt and Harding ; or sits at 
home on the porch ready to greet neighbours, who, queerly enough, 
contrive to get their interviews accepted by newspapers with a wide 
circulation ; or he broadcasts by wireless, as in the case of Hoover, 
if he is better at that than at addressing meetings. ‘ Campaign bio- 
graphies ’ of the candidates are prepared with a flattering photograph, 
a more flattering narrative of the rise from obscurity and poverty to 
celebrity and ‘ service ’, and most flattering prophecies of future 
(iminonce and usefulness. Extraordinary things begin to happen to 
candidates : the crowing of a cock saves one from death in a railway 
accident, another is discovered pitching hay with the dexterity of an 
experienced farm hand. Startling ‘ exposures ’, ‘ forecasts ’ are made. 
And the issue is, little by little, settled. 

There is a fly in the ointment, however. If there is one thing 
upon which Americans insist, it is numerical justice. Now it does 
not always liappen that the number of electoral votes is proportional 
to the number of original votes cast for candidates. There is usually 
election at large in the States for the electors, and this means that the 
successful party sweeps all the representation, the unsuccessful party 
none. When the winning candidate then wins the States with a large 
number of electors, the popular vote may be unproportional to his 
votes, and even a minority. For example, in 1876 Hayes polled only 
48 per cent, of the popular vote but just over 50 per cent, of the electoral 
vote ; Tilden, the defeated candidate, 49-8 per cent, and 51 per cent, 
respectively ; and in 1880, Harrison polled 68 per cent, of the electoral 
votes but only 48 per cent, of the popular vote, while Cleveland, 
defeated, polled 42 per cent, and 47 per cent, respectively. Moreover, 
where there are more than two candidates one may become President 
with a minority of both electoral and original votes, and this has 
happened twelve times out of thirty-one in the history of the Republic. 
But it is perhaps more important that reforming vigour should be 
spent upon the stops leading up to the nomination of candidates than 
upon the counting of the votes. 
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The Programme, the President and Leadership. From the 
moment the candidate is nominated he is the formal leader of the 
party. Before that moment, unless he is a President being re- 
nominated, he was not a 'national leader; after his term, should he 
become President, he drops out of national leadership. But in what 
sense is he leader ? He has no such continuous part in the formu- 
lation of a programme as the Prime Minister of England’s. Fre- 
quently, the most important issues are decided by the Prime Minister 
and his immediate colleagues years before they ever come to office. 
They are the subject of careful and searching thought : the memoirs 
of Peel, Disraeli, Gladstone and Harcourt are more than ample testi- 
mony to this. We can properly say that the Prime Minister and his 
colleagues are the programme : for it is not a thing external to them 
to be donned and dofied for elections. The pledge of a British Cabinet 
is one which is often made before it becomes the Cabinet ; fulfilment 
is expected while it is in office ; and the Cabinet recognizes a loyalty 
to a pledge after it has left office, if not to maintain it intact, then to 
alter it as the situation demands, .and to answer for that alteration. 
The responsibiUty of a British Cabinet begins the moment political 
events mark out its members for future leadership : it hardly ever 
ceases for the rest of their Parliamentary life, and that ends usually 
only when they die. 

Not so in the U.S.A. The President is the leader ad hoc and pro 
tempore. He proceeds from obscurity, and passes to obscurity, by 
way of four or eight years of formal primacy. I say formal primacy ; 
for he is not consulted early enough on the party programme to 
influence it, though Bryan, as a candidate, and Roosevelt, Tuft and 
Wilson were, in part, exceptions to this ; the programme is voted by 
the convention before the balloting for President begins ; the pro- 
gramme is made for electoral purposes and not for Presidential guid- 
ance, and no one expects the President to insist that it bo reaUzed, nor 
could it be, since it is full of contradictious ; and the candidate’s 
speech of acceptance is often too vague to mean anything in terms 
of actual government, and when it is not, as with Taft in 1908, or 
Wilson in 1912, it may, with entire impunity, contradict the platform 
on the most important particulars, or dismiss it with a remark like 
that of Wilson’s : ‘ the platform is not a programme ’. 

The truth is there is no continuous organic connexion between 
the candidates and their party, or between the candidates and the 
hundreds of members of the same party who are already Congressmen 
or now standing for it. The reason why there is no such connexion 
is that there is no national party system in the U.S.A. There are 
State party systems in which regular organization, and activity, and 
personal relationships are continuou.sly' maintained. But they are 
occupied with State, not national, affairs. The national party is simply 



cH.xxin] THE AMERICAN PRESIDENCY 101:7 

a loose and temporary federation of State party managers and their 
lieutenants with the addition of certain outstanding national person* 
alities * ; it comes into being every four years, works intensely for six 
months or thereabouts, through the National Committees and by the 
guidance of its Chairman, and then fades out of effective existence. 
Thus the President is ‘ sold ’ to the people on terms he does not invent 
or dictate, he is ‘ put over ’ on terms different from those offered by 
his party colleagues in Congress, and no responsible party organization 
remains in being to which he can turn for advice, or which may insist 
on the keeping of pledges. 

What is the result ? The President has been ‘ sold ’ to the people 
as the greatest man in the world. He speaks for four years with the 
authority derived from an extraordinary state of popular belief in 
him. The e 3 'es and expectations of the whole people have been 
focussed upon him as a saviour.® He has come to be looked upon as 
a leader, but as a leader without pledges. What he docs now depends 
upon his own character, and the e.xtent to which he can induce Congress- 
men to accept his sugge.stions. He is a plebiscitary executive, with 
limited powers, but large potentialities. What are the conditions 
which now determine the effectiveness of his leadership ? Let us 
consider his instrumentalities first and his character afterwards. 

THE PRESIDENT’S POWERS 

1. He has certain executive duties. These are (a) the leadership 
of administration, substantially and financially ; (i>) commandership- 
in-chief of the Federal forces, the treaty-making power, and the conduct 
of international relations ; (c) war-powers ; (d) the pardoning-power. 
These have, by the natural increase of governmental business at home, 
and the development of international connexions, caused the office 
of President to grow in the exh'nt of its power and the amount of its 
discretion. 

Administration, (a) The United States, in spite of its adherence 
to the policy of governmental laissn-faire, has not been able to avoid 
a vast addition to the laws prescribing Executive interference with the 
behaviour and pursuits of individuals and industrial and social groups. 
As everywhere else, so in America, large discretion in the creation and 

^ Like Mark Hanna (cf. Croly’e Life) and Will Hays of the Republican Party, 
at one time Postmaster-General. 

“ Cf. Taft, Our Chief Magistrate and his Powers (1916), p. 62 ; ‘ The President 
so fully represents his party, which secures political power by its promises to the 
people, and the whole government is so identified in the minds of the people with 
Ms personality that they are inclined to make him responsible for all the sins of omis- 
sion and of commission of society at largo. This would be ludicrous if it did not 
sometimes have serious results. The President cannot make clouds to rain and 
cannot make the corn to grow, he cannot make business good ; although when these 
things occur, pohtical parties do claim some credit for the good things that have 
happened m this way.’ 
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application of rules has had to be given to executive officers or com- 
missions, like the Interstate Commerce Commission, the Federal Trade 
Commission, the Federal Reserve Board, the Tariff Commission and 
the Shipping Board. Now, it is true that Congress establishes the 
offices, and lays down the outer limits of their discretion, but it does 
not of itself appoint the officers, it cannot remove them (while the 
President can), and the supervision over the whole, the determination 
whether the execution shall be active or passive, lies with the President 
and his Cabinet. Conspicuous examples occur in the administration 
of the Anti-Trust Laws, Prohibition, the Post Office, the Civil Service. 
Jackson even had the Government deposits removed from the U.S.A. 
Bank to State banks in defiance of the very deliberate, expressed will 
of Congress. Especially through the Attorney- General who institutes 
proceedings against those violating Federal Law is the President's 
power enormous. A large ordinance-making power has been 
developed : in the matter of tariff arrangements, of public lands, and 
other matters, the discretion of the President and his executive offieers 
has been the subject of great extension. All this cannot but draw the 
attention of the public to the President, and give him great w^eight 
with individual Congressmen. The whole tendonry of government 
is, in short, to focus attention upon the President, and encourage the 
expectation that he, in default of any other appropriate agency, will 
secure the proper and co-ordinated march of administration. 

This tendency is partly exemplified and promoted by the position 
given the President by the Budget and Accounting Act of 1921. Of 
its meaning m terms of legislation and Congress we have already 
spoken ; for the Presidency it has a special significance. For it has 
been admitted that a centre, not only of executive control, but of 
financial, which means legislative control, i.s essential : and it has 
been further admitted that that centre is properly the President. 
Not that he, personally, was required to receive, compare and 
harmonize departmental estimates, or to compose a financial plan of 
ways and means. It was, of course, understood that a Bureau was 
required, with an energetic, chief officer. But it is the agency of the 
President, it works in his name, he submifa the Budget to the Congress : 
more, when the Director of the Budget is in personal difficulties with 
refractory Departments, he has the moral authority, sometimes the 
personal intervention, of the President to settle them. Moreover, 
the President has been given a personal position as head of the 
‘ Business Organization of the United States the officers in which 
association he annually addre.sses. An extra, and an important piece, 
has been added to the personal authority of the President by this 
reform — for the removml power of the President is the sanction of any 

^ Fourth Annual Meeting of the Bustnesa Organizatwii of Government, Jan., 1923, 
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personal intervention which the Director of the Budget may have 
to demand of him.^ The President has very strictly forbidden execu- 
tive officers from appearing before Congressional Committees to obtain 
increases of the appropriations as endorsed by the Bureau of the 
Budget. It is most interesting to remember that in the France of 
the ancien regime the ComptroUer-General of Finance was the centre 
of administrative power. 

Nor is that all, for (6) the Presidency has on several occasions, at 
the inception of the Republic, during the Civil War, during industrial 
.strife, and in the World War, suddenly assumed powers of tremendous 
effect upon the lives of citizens, under his power as Commander-in- 
Chief. It is agreed that as Commander-in-Chief he may do anything 
to overcome the enemy. This power was used by Lincoln to suspend 
Habeas Corpus in States outside the scene of hostilities, to emancipate 
slaves in the slave States ; in the World War President Wilson obtained 
and used powers commensurate with almost every particle of the 
national life.^ It is not that a sweeping discretion is vested in him — 
it is that the prestige of the office cannot but grow to gigantic pro- 
portions. Nor has the discretion of the President been limited to 
commandment within America ; Russia has beim invaded (1918), 
Mexico often invaded, Peking defended (1900), and numerous opera- 
tions on foreign territory carried out. Further, of recent years civil 
disturbances, due to the chronic dissensus between capital and labour, 
have called forth the use of Federal forces — under the Presidential 
right to use the militia or the army or the navy whenever by reason 
of obstructions, assemblages, or selection Federal laws cannot be 
enforced by the usual means. Thus in 1894 President Cleveland 
intervened, even against the State Governor’s protest, to safeguard 
the mails during the Chicago .strike. Since that time, no use, has been 
made of the power, but it has often been invoked, and the invocation 
IS addressed to the President. 

^ Of. General Dawes, Director of the Bureau of the Budget o/ the preai- 

(hfit . . . and the report of the bureau of Ike budijeU 1921, p. 30) ; ‘It cannot bo too 
often reiterated that this moat important reformation in the governmental business 
system IS dependent upon the President of the United Slates himself, and upon his 
continued assumption of hi.s responsibility as its business head. The minute ho 
relaxes his attitude or his attention to this duty there will lie felt the natural pull 
of tho departments and establishments toward the old system of complete inde- 
pendence and decentralization. This is because of laws firmly embedded in human 
nature which have existed since man began. Budget laws or other legislative enact- 
ments cannot change human nature, and, while compelling the letter of co-operation, 
I'annot compel its spirit, which is, above all things, essential in business organization. 
The President, and the President alone, can d<i this, for his attitude toward the heads 
of the departments and the independent establishments is a matter constantly in 
their minds. What he desires it becomes their interest as well as their duly to do, 
where consistent with right principles and m accordance with law. In the absence 
of his expressed desire what Ijecomes their selfish interest in action is inevitably 
along the lines of decentralization and the re-establishment of the old condition of 
things, with everything running haphazard.’ 

* Cf. Bordahl, War Powers of the Executive in the United States (1921), passim. 
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Foreign Affairs. Both, power and presti^ have fallen to the 
President in a large and increasing measure by virtue of the power to 
make treaties and conduct international relations. The former power 
is expressly conferred upon the President (with the consent of the 
Senate) ; the latter is not expressly conferred, but is inferred from his 
express constitutional power to nominate and receive diplomatic 
representatives, the treaty-making power, and the power to give 
Congress information on the state of the Union. The President cannot 
declare war ; that is the right of Congress ; and he must remember 
that though he has the initiative in foreign negotiations, if their 
purpose or possible outcome is a treaty the Senate had better be 
approached before commitments go too far. How far the President 
is so bound we have already discussed in the section upon the Senate, 
and we need not traverse the ground again. Let us point only to 
the defeat of President Wilson’s VersaiUes policy in 1919 as a sign 
of Senatorial power. That instance shows that in the case of a majot 
and exceedingly grave national engagement the President’s policy, 
if it is to be valid, cannot be his alone, but must satisfy the Senate. 
It also reveals other things : a President whose party does not control 
at least the Senate is apt to be a weak and frustrated President, in 
this, as in domestic affairs. It shows, too, how anxiety for the result 
compels the President to seek preliminary accord with Senators,^ 
But, further, it makes clear that the President may appeal from the 
Senate to the people, in the hope that Senators will be influenced by 
the constituencies and the various policy-groups, in the hope, even, 
that at approaching renewals of the Senate his policy may cause the 
defeat of his opponents and the election of his supporters. But the 
conditions of success are hard : the policy must be sensationally vindic- 
able, the President must be personally popular, and he must split the 
‘ bosses ’, so that the machine does not work entirely against him. In 
Wilson’s ease the conditions were not fulfilled ; in Hoover’s success was 
just attained.® 

The President does, however, speak to his own nation, and to other 
nations, through his measagos to Congress, and on other casual occasions, 
and he may secure Congressional support in this way : both Roosevelt 
and Wilson were often successful in this. Short of ultimate stultifi- 
cation through the Senate’s power over treaties, the President has a 
vast fiehl of individual power. He is the sole recognized organ of 
communication with foreign governments ; all the great constitu- 
tional jurists and the precedents have denied the power to any other 

* Cf. Fleming, The Treaty Veto of the American Senate (1930), Chap. VII. Presi- 
dent Wilson’s request that he might appear before the Foreign Relations Committee 
of Congress in Feb., 1919 (to report on the Covenant of the League of Nations), was 
refused. Cf. also Johnson, op. cit. 

* Cf. The New Republic, 21 May 1930, Billion Dollar Parity ; 23 July 1930, Norris 
saves the President ; 30 July 1930, editorial, p. 299. 
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body in the American systemA The President acts through, and 
alongside, the Secretary of State, who occupies a position of primacy 
in the American Cabinet after the President, and, in fact, forms with 
the President a kind of ‘ inner Cabinet The use of their power by 
Hoover and Stimson in 1931 to obtain a moratorium for German 
Reparations Payments is a signal illustration of its scope. The Presi- 
dent has the appointment of Ambassadors, Ministers and Consuls ; 
here the Senators’ confirmation is required, and this means that 
party arrangements and pledges must be kept. The plums, like the 
Ambassadorship to Great Britain, are usually awarded to the man 
to whom the President is much obliged for his nomination and 
election — for example. President Harding and Ambassador Harvey.* 
There have been long and laborious disputes whether Congress may 
lay down binding qualifications for diplomatic and consular offices, 
but the better view, indeed the prevailing view, has been and is 
that these are only recommendatory. The President may bind 
himself to appoint only those who shall have passed certain tests, 
but no one else can bind him.* But practice has resulted in 
certain important Presidential appointments without Senatorial 
confirmation ; ‘ special agents ’, to help the President by negotiating 
a specific treaty, or to make investigations. Between 1789-1888, 473 
])ersons had been so appointed to conduct negotiations ; and of these 
all but thirty-two were appointed without Senatorial confirmation.* 
Of recent years the most conspicuous examples of such appointments 
have been President Wilson’s, during the Peace Negotiations of 1919. 
This caused such a reaction that the Senate in discussing the Treaty 
of Versailles proposed among other reservations, to stop such appoint- 
ments to the Assembly or the Council of the League of Nations, or the 
commissions or other bodies under the Treaty.* There is no doubt that 
the President is able, by the appointment of special agents, to escape 
the trammels of the constitution in the matter of diplomatic appoint- 
ments. It is clear, however, that where sfies are necessary such a 
method is essential. The main lines of the policy are laid down by 
the President (of course, in co-operation with his Secretary of State) 
and his agents, whether Ambassadors, Secretary of State, or special, 
receive instructions from him, report to him, and are relieved by him. 

‘ Cf. Mathews. American Foreign Relations (1928), pp. 235-40. 

* Haryey says that of eighteen editors of the North American Review^ one became 
►Secretary of State ; two ambassadors to Britain ; two to Spain ; one to Russia ; 
one Minister to the Netherlands ; one to Brazil (of. Johnson, Life of Oeorge Harvey). 
The Embassy to France was offered to Harrey (who refused). 

“ As. for example, by the Executive Orders of 27 June 1906 and 26 Nov. 1909 
(see Civil Service Reports). 

* Senate Doc. 231, 66th Cong., 2nd Sees., part 8, pp. 337-62. Cf. Wriston, Execu. 
live Agents in American Foreign Relations (1929). 

* Cf. Wright, Columbia Law Review, 138, Eeb, 1920, and Cong. Rec., 16 Nov, 
1919, p. 9053 ; 19 March 1920, p. 4899. 
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The energetic stand taken by Wilson against' Lansing over the 
Treaty of Versailles, and the recent examples of Presidential initiative 
and mode of operation in the London Naval Conference illustrate very 
well the power possessed by the President. 

Now, what has been so far said amounts to this : that the President 
has the initiative in foreign relations, that he has a large power in the 
choice of his agents, and that through them he maintains the rightful 
claims of American citizens at home and abroad. We have also seen 
that where those claims are to be affected or amended by treaty his 
power is subject to certain limits. Can he therefore do nothing 
decisive without Senatorial .support ? In fact, he has a very large 
field of decisive discretion where it is good for him to have Congres- 
sional support, but it is not essential for him to seek it, for neither law, 
which always embarrasses the conscience, nor the political balance of 
forces, requires it. Presidents have entered upon the acquisition of 
territory by such adroit methods as to succeed without a treaty — 
Texas was thus annexed, so also the Hawaiian Islands, Santo Domingo 
and Haiti. Presidents have assumed the power of recognition — which 
is the rightful authority, and which the rebellious ? — when countries 
are in a state of revolution. This power has been of enormous signifi- 
cance in the history of diplomatic relations with the South American 
Republics, and m their domestic destiny, and it played a considerable 
part in the early years of the Russian Soviet Republic.^ 

The President also has a power of a treaty nature : that is, the 
power to make agreements on his own authority, called Executive 
Agreements ; and these may be treaties of minor importance. The 
power is inferred from the distinction made in the Constitution 
between treaties and ' agreements ’ or * compacts ’ ^ ; and the consti- 
tution does not say that Congressional assent is needed for the latter. 
The.se agreements may be incidental to the President’s general diplo- 
matic power and commandership of the armed forces, or he may receive 
the grant of power from Congre.ss as an incident of its power regarding 
foreign commerce, copyright, and postal affairs. All in all, these Execu- 
tive .Agreements constitute an important sphere of executive discretion, 
and the power has been used with great effect, for example, North 
American fishing rights were regulated in 1888 between the U.S. A. and 

* Cf. Howland. Survey of American Foreign Relational 1928 (pub. for Council on 
Foreign Relations), p. 102 ; * The President has maintained his prerogative in the 
matter of recognition and the use of forces abroad for defensive purposes in the face 
of continued efforts at congressional interference expressed in congressional resolu- 
tions, hearings and calls for documents on such subjects as Mexico, Haiti, Santo 
Domingo, Nicaragua, Ireland, Russia, China, and oil.' 

Buell, International Relations (2nd ed., 1929), p. 414. The United States refuses 
to recognize the Soviet Government until it admits its liability for the Kerensky 
loan (of 1917). 

* Cf. Art. I, Sect. 10, 1 and 3, and Willoughby, The Conatiiuiional Law of the 
United Stales, Vol. I, Sect. 294. 
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Great Britain, the international settlement of the Boxer Rebellion was 
thus established, many Postal Conventions have been made, Tariff 
arrangements settled, and the ‘ open door ’ policy in China established 
in 1899 and 1900, and, since 1900, Far Eastern policy and a quota for 
Japanese immigration defined. It is clear that this is important power ; 
which, moreover, is exerciseable without that publicity which has 
come to be one of the most beneficial axioms of modern government. 

The Executive plays a large part, with the Courts and Congress, 
in the enforcement of treaties and agreements : it plays almost a sole 
part in their current interpretation. Although Congress has the 
power to declare war it ha.s never done so excepting upon the express 
or inferred suggestion of the President. Since he has the initiative, 
the most immediate relationship with foreign power, the earhest and 
the most detailed information, it is quite clear that his reaction and 
response must be of peculiar effect. In 1807 war might have been 
declared against England had not Jefferson avoided the calling of a 
special session just when people were most excited ; and during the 
American Civil War, during the Alabama excitement which followed, 
during the inflammation against Mexico in 1913 and subsequent years. 
Presidential action was able to steer away from the obvious readiness 
of Congress to act violently. Again, the policies of neutrality, armed 
intervention, and so on, as wc know so vividly from experience in the 
World War, are very much in the hands of the President, as to mode, 
time, tactics and the evocation of a national response. Further, the 
President is in a po.sition to threaten with war, and to take preliminary 
and preventive action, ^ and so to conduct negotiations that the hand 
of Congress is necessarily forced. Who, further, has the power to 
terminate war > The President alone has power to suspend hostilities 
— and this is done by protocol and proclamation. But a state of war 
has not thereby ended. ^ To a state of peace some further declaration 
is required ; and this happens normally by treaty (where Senatorial 
confirmation is neccssaiy)A Outside this there is considerable doubt 
as to procedure. Wilson vetoed the Congressional resolution of April, 
1920, declaring peace with Germany, but Harding in June, 1921, 
approved such a resolution. Wilson denied his own power to proclaim 
a state of peace.* In the Civil War the Supreme Court was satisfied 
with Presidential proclamation,^ in subsequent affairs it has seemed to 
rely upon Congressional action.® 

Thus, the President has exceedingly large powers in foreign policy — 
a field of discretion far wider than that exercised by the Executive 

^ As in the dispatch of the Maine to Havana harbour. Cf. Berdahl, op. cit., p. 91. 

® Cf. Moore, Digest of Internaiioiuil Law, Vol. VII, p. 153. 

® Thus, the Secretary of State’s judgement as between Spain and Peru, in 18G8, 
Ibid., p. 330. 

* Covg, Hec,, 22 Aug. 1919, pp. 4434, 4435. 

® The Protector^ 12 Wall., 700. ® U,S. v, Anderson, 9 Wall., 71. 
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in any other country which calls itself a democracy. Let ns rule out 
the Presidential powers of France and Germany, for they are formal 
by comparison with that of the American President : yet, even the 
Cabinets of Europe and Britain are subject to effective constitutional 
restraint. Not only must those of Europe be continuously watchful 
of the Foreign Affairs Committees of the parhamentary assembhes, 
and treaties be ratified by Parliament, but the party system acts as 
an incessant restraint upon, or goad to, the Cabinet. This is not cut 
off as the American President is from an organic connexion with the 
sources of opinion and desire. There is never a day when European 
Cabinets can act without regard to the attitude of a number of political 
leaders : these cannot be disregarded, and if they are immediately 
ignored they must presently be answered. But in the U.S.A., the 
President and his Cabinet are the last relics, upon an isolated summit, 
of a dispersed party. They sit upon the summit for four years without 
reasonable chance of overthrow. They may even withhold informa- 
tion from an anxious Congress, and scorn its recommendations with 
complete impunity. It is true that Congress may raise its voice in 
protest, true also that the President will seek to marcli witli his col- 
leagues in Congress rather than without them, and it is equally true 
that ho will have some regard for his party’s prospects at the next 
Congressional and Presidential elections. Yet the extent to which 
he surrenders to these forces, depends very largely upon himself, for 
Congress, and his friends, and his party have little with which to 
coerce or rejoice him. It seems to me that in this case the Fathers 
of the Constitution obtained what they wanted ; and the re.sult is not, 
I think, good either for the U.S.A. or the world. It was precisely in 
the war powers and in foreign pobey, that the Fathers desired a single, 
unchecked and vigorous executive : they have attained it, and even 
the power of party has been unable to overcome this dictatorship, 
which may be good or evil, according as the man is wise or foolish, 
but not a.s the citizen body, enlightened as well as parties may enlighten 
them, might desire.* 


^ J. B. Mathews, of the University of Illinois, has written one of the best books 
on this subject. Yet I cannot agree with his conclusion (Chap. XXX). He says 
that ‘ despite the theory of the constitution, as thus outlined, the President has in 
practice assumed a degree of power which is almost tantamount to a dictatorship 
in the conduct of foreign relations *. With that I agree. It is truer than ho sup- 
poses when we compare it with European democracies. But the theory of the Con- 
stitution, as he outlines it, is surely not warranted by anything we know of the work 
of the Fathers. This is what Mathews says (op. cit., p. 602) : ‘ In providing for 
the conduct of foreign relations the framers of our Constitution were guided by two 
main motives or attitudes : (1) high regard for the principle of separation of powers, 
and (2) jealousy of arbitrary executive power as exemplified in old-world institu- 
tions. Hamilton pointed out in the Fee^alist that the King of Great Britain was 
** the sole and absolute representative of the nation in all foreign transactions ”. 
The founders of our republic, however, had no intention to make the President a 
dictator in foreign relations. They were men of sufficient practical acquaintance 
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(2) We have seea, then, that the President has both power and 
prestige of a high order in executive matters. These are used to 
acquire legislative power, for who can resist an abeady powerful 
person, whose prestige, moreover, attracts popular interest and there- 
fore spells votes for or against Congressmen ? But the executive 
powers of the President serve also to make possible an effective inter- 
vention in the making of laws, and this comes of (i) the appointing 
power and (ii) the veto and the message power. These are closely- 
bound up with the party system. When we have described these, 
we shall be in a good position to assess the meaning of the President’s 
Cabinet ; and to understand the value of the Presidential Executive 
as a factor in modern government. 

(i) The appointing power: and the power of removal. 
These powers would be worth httle to the President if they were 
governed by the considerations and rules which operate in the Civil 
.Services of Europe, for these limit the discretion of the Minister save 
in the matter of the very highest and some extraordinary appointments. 
But in the United States it is only of recent years that party favouritism 
in appointments to and removals from office has been limited to any 
large extent, and even now, as we shall see in a moment, the patronage 
available for a President is enormous. Congress may by law vest 
the appointment of ‘ such inferior offices as they think proper ’ in the 
President alone, in the courts of law, or in the heads of departments. 
Tiie defim'tion of ‘ inferior ’ offices is not given in the constitution, but 
in practice the Congress has included none above the level of what 
we should in England call the ‘ executive grade ’ ; and of course, of 
the great bulk of officials falling beneath this margin, the appoint- 
ments of a large number bavc not been so vested tbat they come imder 
Civil Service rules. Other offices, above this margin, are appointable 
by the President with the advice and consent of the Senate. The 
question here is how many offices altogether are now the subject of 
patronage ? About 20,000, carrying a substantial salary.^ 

With public afifairs to know that the chief executive must be given a large measure 
of control in this field. None the less, they rigorously applied the principle of oheoks 
and balances by requiring the concurrence of the Senate both in treaty-making and in 
diplomatic appointments. Moreover, they deemed it wise that in the determination 
of peace or war the direct representatives of the people should have such a degree of 
control that no declaration of war could be issued without their consent. This was at 
the time a striking innovation, an arrangement paralleled nowhere in Europe, and it 
apparentlyrepreaentedtheestabliflhmenfcof a broadly democratic basis for that phase 
of our foreign relations which touches the interests of the whole people most closely.* 

I think he has left out of account the clearly expressed intention of several of 
the most influential members of the Convention, and, also, the contemporaiy feeling 
against the legislature. 

^ The following figures are given in the Civil Service Report ; 

30 June, 1927 

Employees in the entire Executive Civil Service . 659,138 

Positions subject to competitive examination . . 422,998 (76% approx.). 

Therefore 137,140 offices appear to be under the patronage system. Of this 
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How is this power used ? Two conditions govern it : the President 
cannot personally discriminate between the worthiness of the appli- 
cants, since he has not the time to make himself acquainted with the 
nature of the situation or the ability of the men ; and secondly, it is 
a power with which he can purchase the support of his colleagues in 
Congress, or at least buy out their opposition, and with which a 
stiffening of continuous loyalty, or, rather, servility, can be created 
and maintained in the State party organizations. We need not bother 
to support or explain the first condition ; it is clearly written in the 
nature of things. It is enough to say that Presidents are pestered out 
of their lives — actually — lor the first President Harrison died of 
overmuch solicitation ; the second Harrison wasted half his time in 
the first half of his Presidential term attending to patronage, while 
Garfield was assassinated by a disappointed office-seeker. But some 
of the negotiations for patronage are really comic. ^ Presidents have 
admitted that they are compelled to take the advice of the Senator 
and Representatives from the sheer number of applications and the 
technical impo.ssibility of knowing what decision to rnake.^ The 
President is compelled by law to consult the Senate. In most cases 
this has meant that the Senate itself, by its own domestic arrange- 
ments, contrives to nominate as well as to confirm. This practice, 
known as ‘ Senatorial courtesy hinges upon the convention, that the 
Senate will normally, regardless of qualifications, refuse to confirm 
nominations if the Senator or Senators from the State involved object 
to them. Of course, the Senators must he of the President's party, “ 

number about 16,700 are confirmed by the Senate ; the employees thus appointed 
are mostly field officers such as postmasters, collectors of customs and internal revenue, 
and marshals. To these must be added the consular and diplomatic officers. 

Ill 1889, according to Foulkcs {Fighting the tijioiUrnian, p. 58), the llepublican 
members of the House of Representatives had each about 250 appointments in his 
gift. 

^ Cf. Letter of President Harding (3 Sept. 1921) to Tboresen, iSurveyor-Geiieral 
of the Land Ofliee for the District of Utah (Mathews and Berdahl, Headings, p. 152) : 

‘ . I need not tell you of the current demand for the recognition of aspirants 
within our party for consideration in the matter of patronage. ... In all courtesy 
1 would infinitely prefer to have you recognize tJio eituatiori and make your resig- 
nation available. I am writing this letter in a kindly spirit to express a request 
that you recognize the situation and let me deal with the situation as you would pro- 
bably wish to do if our positions were reversed ’ (printed in JV. Y. Times, 23 Sept. 
1921), 

* Cf. Roosevelt, Presidential Addresses and Papers, ‘ The Presidency 1, 5 ; and 
Taft, Four Aspects of Civic Duty, p. 98. 

* Cf. discussion in the Senate on the nomination of Nat Goldstein to be Collector 
of Internal Revenue in Missouri {Cong. Kec., Vol. 62, pt. 7, pp. 6555-7, cited in Mathews 
and Berdahl, Headings, pp. 155, 156) (McCumlier) : * Let me state to the Senator 
what is the usual course in such matters. The moment any nomination is sent to 
the committee, the ohaimian hands that nomination to some Senator and asks him 
to consult with both the Senators from the State of the nominee to ascertain whether 
the nomination is satisfactory to them. 

‘ That 18 the first step to be taken» and it is the step which always has been taken, 
whether the Democratic Tarty or the Republican Party has been in control. If 
the nomination is satisfactory and if it is so reported to the committee, the com- 
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and where there ate no Representatives or Senators of the party then 
the local party leaders ate consulted. There are, of course, under- 
standings between the President and Senators ; in some cases the 
President is able, politically, to override the Senator concerned on the 
plea that the appointment is a ‘ personal ’ one upon which he has set 
his heart. This is especially possible in positions situated in Washing- 
ton and abroad, for then the strength of the equity of local residence 
does not count, and men like Roosevelt (he was himself Civil Service 
Commissioner under Harrison’s administration) have insisted upon 
personal choice for really responsible positions. Normally the power 
is used for the good of the party as a whole, and this means that 
the Senator, consulting often with the Representative from the dis- 
trict concerned, will have carte blanche to bolster up his following. 
Carte, blanche, is often the price paid by the President for his nomina- 
tion, and it has been promised in pre-convention or convention days.^ 
But it can be used, and it has been used effectively, to promote the 
foreign and domestic leadership of the President. Lincoln, for example, 
u.sed the power to get Nevada organized as a State, since he required 
to be sure of enough States to ratify the 1 3th Amendment abohshing 
slavery in the United States.® Under McKinley and his manager, 
Mark Hanna, the matter was brought to a fine art.® 

The President has an extra power which enables him in some 
cases to evade the Senate's confirming power ; he may fill temporarily 
any vacancy that may occur during a recess of the Senate. This 
should be submitted for confirmation at the next session, but not- 
withstanding any objection the appointment may hold good until the 
end of the session. Upon refusal to cpnfirm, the same person may be 
continued in office, and reappointed to the vacancy at the end of the 
se.ssion ; and so on. The most important instance of this kind was 
the scandal associated with the attempted appointment of Charles 
B. Warren as Attorney-General by President Coolidge, who wished to 
avoid a rebuff by the Senate. We return to this instance later. 

It is clear that the President’s executive power is importantly 
enhanced by his appointing power, and that his legislative power is 
similarly enhanced. But the power would lack weight were it not 
for that of Removal, for that is at once a sanction of administrative 
discipline, and a constant threat to the security of the Senators’ 
nominees. At any moment, by the use of the power, the President 
can threaten a Senator in a matter important, sometimes vital to his 

mittee act upon it. If, however, any extraneous matters have come to the attention 
of the committee to indicate that thei« will be opposition to the nomination, then, 
of course, the nomination is held in slieyaiice until such opposition may he heard.’ 

^ Cf. Gosiiell, Boas Plaits pasatm ; h’oulkee, op. cit., p. 49 ; Overacker, op. cit., 
p. 83. 

2 Cf. Dana, BecoUectiona of the Cnnl War, pp. 174-7. 

• Cf. Croly, op. cit., pp. 296-8. 
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own legislative career. Now the constitution says nothing about the 
power of removal. In regard to inferior ofidcers who are, by law, 
appointable by the heads of departments, the Courts have held that 
the power to remove is limitable by Congress.^ More doubts arose 
about the power in regard to officers appointed by the President alone, 
or with the Senators' concurrence. The First Congress held that the 
President had the sole right of removal (this was in the debate, already 
mentioned, in which the nature of the executive vesting clause was 
in issue). Between that time and 18C7 the President exercised im- 
limited power. But in 1867 the Tenure of Office Act was passed, as 
an incident of the contest between Congress and President Andrew 
Johnson, a Congress vindictive in the extremest degree against the 
Southern States, and a President who desired to proceed to a con- 
cihatory reconstruction of the South. Congress made the President 
guilty of a ‘ high misdemeanour ’ should he remove an office-holder 
without the consent of the Senate. The law was passed over his 
veto : and in fact it W'as invoked in his impeachment. In 1887 the 
law was repealed. Yet, though the President now suffered no legal 
limitation, and in practice acted as though there were no limiting 
authority, the implied hrnitation expressed by Hamilton in the Feder- 
alist, that ‘ the consent of the Senate would be necessary to displace 
as well as to appoint V lias been strongly upheld by some able com- 
mentators.’ 

The issue was not squarely faced until the case of Myers v. United 
Slates,* argued first in December, 1924, and decided in October in 
1926. In this case President Wilson had, in 1920, removed Myers, 
a postmaster in Oregon, Myers claimed four years’ salary on the 
ground that Congre.s.s liad fixed the terms of postmasters at four years 
and the President had no constitutional power to remove him until 
the time had elapsed. The Court of Claims disallowed the claim, 
and appeal was to the Supreme Court which made a thorough exami- 
nation of the whole question. The Court decided m favour of 
unlimited Presidential power by a 6-3 decision. The decision of 
the Court was giv'en, curiously enough, by Chief Justice Taft, who 
was from 1908 to 1912 President of the United States ; and I have no 
doubt that his judgement was coloured by his own experience. It 
was emphatically in favour of exclusive power of removal for the 

' U.S. V. Perkins, IIG U.S., 483 (1886). 

* Cf. Federalist, LXXVII, 390: ‘A change of the Chief Magistrate, therefore, 
would not occasion so violent or so general a revolution in the officers of the govern- 
ment as might be expected if he were the sole disposer of offices. Where a man 
in any station had given satisfactory evidence of hia htness for it, a new President 
would be restrained from attempting a change in favour of a person more agreeable 
to him by the apprehension that a discountenance of the Senate might frustrate 
the attempt and brmg some degree of discredit upon himself.’ 

® Cf. Burdick, Thr Law of the American Constitution (1922), pp. 64, 66. 

‘ 272 U.S., 52 (1926), 127-77. 
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President. The opinion said that to allow the power in Congress was 
to be out of keeping with the plan of government, by giving to Con- 
gress ‘ the function of defining the primary boundaries of another 
of the three great divisions of government ; the Fathers had not 
added this power to those enumerated for Congress ; and the general 
grant of executive power to the President was significant ’. The 
tables were turned on those who sought to argue that the President 
had a limited power : 

‘The fact that the executive power is given in general terms strengthenetl 
hy specific terms whore emphasis is appropriate {observe this twist of meaning !), 
and limited by direct expressions where limitation is needed, and that no express 
limit is placed on the power of removal by the executive is a convincing indi- 
cation that none was intended.’ 

Then follows an analysis of the governmental expediency, not the 
law, of allowing to the President unrestrick'd power regarding the 
most important of tus subordinates. 

The doctrine is taken even further to cover offices appointable 
by heads of departments, and acting ae,cording to terms laid down 
by Congress, ‘ otherwise he (the Pre.sidcnt) does not discharge his 
own constitutional duty of seeing that the laws be faithfully executed 
Even as regards inferior officers, where CJongress has vested the right 
of appointment with the heads of departments, the power of removal 
may be vested by the same authority in the heads of departments. 
The Court had admitted that in the Perkins case. But that did not 
allow Congress to remove or participate in that removal power. When 
the power of Congress to vest the removal in the head of the depart- 
ment is not used, it belongs to the President, (And let us add, con- 
sidering the balance of power, constitutional and political, in the 
President’s Cabinet, even where the head of the department has 
this power it must be subject to the President’s authority.) The 
court laid very emphatic weight upon the action of the First Congress, 
by reason of its membership and its proposal of the first ten amend- 
ments, which ‘ rounded out the constitution itself Therefore, ‘ the 
provision of the law of 1876 by which the unrestricted power of removal 
of first-class postmasters is denied to the President is in violation of 
the constitution and invalid.’ ® 

^ This is really extraordinary doctrine and shows the wide discretion enjoyed by 
the Supreme Court. 

® ‘ This court has repeatedly laid down the principle that a contemporaneous 
legislative exposition of the Constitution when the founders of our Government 
and framers of our Constitution were actively participating in public affairs acquiesced 
in for a long term of years fixes the construction to be given its provision’ (175). 

^ We cannot ignore a minority which consisted of Justices Holmes, BeynoJds and 
Brandeis. It is interesting to observe the attitude of the minority of the Court to this 
tiuestion. Very briefly summarized it is as follows : Congress has enacted numerous 
statutes * prescribing restrictions on removals and by approving them many Presi- 
dents have affirmed its power therein *. Historical data and constitutional practice 

VOL. II. — 66 
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(ii) Legislative Leadership. Armed with these formidable 
executive powers, and placed in a position where all expectations 
are, in the modem conditions of pubhcity and propaganda, concen- 
trated upon him, how can and how does the President use his legis- 
lative powers ? Many Presidents have used their Message and Vet o 
Powers as the vehicle of legislative leadership. But "Eher'e is no virtue 
in the vehicle itself : whether it shall be efiective or not, depends 
entirely upon the state of mind of Congress, which means, more often, 
the state of parties, and when the President is not supported by a 
party majority in Congress, the message is no more than a manifesto 
to his party colleagues and a call to the country. Even when his 
party is in possession of Congress members may be slack, or hostile 
to the policy, and tlien, as under Roosevelt and Taft, the message 
may contain the ring of electoral and patronage doom, and cause a 
rally to the Presidential wishes. In England no Cabinet ever assume.s 
the j)ower to write a message until it has the power to embody the 
contont.s in law and administration ; that is the es.senee of the Cabinet 
system. In the U.S.A. the message has validity upon two coi\ditions 
only, that the President’s party commands Congre8.s, and that the 
President is able to walk in .step with these colleagues, and the latter! 
depends upon the reciprocal influence of personality, of mind, the 
seductions of patronage, and the desire to impress the country with 
the serviceability of the party. Under Wilson the message became 
a fertile source of policy, the hanking system, the income tax, the 
control of trusts, were the subjects of important legislation, by the 
Federal Re.serve Act, the Income Tax Act, the Clayton Act ; while 
the Adamson Act embodied Wilson’s solution of railway labour dis- 
putes, and the Overman Act effected administrative reorganization. 
The Underwood Tariff was driven through by Wilson. Under Taft 
the Tariff had been revised (the Payne-Aldrich Act, 19b9) at his recom- 
mendation ; similar successes were the creation of the Court of Com- 
merce to hear appeals from the Interstate Commerce Commission,’^ 
the establishment of a post-office savings system, parcels-post, and, 
most importantly, the creation of the Economy and Efficiency Com- 
mission. “ Several laws, too, were secured relating to the conservation 
of natural resources. Before Taft, Roo,sovelt had used his messages ^ 
not only to agitate his peculiar brand of Progressivism, but to initiate 
legislative and administrative pohey ; the Elkins Act of 1903 (to 

for the last fifty-eight years mako the consent of the Senate ‘ a condition of removal 
from statutory inferior, civil executive officea to which the appointment is matle 
for a fixed term by the President with such consent The case cannot be decided 
by any inference from the character of Presidency outside the constitutional pro- 
visions (cf. 178-295). 

^ Abolished in 1913. 

“ Its findings and recommendations had a very l»eneficial effect upon American 
administration, especially in the creation of the Bu^et syatom, 

® Cf. Mesmige, 3 l)©c. 1901. 
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control the policy of railway rebates), the Hepburn Act of 1906 (to 
amend the constitution and extend the power of the Interstate Com- 
merce Commission), the Meat Inspection and Pure Pood Laws of 1908, 
the Employers’ Liability Act ; the construction of the Panama Canal 
was begun, and the conservation of natural resources was energetically 
and wisely undertaken. Many other examples could be given of 
effective Presidential messages : more, however, could be given of 
ineffective ones. The Message power is undoubtedly an important 
factor in the President’s prestige, resulting in an addition to his 
.substantial powers of leadership. It concentrates attention upon the 
President, whether it is legislatively effective or not ; and it rouses 
expectation in the people, for the majority do not know that the 
President’s power is only one of information to Congress, and they 
are more likely than not to consider any opposition to him as factious 
and corrupt, for Congressmen have not a savoury reputation. Perhaps, 
on the whole, therefore, the practice of delivering the message in 
])crson before Congressmen is, in contemporary American conditions, 
ito be preferred to the simple sending of the message to be read. Wash- 
.iiigton and Adams delivered their messages in person ; but Jefferson 
sent his to be read by the Clerks of Congress. The latter practice was 
broken by President Wilson, wliosc views of the Presidency were 
that he should be a positive leader in government. His successors 
liavc continued the practice ; Coolidge, indeed, whose furtive nature 
has caused him to be miscalled ‘ silent ’, having broadcast his message 
by wireless. 

The Veto Power. If the message power is only a potentiality, 
v^ie veto power is of real weight. We have already seen that it was 
intended as a defence of the Executive against the Legislature ; but 
we know also that it was regarded as a positive legislative opportunity 
for the Pre,sident. In practice, it has been used often ; and its em- 
ploj'ment on grounds of expediency has been more frequent than for 
the defence of constitutionality. But the latter use came first in the 
hi.story of the Republic. Until the end of Jackson’s term there were 
twenty-one vetoes, and all but five or six were based upon constitu- 
tional grounds. 1 Thence until 1865 the number of vetoes out of 
expediency increased, but were still outnumbered by the others. 
iErom 1865 the vetoes have extensively increased in number, and the 
■etoes on constitutional grounds have been negligible in quantity. 
Mason says that ‘ it is a well-settled principle that a President is the 
sole judge of the nature of the reasons which shall be assigned for a 
veto ’.2 This means, in effect, that the President’s veto power is 
now exempt from any limitation issuing from the avowed intention 

^ Cf. Mason, op. cit., p. 129. 

Ibid., p. 130; cf. Willoughby, Conslilutionul Law of the Vnited State/t, Vol. II, 
para. 307. 
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of the Fathers that it should be his defeuce against legisla the 
encroachment. 

How has the veto been used, and why has it come to be the instru- 
ment of expediency ? Between 1789 and 1926 it was used about 
600 times. About one-half of these vetoes were used against private 
j pension bills and appropriations for internal improvements, a form 
of party and local spoliation particular to the United States. The 
others have concerned is8\ies of policy. Until 1890 of 433 vetoes 
only twenty-nine were overridden by Congress. Since then Cleve- 
land, Taft and Wilson suffered only two reversals, Harding none, 
Roosevelt-none, and Coolidge five out of fifteen. This argues for a very 
substantial power of the President. Yet that is not all ; for of the 
twenty-nine, fifteen were passed over the veto of President Johnson 
alone, when the country was still in a warlike state of mind and when 
Congre.ss reflected that feeling. The varying numbers of vetoes in 
different Presidential terms, reflects two things : one, the steady 
development of Congressional business, and, secondly, the personal 
reactions of the man to the office. Washington vetoed two bills in 
eight years ; for several terms there were no vetoes at all (under 
Jefferson, Madison, Van Buren and others). Since the Civil War 
they have been many ^ (with the exception of President Arthur’s 
four). Until the time of Cleveland, seven Presidents had not used 
the veto power ^ ; four were in harmonious relations with their parties ; 
another, Jefferson, would not use the veto on republican grounds,® 
while the other three died after a short time in office. Nine Presidents 
vetoed few bills, of whom only Tyler seems to have paissed from con- 
stitutional and expedient grounds to those of political malice and 
obstinacy. Five Presidents vetoed eneh twelve or more biUa,’ and 
these were men very strong in their conviction of Presidential power ; 
indeed, they used not only the ordinary veto power, but the ‘ pocket ’ 
veto also. The pocket veto is the power of killing a bill which the 
President obtains. If Congress expires or adjourns before a hiU has 
been in the President's hands ten days and he takes no action upon it, 
it silently dies. Numerous bills arc, in fact, vetoed in this way ; large 
numbers are rushed through Congress in the last days of a session, and 
it is only necessary for the President to pocket them to frustrate the 
intentions of Congress. This gives the President the opportunity of 
letting bills die without his being obliged to explain why to Congress, fc 

1 e g. Cleveland, 368 (over 200 wore Pension Bills) ; Roosevelt, 40 ; Taft, 30 ; 
Wilflon, 2G. The establishment of the Budget system, and other changes, cause the 
vetoes to become steadily less numerous. 

“ John Adams, Jefferson, John Quincy Adams, Van Buren, W. H. Harrison, 
Taylor, Garfield. Cf. Mason, op. cit., p. 126, footnote 2. 

® ‘ Unless the President’s mind, on a view of everything which is urged for and 
against the Bill, is tolerably clear that it is unauthorized by the Constitution — if the 
pro and con hang so even as to balance his judgement— a just respect for the wisdom 
of the legislature w'ould naturally decide the balance in favour of their opinion.’ 

* Jackson, Johnson, Grant, Hayes, Cleveland. 
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prrfhe Positive Power of the Veto. Here is a power wliicli costs 
j expenditure of efiort, and which can be used with a fair prospect 
of success, and no punishment. A long and arduous legislative battle 
in the country and the legislature may be lost by any group of 
Congressmen in the time it takes to write ‘ No and a few phrases 
of explanation. It can only be overridden after reconsideration, and I 
a two-thirds majority ; and for these there is little chance, given the | 
congested state of Congress, and the differences of party representation 
in the two Houses. 

It would be no wonder if the veto power were not only discriminatory 
among bills already passed, but if it became an ever-present, if un- 
uttered, threat to promoters of bills (unless they were quite certain 
of a two-thirds majority in the ultimate resort), and tended to become 
an instrument of bargaining for other legislation — an instrument to 
be propitiated by timely and obvious surrenders. This, indeed, has 
liappened.® 

Taft held the negative view of the Presidency, yet as regards the 
veto he supported its positive legislative character “ ; Wilson, as a 
student, held the veto power to be an effective instrument to stay the 
hand of Congress whenever the President’s viev s of the public good 
differed seriously from those of Congress.^ When he became President 
he used the veto with care and a profound sense of responsibility. 
His veto message of 1915 gives an interesting insight into the President’s 
mind, and reproduces almost the theory of a ‘ veto for a referendum ’ 
argued by the British House of Lords as a justification for its ovm 
existence.® 

Legislative Leadership? Out of these elements — electoral 


^ Art. I, Sect. 7» 2, regulates the procedure x * ... if he approve he shall sign 
it, but if not he shall return it, with his ohjections to that House in which it shall 
liave originated, who shall enter the ohjections at largo on their journal, and proceed 
1o reoousider it . Cf. Willoughby, Vol. II, para. 367. 

^ Cf. Mnnro, op. cit., p. 157 ; Beard, American Government and Politics, p. 211. 

■' Cf. Taft, Our Chief llagisirate and his Powers, pp. 16, 18 : ‘In the exercise of 
tfie veto power, tfio truth ia that it often happens that the President more truly 
reprcHents the entire country than does tho majority vote of the two Houses.’ 

* Cf. Wilson, Covgressional Government (1885), pp. 62, 260, where ho stresses 
that, in the exercise of tho veto, Iho President is powerful ‘ rather as a branch of 
the legislature than as the titular head of the Executive *. CJf. Constitutional Govern- 
ment (1908), pp. 59, 60, 73, 74, for a more elaborate discussion. 

^ Cf. Cong, i?cc., Vol. 52, pt. 3, pp. 2481-2. To the House of Representatives : 
‘ If tho peoplo of this country have mad© up their minds to limit the number 
of immigrants by arbitrary tests and so reverse the policy of all the generations of 
Americans that have gone before them, it is their right to do so. 1 am their servant 
and have no license to stand in their way. But I do not believe that they have. 
I respectfully submit that no one can quote their mandate to that effect. Has 
any political party ever avowed a policy of r^triction in this fundamental matter, 
gone to the country on it, and been commissioned to control its legislation ? Does 
this bill rest upon the conscious and univcreal assent and desire of the American 
people ? I doubt it. It is because 1 doubt it that I make bold to dissent from it. 
I am willing to abide by the verdict, but not until it has been rendered. Let the 
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1 prestige, party primacy, executive leadership, patronage, and the 
message and veto powers — Presidents have compounded an office for 
themselves which comes near to being that of governmental leader- 
ship, as that is possessed by the British Cabinet. For the exploitation 
of these things has enabled Presidents to acquire a positive legislative 
leadership, though it must be admitted it is intermittent, weak and 
precarious* Koosevelt, Taft and Wilson conspicuously bored into 
the precincts of Congress, and by all the arts of management pushed 
their suggestions to a legislative conclusion. They sent messages to 
the Houses, and letters to party friends ; held conferences and break- 
fasts in their room adjoining the Senate, and invited the Chairmen 
of Committees and the ‘floor leaders’ to the White House.’ Their 
most trusted and astute Cabinet officers were often sent to the Con- 
gressional lobbies to wliip up support, and to exert the influence of 
personal representation of the President. ^ Heads of departments 
attended caucus meetings ; information was poured into Congress ; 
party friends were provided witli drafts of bills and the vindicating 
briefs ; while the <lepartmeuts were and are in the habit of sending 

platforms of parties speak out upon this policy ami the people pronounce their wish. 
The matter is too fundamental to be settled otherwise. 

‘ I have no pride of opinion in this question. I am not foolish enough to profess 
to know the wishes and ideals of America better than the body of her chosen rejire- 
sentatives know them. I only want instruction direct from those whose fortunes, 
with ours and all men’s are involved.* 

Cf. also Kooscvclt’s \iews in his article on The Presidency, written when he m’q.s 
G overnor of New York (cited above) : * This power (the veto) is varyingly used by 
different Presidents, but it always exists, and must always l)e reckoned with by 
Congress ’ (p. 3). 

It is clear, therefore, that the veto jiower is en important legislative function of 
the President ytanwood says that PresidenlH offwt their own judgement against 
that of Congress, etc., and the power tends to become absolute, for it is very diHiciilt 
for Congrc.ss to lind a two thirds majority in both Houses to overcome the veto. 

Some thinkers are in favour of a reduction of the power of the President and 
an incre,ase in that of Congress by a reiluction of the two-thirds vote to a Bimpie 
majority, but there are others who favour an increase of executive power, and tlu'sc 
tend to the view that the power to veto items of a Bill should be granted tiic Presi- 
dent as well as bis present power which is confined only to the vetoing or acceptance 
of the whole Bill. Under the present system a President must often accept legisla- 
tion which he thinks unwise but which is enw'onced among other clauses which must 
be accepted. Cf. Taft, op. cit., p, 25, where it is pointed out that Congress adds 
riders by legislation to Appropriation Bills which must be accepted because they 
are essential to the continuance of government. Taft thinks that the partial veto 
would, however, give too much power 1o the President (p. 27). 

^ Cf. Cong. Pecord, C8th Cong., 2nd Sess., p. 27 J 2, l^ongworth (iSpeaker) ; ‘ There 
must 1)6 teamwork, too, between Congress and the Executive, certainly if the Execu- 
tive l>e a member of the majority party in Congress. I am by no means advocating 
that Congress should be a rubber stamp for the execution of the Executive will. I 
am utterly opposed to Executive domination of the legislative branch of the Govern- 
ment, just as 1 would he opposed to the legislative domination of the Executive, 
but that does not mean that a just balance between these two great constitutional 
branches cannot be preserved with both functioning in friendly co-operation.’ 

It may be noted at this point that the President’s Message is distributed to the 
various Bepartments. 

® Cf. Pepper, In the Senate. 
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projects to Committee Chairmen and of attending Committees to 
explain and advocate them. Further, communications to Congress 
in project form contrive to obtain priority of treatment. A special 
influence is exerted through the co-operation in appropriation when 
they are examined by Congressional Committees. Moreover, Congress- 
men often request the Departments to draft bills for them. The 
newspapers since 1900 have been full of examples of what we have 
said, are continuously comparing the attitude of the local Senator or 
Representatives with the wishes of the President. Hostile Congress- 
men not infrequently profess to be anxious for the Constitution should 
these practices develop, while friendly Congressmen glory in their 
role,- and Presidents have acknowledged their power to overcome 
the theoretical separation of powers ^ ; for the Presnlents are America’s 
most successful lobbyists. Nor is that all. There is no tradition or 
convention or constitutional rule that the President’s name and views 
must not be used in debate. Hence, supporters are able to quote him 
at length : they quote from his messages, his speeches in the country, 
his writings, their own interpretation of his mind, and the letters 
they have in their pocket. 

The Conditions of Presidential Success. There is no doubt 
tliat a determined and capable President may secure a leadership in 
legislative policy. But under what conditions ? He must have a 
party majority in Congress ; he must have a good public reputation »/ 
lie must be. able to thread his way through the mazes of the constitu- 
tion Under McKinley, Roo.scvelt, Taft. Wilson, all these conditions 
were present. Moreover, the condition of the people threw the reins 
of government into the hands of the President. For the period since 
1895 has been in America, as in all other countries, one of rapid social 
leforni, and the .swift expansion of State activity. The Presidential 
election and Presidential policy are very obviously the, trusted instru- 


^ (Jf. Coiig. Rec., Vol. 42, pt, 1, pp. 2G8, 294-302 (Berdahl, Bcadvigs, pp. 185, 
Beard, Readmgs (rev. ed., 1913), pp. 204—9; Koinsch, Readings in American 
Oover/irnent, pp. 12, 185. 

“ Keinseh, op. cit., p. 00. 

® Cf. Taft, Our Chtef Magistrate and fits Powers, pp. 11, 12 : ‘It is true that a 
parliamentary government otfers an opportunity for greater effectiveness in that 
the same mind or minds control the executive and the legislative action, and the 
one can be closely suited to the other ; whereas our President has no initiative in 
respect to legislation given Inm by law except that of mere recommendation, and 
no method of entering into the argument and discussion of the proposed legislation 
while pending in Congress, except that of a formal message or address. 

‘ To one charged with the responsibilities of the President, especially •when he 
has party pledges to perform, this seems a defect, but whatever I thought while 
m office, I am inclined now to think that the defect is more theoretical than actual. 
It usually happens that the party which is successful in electing a President is also 
successful in electing a Congress to sustain him. The natural party cohesion and 
loyalty, and a certain power and prestige -which the President has when he enters 
office, make his first Congress one in which he can. exercise much influence in the 
framing and passage of legislation to fulfil party promises.’ 
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ments of change for the mass of people, for the President more 
than Congress embodied this idea of ‘ government some one to look 
to, and from whom to expect deeds. Congress had reached the very 
depths of unsavoury reputation. Its manoeuvres, its filibusters, its 
shameless seeking for jobs, the distrust of Senatorial class-representa- 
tion, its muddling do-nothingness, caused people to turn from it to 
an alternative. 1 Further, for the term of his office, the President 
had come to be a party leader, because he was looked upon as a party 
leader. He was a prize for Congressmen, a factor in their pride, and 
a trophy and testimonial for them in their own electoral anxieties. 
Hence his activities had to be supported. To humiliate him was to 
humiliate themselves and the party, and perhaps to court defeat at 
the next elections. Taft has pointed out how inescapable is party 
leadership for the President: 

‘ Under our ayatem of politics the President ia the head of the party which 
elected him, and cannot eacape reaponaibility either for hia own executive work 
or for the legialativo policy of hia party in both Houaea. He is, under the con- 
stitution, himself a part of the legislature, in so far as he is called upon to oppose 
or disapprove acta of Congreaa. A President who took no interest in legislation, 
who Bought to exercise no influence to formulate measures, who altogether 
ignored liis responsibility as the head of the party for carrying out antc-eleotion 
promises in the matter of new laws, would not bo doing what is expected of 
him hy the people. In the discharge of all his duties, executive or otherwise, 
he is bound to a certain extent to coiwult wishes, even the prejudices of the 
members of his party in both Houses, in order that there shall be secured a 
unity of action by which necessary progress may be made and needed measures 
adopted.’ ^ 

Responsibility, Personality, and Leadership. Now, in the 
passage cited from Taft, there occur the phrases ‘ escape responsi- 
bility ’, ‘ ignored his responsibility There is nothing in the consti- 
tution which imposes a ‘ responsibility ’ on the President ; it knows 
nothing but duties. What then is the nature of tlds responsibility 
about which all Presidents have talked ? They cannot be removed 
from office by Congress, except by impeachment in grave cases. But 
that is the extreme Congressional penalty, and to avoid it requires 
only that the President shall not be positively criminal in his behaviour. 
Nor can the people depose him until the four years' term has elapsed. 
It comes to this, then, that his ‘ responsibility ’ is a sense of duty 
compounded of the desire to make his office serviceable to the people, 
to win the approval of Congress, to secure the continued predominance 
of his party, and sometimes, to secure a second term of office. Some 
men may think this is best accomplished bji a quiet recessiveness ; 
others by resolute assertiveness. Some may place the continued 

^ Cf. Taft, Our Chief Magistrate and his Powers, p. 18 : * In the exercise of the 
veto power, the truth is that it often hapfmnB that the President more truly repre- 
sent the entire country than does the majority vote of the two Houses.’ 

* Powr Aspects of Civic Duty, p. 100. 
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ofi&ce of the party above the other factors ;* others, like Roosevelt, 
may act so that the party splits asunder. I cannot think of any 
President who has specially planned his course to steer directly into 
a second term ; party colleagues are usually ready to give this for 
their own electoral purposes. Nor has the President cared for Con- 
gressional approval above the realization of his own plans — the history 
of the veto (save in Jefferson’s case) shows this. 

Strong and Weak Presidents. The final fact remains that 
there is hardly any responsibility except to the President’s own moral 
convictions. These have prompted action of very various kinds from 
different men. Had Hamilton been President he would have been 
an assertive President — holding that only his own sense of the moral 
should act as a binding force to his political activities. Washington 
would not brook the role of passive executor of Congressional orders 

Jefferson’s purchase of Louisiana and his masterly steersmanship 
out of the course of war with either France or England, are examples 
of a positive theory of leadership. Further, both Washington and 
Jefferson virtually settled the convention that there should be no third- 
term Presidents — and this by a positive confrontation of the question, 
and not a mere apathetic acceptance of events.* Nor were Madison 

^ Cf. Lodge, Life of Washington, II. 

^ Cf. Farewell Address, 17 Sept. 1796, Writings of George Washhigton (Putnam), 
XIII, 277-81 : ‘ The period for a new election of a Citizen, to administer the Eslccu* 
five Government of the United States, being not far distant, and the time actually 
arrived when your thoughts must be employed in designating the person, who is 
to be clothed with that important trust, it appears to me proper, especially as it 
may conduce to a more distinct expression of the public voice, that I should now 
apprise you of the resolution I have formed, to decline being considered among the 
number of those, out of whom a choice is to bo made. 

‘ I beg you ... to do me tho justice to bo assured, that this resolution has not 
been taken without a strict regard to all the considerations appertaining to the rela- 
tion, which binds a dutiful citizen to his country — and that, in withdrawing tho 
tender of service which silence in my situation might imply, I am influenced by no 
diminution of zeal for your future interest, no deficiency of grateful respect for your 
past kindness ; but act under (and) am supported by a full conviction that the step 
is compatible with both. . . 

Cf. Letter to John Taylor, Writings of Thomas Jefferson (Putnam), VIII, 338-40 : 
‘ . My opinion origin^ly was that the President of the U.S. should have been 
elected for seven years, and for ever incl^ibie afterwards. I have since become 
sensible that seven years is too long to bo irremovable, and that there should be a 
peaceable way of withdrawing a man in midway who is doing wrong. The service 
for eight years with a power to remove at the end of the first four, comes nearly to 
my principle as corrected by expenenoe. Anti it is in adherence to that that 1 deter- 
mined to withdraw at the end of my second term. Tho danger is that the indulgence 
and attachments of tho people will keep a man in the Chair after he becomes a dotard, 
that rc-oloction through life shall become habitual, and election for life follow that. 
Genl. Washington set the example of voluntary retirement after eight years. I 
shall follow it, and a few more precedents will oppose the obstacle of habit to any 
one after a while who shall endeavour to extend his term. Perhaps it may beget 
a disposition to establish it by an amendment of the constitution. I believe I am 
doing right, therefore, in pursuing my principle. I had determined to declare my 
intention, but I have consented to be silent on the opinion of friends, who think 
it best not to put a continuance out of my power in defiance of all circumstances. 
There is, however, but one circumstance which could engage my acquiesoence in 
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and Monroe without personal force. The powers and opportunities 
of all these men were enhanced by the continual state of war. Jack- 
son’s name is a synonym for rough and successful imperiousness : 
his vigorous action regarding the United States Banks and his pro- 
nouncements to Congi’ess on the occasion of his vetoes and the Senate’s 
resolution of censure, show to what a small extent a wilful President 
can be restrained, at least where the Constitution is not unambiguously 
against him. Between Jackson and Lincoln the Presidents were weak 
men, and their constitutional doctrines as well as their actions expressed 
their weakness.* Lincoln's leadership needs no elaborate discussion : 

another election, to wit, such a division about a successor as might bring in a Monar- 
chist. But this (.ircumstanco is impossible. . . .* 

In 1875 General Grant said, that he ‘ would not accept a nomination if it were 
tendered, unless it should como under such circumstances as to make it an impera- 
tive duty, —circumstances not likely to arise’. These phrases were universaDy 
interpreted as implying willingness to accept a third term (cf. Stanwood, op. cit., 
I, SCO). The movement received a death-blow by tho resolution of a Democratic 
member from Illinois ‘ that, in the opinion of this House, tho precedent established 
by Washington and other Presidents of the United States, in retiring from Presi- 
dential oftico after their second term, has become by universal concurrence, a part 
of our republican system of government, and that any departure from this time- 
honoured custom would be unwise, unpatriotic, and fraught with peril to our free 
institutions ’ (earned by 234 : 18; 70 out of the 88 Republicans voting in tho affirm- 
ative, ibid , loc. oit ). 

Cf. also Taft, Our Chiff Magistrate and kis Pouyerst p. 4 : ‘I am strongly inclined 
to tlie view that it would have been a wiser provision, as it was at one time voted in 
the Convention, to make the term of tho President six or seven years, and render 
him ineligible thereafter. fSuch a chango would give to the Executive greater courage 
and independence in the discharge of hia iluties. The absorbing and diverting interest 
taken in the ro-eleclion of the incumliont, taken by those Federal civil servants who 
regard their own tenure as dependent upon his, would disappear and the eflu-ieney 
of administration in tho last eighteen months of a term would be maintained.’ 

Koosevolt accepted nommation for a third term m 1012. 

Cf. Theodore lioosevelt. An Autobiography (1913), p. 423: 'The Presidency is 
a great office, and the po’wer of the President can be etteotively used to secure a 
niuomination, especially if the President has the support of certain groat political 
and financial interests. It is for this reason, and this reason alone, that the whole- 
some principle of continuing in office, so long as ho is -willing to serve, an incumbent 
who bas proved capable, is not applicable to the Presidency. Therefoi*e, the Ameri- 
can people liave wisely cetablishod a custom against allowing any man to hold tliat 
oflice for nioie than two consecutive terms. But every shred of power wliicli a 
President exercises -while in office vanishes absolutely when ho has once left office. 
An ex-President stands precisely in tho position of any other private citizen, and 
has not one parlule more power to secure a nomination or election than if he had 
never held the oflico at all — indeed he prolmbly has less because of the very fact 
that he hub hold tho office. Therefore the reasoning on which tho anti-third term 
custom is based has no application whatever to anything except consecutive terms. 
As a barrier of precaution against more than two consprutive terms the custom 
embodies a valuable principle. Applied in any other way it becomes a mere formula, 
and like all formulas a potential source of nuschievous confusion.’ 

* Cf. W. H. Harrison, Inaugural Address, 4 March 1841. \_Messages and Papers 
o/ the Presidents, 1789-1897, IV, 5—21 (House Misc. Doc., 2nd Sess., 53rd Cong., Vol. 
37)] : ‘ . When the Constitution of the United {States first came from the hands 
of tho Convention which formed it, many of the sternest republicans of the day were 
alarmed at the extent of tho power which bad been granted to the Federal Govern- 
ment, and more particularly of that portion -which had been assigned to the executive 
branch. There were in it features which appeared not to be in harmony -with their 
ideas of a simple representative democracy or republic, and knowmg the tendency 
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he was elected into indubitable leadership ; and he succeeded. But 
his follower, Johnson, fell heir to all the difficulties of reconstruction ; 
and then, for the first time, the full brunt of Congressional stultifica- 
tion was suffered by a President. He could not prevail, but he did 
not consider it proper to apologize for his very strong views, or retire 
when Congress so vindictively pursued him. He carried matters, 
indeed, so far, that Congress made use of its ultimate weapon against 
a daring executive : impeachment. This failed by a vote short of 
the necessary two-thirds of the Senate. 

The Presidency sufiered a period of recessiveness thenceforward 
to the time of Cleveland. Since that time the Presidents have not 
Jiad power thrust upon them, but they have expressed the view that 
they ought to have it. Thus Cleveland, ^ and also McKinley.* 

At about that time Bryce commented upon the weakness of the 
Presidency. He was not a party leader, he had little influence upon 
his party coUoagues in Congress,* his message power was ‘ rather a 
manifesto, or declaration of opinion and policy, than a step towards 
legislation ’.•* He gave the palm to Congress, as having ‘ succeeded 
in occupying nearly all the ground which the constitution left debatable 
between the President and it.self Some years earlier the future 
Piesident Mhlson was meditating Cortffrcsnonal Gozvrnmcni (written 
1883 -4), in which a different, and latertriumphant,view of the Presidency 
was elaborated. This view was derived from contemplation of the 
defectiveness of Congress,® and though we cannot find it completely 
e.xprcssed in so many words, the tone of the argument is plain : it 
sings the virtues of a re.sponsible, co-ordinating, and fertile Presidency ; 

‘ And tlicre can be little doubt that, had the Presidential chair always been 
filled by men of commanding character, and of thorough political training, it 
would have continued to be a. Beat of the highest authority and consideration, 
the true centre of the federal structure, the real throne of administration, and 
the frequent source of policies.’ ^ 

These were words of hope, not of simple and academic regret ! 
And in the Preface to the edition of 1900 there is evident pleasure ; 

(if ])ower to increase itself, particularly when exercised by a single individual, pre- 
dictions wore made that at no very remote period the Government would terminate 
in virtual monaichy. It would not liccome me to say that the fears of these patriots 
have been realized , but as 1 sincerely behove that the tendency of measures and of 
men’s opinions for some years past has l>een in that direction, it is, L conceive, strictly 
propi'r that I should take this oec'asion to re^K'at tho assurances I have heretofore 
given of my determination to arrest tho progress of that tendency if it really exists 
and rofttore the Goreriinient to its pristine health and vigour, as far as this can be 
effected by any legitimate exercise of the power placed in my hands. . . 

^ Cf. Cleveland, T/ic Jvdependence of the Executive.. 

® Cf. O^lvie, Life and Speeches of McKinley (1896). 

® American Cominonwealth (Ist ed.), I, 206. 

* Ibid., I, 53. '^Ibid., I, 223. 

• Bryce also foresaw the Renascence of the Presidency, and for the same reasons. 
Off. ibid., II, 696. 

’ Congressional Oovemment, p- 41. 
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‘ Much the most important change to be noticed is the result of the War 
with Spain upon the lodgement and exercise of power within our federal sys- 
tem : the greatly increased power and opportunity for constructive statesman- 
ship given the President, by the plunge into international poUtics and into 
the administration of distant dependencies, which has been that War’s most 
striking and momentous consequence. When foreign affairs play a prominent 
part in the polities and policy of a nation, its executive must of necessity be 
its guide, must utter every initial judgement, take every step of action, supply 
the information upon which it is to act, suggest, and in large measure control, 
its conduct. The President of the United States is now, as of course, at the 
front of affairs, as no President except Lincoln has been since the first quarter 
of the nineteentfi century, when the foreign relations of the new nation had 
first to be adjusted. . . . It may be, too, that the new leadership of the Execu- 
tive, inasmuch as it is likely to last, will have a very far -reaching effect upon 
our whole method of government. It may give the heads of the executive 
departments a new influence upon the action of Congress. It may bring about, 
as a consequence, an integration which will substitute statesmanship for govern- 
ment by ma.ss meeting.’ 

Roosevelt was the first exponent and practitioner of what he 
himself called the ‘ Jackson-Lincoln theory ’ of the Presidency, 
namely, that 

‘ occasionally great national crises arise which call for immediate and vigorous 
executive action, and that, in such cases it is the duty of the President to act 
upon the theory that ho is the steward of the people, and that the proper attitude 
for him to take is that ho is bound to assume that he has the legal right to do 
whatever the needs of the people demand, unless the Constitution or the laws 
explicitly forbid him to do it 

This was Roosevelt’s comment upon his action to settle the anthra- 
cite coal strike of 1902. But all of Roosevelt’s term of the Presidency 
was one long crisis of this kind, and he avowedly took the line that 
he and his officers could do anything which the Constitution did not 
explicilly forbid. ^ 

Taft had a cautious mind and disposition, together with a slightly 
cynical urbanity ; ‘ Real progress in government must be by slow 
stages ’, and ‘ the danger to the best interests of the country, is in the 
overwhelming mass of ill-digested legislation.’ ® His view of the 
Presidency, therefore, was that advantage to the country would come 
rather from good administration than more law.s. There is no doubt, 
that by the date when he wrote his small but significant work, he was 
sufficiently nauseated by the personality of bis former friend and 
supporter, Roosevelt.^ The view is therefore expressed that the 

^ Autobiography t p. 604. 

* Cf. ibid., p. 395 : ‘ The course 1 followed, of regarding the executive as subject 
only to the people, and, under the Constitution, bound to serve the people affirma- 
tively in cases where the Constitution does not explicitly forbid him to render the 
service, was substantially the course followed by both Andrew Jackson and Abraham 
Lincoln.' 

* Our Chief Magistrate and his Powers, p. 12. 

* This is particularly borne out by Taft’s parable of Mary apropos of Roosevelt’s 
putting himself in the Lincoln class of Presidents. Cf. Taft’s views, ibid., pp. 139-44. 
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President ought only to do that ‘ which can fairly and reasonably be 
traced to some specific grant of power, or justly implied and induced 
within such express grant as proper and necessary to its exercise 
But Taft admitted he could not avoid leading his party, and indeed, 
he led it in Congress as well as in administration. Nor should we forget 
that in 1926, when delivering the opinion of the Supreme Court in 
Myers v. United States, his doctrines of the Presidential right to create 
leadership had very much changed, and he had moved towards a 
position almost if not quite Rooseveltian. 

Under Harding and Coolidge Presidential power receded, for the 
one was the puppet of the Senate, and the other, who arrived at the 
Presidency by a series of accidents only possible in the American 
Constitution, could silently intrigue but not openly manage and 
command, while his personality seems to have repelled both Congress 
and the people, so that his own party delighted to thwart him, 
Other Incidents of Leadership. The President has been able 

I to add to his prestige, and to cast Congress into the shadow by his 
relations with the Press. He contrives to get the Press informed 
through friends, and of recent years through regular Press audiences 
twice a week. This is a telling advertisement for the President. He 
is enabled not merely to take the lead in legislative policy and to set 
the people against Congress and in his own favour, but by uttering 
opinions within the range of interest of the social and correspondence 
columns of the Ijondon Daily Mirror, and the American Sunday 
Supplements, to win the confidence of the people. 

The fact is that the President is the nearest and dearest substitute 
for a royal idol which the Americans possess, and much of the pateless 
snobbery which in Europe has so long invested royal actions with a 
blinding halo has in the U.S.A. affixed itself to the Presidency. The 
President has days when he is prepared to shake anybody’s band 
(Coolidge puts bis record at ‘ nineteen hundred in thirty-four minutes ’), 
and these arc the days when thousands, protesting their republicanism, 
fall over each other and swoon in their efiorts to reach the President. 
The phrase ‘ The First Lady of the Land ’, as the wife of the 
President is called, already indicates the growth of useful snobbery. 
All this accrues to the President. 

IMPLICATIONS AND JUDGEMENT 

In America, as everywhere, there is governmental leadership, 
for leadership can never be utterly destroyed. Denied a free expres- 
sion in one institution, it moves like quicksilver to another ; and 
even when it is dispersed, the moment the forces of society incline 
the board in one direction, the globules swiftly run together at a 

^ Cf. Coolidge, Autobiography (1929), Chap VI, ‘ Borne of the UutieB of the Presi- 
dent 
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single point. In the United States, leadership was intentionally dis- 
membered and dispersed. But new demands, an organized and Press- 
ridden electorate, the party system, masterful men, and half-willing, 
half-unwilling Congressional readiness and need for leadership, have 
joined in placing governmental leadership in the President. Yet it is 
not a leadership such as one observes in the British Cabinet system ; it 
has none of its advantages, and is rich in defects, serving the country 
' badly. For it is leadership uncertain in the scope of its power, which 
is entirely dependent upon a number of disparate and often inhar- 
monious elements and unpropitious circumstances. No way has yet 
been discovered to make them all march in preordained harmony 
and hierarchy. It is a leadership which declares itself responsible, 
but in which the expectation of responsibility is not unwavering, nor 
perfect in its centrahty. To the people it makes promises and 
explanations, but there is no sanction whereby the people can con- 
veniently and certainly bring home a punishment to the perfidious 
or stupid. Congress which lives by its side commences with but a 
small and unreliable guarantee of co-operative thought with the 
President, and there is always the possibility of a sudden political 
antagonism to be added to that of personal antagonism, sliould the 
mid-term elections produce a Congressional change of party strength. 

Moreover, even where leadership has surmounted tlie.se obstacles, 
it has still to seek contact with the law-making body by some- 
times unsavoury, but necessary means, atid must always labour 
lamely and suspiciously for that injection of administrative ex- 
pertness into the ingredients of the law, which is .so vital to the 
well-being of the ministrant and complex State. The Executive 
may have ingratiated itself with Congress : but it never, there- 
fore, receives the plenitude of legislative leadership : that is always 
shared with the Chairmen of Committees, the Floor Leaders, and 
the Speakers. No singh* mind, whether of one magistrate or a 
compact body of clo.se colleagues, ever reviews the legislation of 
Ciongress, and puts the items together in their sequence of time, 
and their proportional soci.al importance. There is an almost un- 
regulated spate from different taps. . . . Even that is not all. 

f For whereas the British C,abmet system, built soundly and vitally 
in the loins of the party sy.stem, .secures .some preparation for office, 
for constructive leadership in national politics, there is httle oppor- 
tunity in the American system for such sejertive preparation. Nor 
does the term of office hang upon the quahty of its use ; for the 
constitution sets the term at four years, republican sentiment bas 
rejected twelve years, while a second term is not the inevitable reward 
of good stewardship (as in Taft’s case), nor its refusal, or the first 
term’s curtailment, the puni.shment for improper leadership. It is 
of no validity, in a judgement of the system, to retort that in the 
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British system, another party may take office at the end of four 
years : for the party whose leaders do take office are people who have 
already held an office of state in which the development of govern- 
ment has been continuously watched and influenced by them : they 
have held the office of Opposition. As such they have not been ex- 
cluded from government, but have co-operated with it, exercising 
authority, but from a slightly different angle. Many Presidents have\ 
come unlearned, and have left before their shortcomings were fully) 
made up. So also with the Cabinet Ministers to whom we shall turn 
in a moment. 

Yet the prime and moat regrettable defect in American executive 
leadership is that — America has no Opposition.'' But it will be urged 
that the party defeated in the Presidential election still has members 
in Congress and a programme which was made at its National Con- 
vention. This is true. Yet the energies of the American people 
Hcem to be exhaii.sted once the President has been elected ; the candi- 
date of a party, he seems to be transformed suddenly into the elect 
of the whole people. "Wdiile the. forces of the surcessful party live 
in a eoncentrated existence for the next four years, braced by the 
ligatures of the Constitution, invigorated by deep draughts of power 
and patronage, and continuously persontyied, the Opposition is unblessed 
by the Constitution, it has lost its personal hope, it is dispersed in two 
Houses which may be at loggerheads with each other, and its national 
party organization has ceased to function with the intensity and 
unified strength of the campaign months. It may demand informa-l, 
tion, luit the President may refuse to give it, and though, indeed, the' 
national practice, wliore men desire the harmonious action of institu- 
tion, is to give such information, so long as it is not really dangerous 
to public interests, there are not those frequent opportunities for i 
questioning and critical debate which we find in the Cabinet system, ’ 
nor the Parliamentary right to compel the production of papers and 
documents. The right to question the Executive is more on sufferance 
in the U.8.A. than in England. The American Executive is fully 
guarded from surprises, ambuscades and cross-examination. The 
Constitution has not expressly banned it from the floor of Congress : 
it has suffered itself to be banned and to operate in seclusion, one 
mile away, at the other end of Pennsylvania Avenue. It lia.s, person- 
ally, little to gain, and much to suffer, by meeting those vociferous, 
garrulous, suspicious men in the Capitol. When it is in the majority 
in Congress it is almost unquestioned, for then even the Congressional 
investigations desired by the opposition will not be permitted. In 
Britain there is enough common ground recognized between all parties 
to permit, and even to encourage, the Opposition’s request for debate. 
The Senate is freer to debate executive behaviour than the House 
of Representatives. However, the non-acknowledgement, due partly 
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to the absence of a concerted and continuous Opposition, results in 
its substitutes acting bitterly, spitefully and factiously, like all pre- 
tenders who are uneasy about their public status. Of course, against 
such investigations, the leadership defends itself by all means, and 
in cases short of the Fall-Denby oil scandals, its defence is believed 
more than the revelations. 

The Separation of Powers and the Cabinet. Naturally, the 
cause of this intolerably bad system is the division of powers. The 
system has gradually grown up to overcome that arrangement, and 
it has gone a long way towards success, considering the many obstacles. 
All the friction, all the waste of effort ; all the losses in terms of ill- 
considered and badly-co-ordinated laws ; all the un weeded and 
harmful growths in administrative practice, the irresponsiveness to 
national needs, — all come directly from the obstinately held consti- 
tutional dogma. There cannot be any lasting gain until the separation 
of powers is abandoned. 

There have been suggestions to abandon it in part, and they liave 
been made in relation to the President and his Cabinet. It was 
impossible for the Prc.sidcnt even in the primitive days of tlie early 
eighteenth century to be at his work always, and to carry out the 
executive work of every branch of government. Hence, ‘ heads of 
departments ’ were estabUshod. Further, they were intended to act 
as advisers, severally or jointly. The difficulties of the tasks and the 
weight of responsibility caused Wa.shington to turn to the heads of 
departments as the usual body of advisers, for the Senate gave him 
no help on treaty matters, and the Supreme Court would give no 
legal advice. From 1793 the term ‘ Cabinet ’ became current. 

Now the Cabinet is composed of the heads of departments. These 
are appointed by the President with the confirmation of the Senate. 
These men are so obviously the personal assistants of the President 
that it would be not merely a deplorably ungraceful action of the 
Senate to refuse a man his own choice in such a matter, hut it would 
lead, if the matter concerned sufficient nieinhers, to a breakdown of 
government. Refusals on the part of the Senate have been rare. 
In the whole history of the Republic only five such instances are dis- 
coverable, and four of these can be ascribed to occasions of abnormally 
strained relations between the President and the Legislature,^ and 
the other, partly, to a desire to humiliate the President, and, partly, 
because it was considered that the candidate was really unfit for the 
office, that of Attorney-General.^ On occasion the Congress has recom- 
mended the removal of certain Cabinet officers — thus, notably, in the 

* Jacksou, T\lcr, Johnson, Coolidge {Warren was twice rejected). 

* Cf . Debate m the Senate on the nomination of C. B. Warren as Attorney -General 
{Cong. Jiec., 69th Cong., Spec. Sess., Vol. 67, Pt. I, p. 266) (Senator Borah) : ‘ In 
thifi inatanco before us lie has only the power to nominate, and the question arises, 
What are the duties of a Senator and what is the duty of the Senate in case a Senator 
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case of Denby, involved in the oil scandals. But, substantially, tbe 
President alone appoints, controls, and removes the officers of the 
Cabinet. Although their departmental sphere of executive duties is 
prescribed by the law creating the office, the extent of their authority 
in council and the reliance of the President upon them, is decided by 
the President alone. For these Secretaries are isolated from Congress ; 
they have no effective and compelling followers there ; nor are they 
forced upon the President as a result of independent popularity and 
position of leadership won in the legislature or in the electorate, as 
happens in the British Cabinet system. They bear responsibility for 
their department only, and that responsibility is not the political 
responsibility of the British system, but criminal responsibility which 
abuts in impeachment. The sole responsibility for collective decisions 
is the President’s.^ Hence, the settlement of any policy does not 
follow, unless the President wishes it, by majority vote. Lincoln' is 
said to have rejected the votes of the whole Cabinet against him with 
the remark that he was in the majority. ^ The part played by the 
various members of the Cabinet is therefore a consequence of their 
personal force, and some have been nearly as powerful as the President ; 
Hamilton and Washington, for example, Chase and Seward in Lincoln’s 
Cabinet, Hay and Root in McKinley’s, and Hoover in CooUdge’s 
administration. But a Cabinet Minister has no appeal against a 
President who does not want him any longer. He may be the better 
man, but the President is not therefore restrained by the thought, as 
the Prime Minister in Britain is restrained, that Parliament or the 
people will be shocked at a dismissal. The most unjust dismissal 
nectl not cause the President to feat for his position, especially in his 
second term. Presidents are therefore apt to be tyrannical or in- 
different. In such a system one cannot expect to find more than one 
or two really good men in an administration. There is not the 

or a majority of the Senate have fairly and honestly reached the conclusion that 
they should not advise and consent ? 

‘ Is the obligation which rests upon it merely a perfunctory one ? la not the obli- 
gation a most exacting one ? Have wo not a full share, and an inescapable eharo, 
of the responsibility for a strong, a clean, and a patriotic Government ? ’ 

^ Cf. Taft, Our Chief Magistrate and his Powers, p. 30 : * The Cabinet is a mere 
creation of the President’s wUl. It is an extra-statutory and extra-constitutional 
body. It exists only by custom. If the President desired to dispense with it, he 
could do so. As it is, the custom is for the Cabinet to meet twice a week, and for 
tbe President to submit to its members questions upon which ho thinks ho needs 
tlieir advice, and for the members to bring up such matters in their respective depart- 
ments as they deem appropriate for Cabinet conference and general dQscussion.’ 

“ Cf. also Jefferson’s discussion of Washington’s administration. 

Taft, ibid., p. 36 : ‘ During the administration of our first President, his Cabinet 
of four members were equally divided by as marked an opposition of principle as 
monarchism and republicanism could bring into conflict. Had that Cabinet been 
a directory, like positive and negative quantities in algebra, the opposing wills would 
have balanced each other and produced a state of absolute inaction. But the Presi- 
dent heard with calmness the opinions and reasons of each, decided the course to 
bo pursued, and kept the government steadily in it, unaffected by the agitation.’ 

VOL. IX — 67 
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independence to attract the beat men. The current dictum that 
the Cabinet ofiBcers are merely ‘ clerks ’ of the Executive is not 
attractive in a country where it is so easy to become a powerful and 
wealthy business ‘ executive Further, the fact that the Cabinet 
officers have no common mandate from the people or their party, 
puts a premium on domestic squabbles. Nor is the President spared. 

President and Cabinet are isolated from Congress save for their 
excursions to its purlieus to press their measures, and the return 
visits they receive from Congressmen. Their exile is decreed by the 
Constitution, but not expre.s.sly, merel}' by implication, for the Con- 
stitution merely excludes from being ‘ a member of either Hou.se 
during his continuance of office ’, ‘ any person holding any office 
under the United States Attendance on the floor of Congress, 
participation in the debates of the House and in Committee would, 
in fact, not constitute ' memliership ’ of the House. This was seen 
by Alexander Hamilton when Secretary of the Treasury under Wash- 
ington, but the jealousy of Congress caused him to stay away from 
debate,* and merely to submit, instead of making, a report. From 
that time a convention has persisted that Cabinet members iiave no 
[ place on the floor of the House. It is only a convention, but a strong 
one, and it is fomuled upon the theory of tlu; separation of powers, 
and the aping of tlio Place Acts, whose British inventors were not 
foolish enougi) to allow them to become ob.struetions to good govern- 
ment. Were the convention to change, Congro.s,sioual procedure could 
admit the Cabinet officers to Congress ; after all, the Attorney-General 
and other Chiefs of Departments alri'ady appear before Congrc.ssional 
Comniittee.s to answer questions and give information. 

Of recent years the spectacle of the Congress panting for tlie 
breath of executive information, and the Pre.sident and the Cabinet 
labouring wastefully to influence the source of legislative sanction, 
has prompted tlie suggestion tliat Cabinet olFicers should meet Congress 
opetdy. The matter was indeed made the subject of an official report 
as far back as 1864.^ Again in 1881 the Senate reported in favour 
of the appearance in debate of the Cabinet officcr.s, and they urged 
the reform not only on the ground of its direct usefulness in legislation, 
but because it would cause the appointment of men of larger govern- 
mental calibre than the. existing system required or produced, thus ; 

‘ This system \v ill require the selection of the strongest men to the heads 
of departments and will require them to be well-equipped with the knowledge of 
their offices. It will also require the strongest men to be the leaders of Congress 
and participate in debate. It will bring these strong men in contact, perhaps 
into conflicf, to advance the public weal, and thus stimulate their abilities, 
and theirc Sorts, and will thus assuredly result to the good of the country.’” 


' Cf. Ford. Tht Uint^ and (irmvth of American Politics (1898), p. 87. 
“ .Sec \'ol. I, ettec. Reports, H.R., 38th Cong., C April 1864. 

” 4 Fell. 1881, Citee. of Senate, 46tb Cong., 3rd Scss., 1881, No. 837, 
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Anybody, indeed, who has served upon a public body, and is wise 
enough to see, and honest enough to admit, the sources of inspiration, 
will agree that one of the most valuable parts of the parliamentary 
system is that it offers an incomparable method of reciprocal stimula- 
tion, even as between opponents. Wilson looked towards such a 
system ; and Taft actually proposed its introduction in his annual 
Message of 1912.1 The view is held that the necessity of appearing 
on the floor of Congress would cause a more careful choice of Cabinet 
officers. 2 

Yet the scheme hangs fire, for there is a large weight of prejudice, 
academic and sentimental, against it, and an insufficiency of obvious 
(juantitative proofs of its utility. If this step were taken it would 
be a very obvious demonstration that the Constitutional arrangements 
of the Fathers had indeed broken down, and people are frightened of 
what lies beyond. 

Thus, still, the Presidential System is markedly different from the 
British Cabinet System. The form of its unity, the nature of its 
responsibility, the character of its connexion with the Legislature, 
and its place in the scheme of political parties, all mark it off strictly 
from the, latter. We think that it is defective in the qualities necessary 
to constructive statesmanship of the kind demanded by modern 
material and spiritual conditions. The three things which permit its 
continuance, are the formidable ones of fear of large changes by open 
and direct means in institutions which have become such intimate 
parts of social life ; the widespread ignorance of the nature of govern- 
ment even among Congressmen, whose selfishness also causes them 
jealously to grasp power ; and, thirdly, the limited range of Federal 
authority, for this, were it to be legally permitted and politically 
reejuired to act more comprehensively, and with profounder effect, 
would knock too sharply against the checks and balances of the 
Constitution for them to be assured of lengthy survival. 

^ Cf, op. dt., p. 32. His view put in his work on the Presidency w’as that besides 
causing Iho IVesident to search for men with legisJative experience, ‘ Jt would stmiu- 
Jalt* the iicad of each department hy the fear of [luhiio and direct inquiry into a more 
thorough familiarity with the actual operations of lus department and into a closer 
supervision of its business. On the other band, it would give the President what ho 
ought to have, some direct initiative in legislation and an opportunity through the 
presence of his competent representatives in (jongresa to keep each House advised 
of the fac'ts in the actual operation of the government. The time lost in Congress 
over uselesB discussion of issues that might be disposed of by a single statement 
from the head of the department, no one can appreciate unless he has filled such 
a place ’ (ibid., pp. 31, 32). 

^ Cf. Black, The Relation of the Executive Power to Legislation (1919), p. 93 ; McCall, 
The Business cf Congress, pp, 195, 199. 

For further views on tliis question, cf, Orth, *Pr«jidential Leadership,’ Yale Review, 
April, 1921 ; Macdonald, New Conslilution for a New America (1921) ; KowoU, ‘The 
Next Step in Washington,’ World's Work, Doe.. 1924~Mareh, 1925. 
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THE FRENCH CABINET 

I N Fraaoe tke cflEective Executive is, as in England and Germany, 
the direct issue of the Parties as in Parliament assembled. The 
Chief of State, the President of the Repubhc, is more than a 
figurehead, but not mucli more. The brunt of government is borne 
by the Cabinet, or, as it is called in Fraivee, the Conscil des Miymlres. 
As we have already seen in the case of England and the U.S.A., the 
efficiency of the Executive is governed by the combined effect of its 
legal power, its conventional attributes, and its composition. 

Cabinet government based fully upon Parliamentary consent came 
only in 1875, witli tlic simultaneous institution of Ministerial respon- 
sibility to the Chambers and the cstahli.shment of a non-hereditary 
Chief of State, olocted by the Chambers for a slrort term. The 
Constitutional Laws of the Republic provide (1) that every action of 
the President of the llcpuhlic must be counter-signed by a Minister, ^ 
(2) that ‘ Mimst(-rs are collectively responsible before the. Chambers 
for the general policy of tlie government, and individually for their 
personal acts (3) tliat * the President of the Republic is not respon- 
sible for anything except in the case of high treason (4) that ‘ the 
President of the Hej)ublic communicates with the Chambers by 
messages which are read at the tribune by a Minister (5) that 
‘ Ministers have the entiy to l)oth Chambers and may speak when 
they wish t<j ', and they may make use of the assistance of commis- 
sioners designated, for the discu.ssion of a specific project of law, by 
decree of the Prehid('nt of the Republic ; ^ and, finally (6) that a law 
declared urgent by both Chambers must at once be promulgated, but 
that within the normal time before promulgation, that is, within the 
course of the month following the transmission of the law to him, he 
may require a [)ailiainentary re-dehboration of the law.® 

Responsibility. The Constitutional Laws of 1875 were the first 
since the Revolution to make clear that the responsibility of Ministers 
meant princijjally political responsibility. Previous constitutional 
law and theory had not clearly distinguished between penal and 
political responsibility, nor had the former been decisively relegated 

■Lawof2.'5FeL. .Art, m. * Ibid., Art. VI. “Ibid. 

* Law of IB July 187.'3, Art. VI. « Ibid. “ Ibid., Art. VII. 
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as a minor and rare incident of of&ce.*- What, then, does political 
responsibility mean ? As in England it means nothing more than 
that where the matter is sufficiently serious a Minister wiU be refused 
the power to pursue a political career, because the Chambers will 
withdraw their confidence and the electorate may not return him. 
The attempt to find a more precise meaning has failed, although the 
Chamber of Deputies once attempted to invest it with serious meaning.* 
The result has been a relationship between the Government and the 
Chambers of a rather unsettled nature. Pierre says it means that the 
Government must hide nothing from the Chambers, that these have 
a continuous right to control and modify its policy and administrative 
activity. He does not, however, think that the Cabinet should fall, 
whenever one or some, or all, Ministers displease the Chambers. ‘ The 
question of confidence., which is distinct from that of responsibility, 
docs not arise unless the Government considers that it would be 
dangerous not to attempt to make its own will prevail.’ This is only 
the French equivalent for the English insistence that the Government 
need resign only on vital matters. Pierre says that the Minister ought 
to stay in office unless he has been directly and gravely denied, but 
until that point has been reached, an adverse ''ote should be followed 
by bending, but not breaking. He is constrained (by events, I am sure) 
to admit that the principle of collective responsibihty as it operates 
in France docs not preclude a Cabinet from permitting one of its 
members from spcaldng and voting in a sense different from that held 
officially by the Cabinet. Thus in 1904, Combes, President of the 
Council, explained to the Chamber that there was nothing wrong in a 
difference of opinion between two Ministers : 

*I do not think’, he said, ‘that it is to lie imagined that x and ij in con- 
senting to join the same Cabinet thereby repudiated their life-long doctrines. 

^ Cf. Jhiguit, op. cit.. If, aud Piorro, op. cit., VoL I, para. 105, o.g. The Consti- 
tution of 1848 provided, ‘In all cases of miniatciial responsibility, the National 
Asseinlily can, accoiding to circumatances, send the moulpated minister either before 
the high court of justice or before the ordinary coiirls for civil compensation.’ 

The Constitution of 1S.'52 abolished raini'^tenal eobdarity and provided for roapon- 
eibility to the Chief ot State only. 

“ See Pierre, Vol. 1, para. 107. In 1881 the Minister of Public Works calculated 
that tw’O and a half million franca would sufHco for the building of the Court of 
Accounts. Ultimately eleven million were spent. When a supplementary credit was 
asked for, the Commission of the Budget refused it, and asked the quection whether 
the Minister was not ‘responsible’ by the Constitution and according to the civil 
code re agency. The matter dragged on with learned arguments on all sides ; 
but the upshot was that no one could suggest a competent court and an appropriate 
judgement. On all sides it was agreed that a law was needed to define political re- 
sponsibility. Projects were submitted m 1883 {J. Off. Doc. Charnbre, p. 949) and 
again in 1894, 1H97, 1903; and in 1922 a law (10 August) was actually iiassod for- 
bidding ministers and under-secretarios consciously to undertake expenditure, on 
pain of ‘ forfeiture i.e. ‘ civil degradation ’ (according to Art. 167 of the Penal 
Code). This matter presumably would come liefore the onlinary criminal courts 
or the Senate (ef. Duguit, IV, 874 £f.). Apparently, also, the culprit is liable to sur- 
charge for the amount thus spent. 
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The Cabinet does not pretend to realize an absolute homogeneity. ... It 
pretends to reflect very exactly the republican majority of this assembly com- 
posed of four groups each of which professes divergent opinion on certain points.’ 

That is almost tlie exact opposite of responsibility as it is known 
in the British system ; for there it is pretended that unanimity exists, 
and the pretence is founded upon a reasonable expectation that men 
of one party, though of different shades of opinion, may by lifelong 
co-operation and mutual loyalty arrive at the unanimity and common 
will of a compromise.^ We shall see that in France certain conditions 
make this presumption fjuite impo.ssible, and that, in fact, political 
practice has virtually deleted the words ‘ collectively responsible ’ 
from the Constitution, 

However dubious, in fact, the meaning of responsibility, the Consti- 
tutional Laws thus concentrate, without ambiguity, the power and 
responsibility of government in the Ministers. The President appoints 
and dismisses them as an inekhmt of his power to appoint and dismiss 
civil and military officials.^ The question now is, what, conditions 
have governed the ojioration of f.hes(> elaiises ? Four stand out in 
the highest relief ; the Cabinet has no power to dissolve Parliament ; 
the Chambers are composed of a multiplicity of groups ; the Senate 
demanda Ministerial attention since it may trouble, if not overthrow, 
a Cabinet; and the Commissions arc rivals of Ministers. We must 
now examine what these conditions imply. 

No Cabinet Power to Dissolve. The President of the Republic 
was given by the Constitution tlii' power to dissolve the Chambers, 
before the expiry of their legal term, providing be could obtain the 
assent of the Senate to sueli a policy.® This article was dictated by 
the Mouarehist.s' desire to secure a strong, if not a monareliieal govern- 
ment, and to make the President and the Senate forceful counter- 
agents to universal suffrage and the Chamber of Deputies, wliile the 
Republicans saw m the Senate a i-lieek ujion the arbitrary use of the 
power of dissolution by the Executive. But the first, attempt to use 
this macliiner}', on the 10th May 1877, by the Royalist President, 
MacMalion, was so indubitably against the contemporary sentiment 
of tlie country, that it has never b(‘en ri'peated. Nor is that all. 
Parliamentarists were able to persuade the electorate and, of course, 
themselve.s, that the power of dissolution ought not to be used. The 

^ Cf. Bfigf'hot, The (Inirai ter of Sir Eoberl Perl (1850). Wfyrf"^ (Loiigmans, 1915), II. 

* Law of 25 Feh. 1875, Art. Ill, 4. Cf. Esmein {iSlhiuntu de Drod Consti- 
iuiionnd (7th ed.. 1921), Jl, 298 if.), who rt'niarkfl that the Constitution of 1848 and 
the Law's of 17 Feb. and 51 Aug. 1871 expressly gave the President the power of 
appointment and dismissal of Ministers. He coiiHiders that the pow'er is included in 
Art. Ill above) and that consequently Ministers are not merely ‘ delegues du 

President ’ iiut * fonctioniiaires de I’fitat Hauriou, Prfrifi dc Drod Comtiiuhonnel 
(1925), p. 409. also coiisulers llie pow'or is oblainefl from this article. Duguii (Traiti 
de iJroit ContiliUdtonntl, IV, 820) le oi the same opinion. 

® Law of 25 Feb, 1875, Art. V. 
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motive of the Deputies is obvious ; they vrash to retain their seats as 
long as possible, and to act against any Government, as they wish, 
with electoral impunity, and they are able to sustain this desire by 
the argument that the Chambers represent the sovereignty of the 
nation, and this again is sustainable by mere reference to the Seize- 
Mai. which has produced the habit of regarding dissolution as a cowp 
d'etat.^ The possibility of dissolution is never mentioned in normal 
times : it is no more than hinted at as a faint possibility — rather a 
fancy- when the incompetent turbulence of the Chambers is plainly 
bringing government not only to a dangerous pass, but into contempt. 
(It receives however increasing favour from the parties of the Extreme 
Kigbt.) Let it then be understood that no power of dis.solution exists 
in France. The Chamber of Dejmties always lasts its full legal term — 
four years. The Government of the day has no weapon with which 
to ward off on.slaught.s, or to iittack and disperse a parliamentary con- 
spiracy, even the most factious. The political effects are dire. As 
factiousness cannot be subjugated, sovereignty is thrown into the 
bands of any grouji, however small, which any time possesses the 
balanee of power. Two or three men in a key group may decide the 
hite of a Ministry, and even if they do not possess the power to over- 
throw t li(' Government, tlu'y may easily possess the power of throwing it 
into a state of fearful anxiety, and of dietating vital changes in its 
jirogramme. Thu.s, the Government has no power of defence or 
retribution. That is a serious evil, for it means that the value of its 
ti'chnical counsel is wasted for Parhament and the country. It may 
he compelled to reJmqui.sh it.s informed policy for the unsifted in-spira- 
fion of a small knot of wilful men. 

That is not all. For the Cabinet has no power to force these 
opponents to measure their own desires for office, their personal dis- 
tiiictioii, their joy of unmeasured criticism and lust of domination, - 
their ‘ carnal imagination ’ as Cromwell called it (when he distin- 
guished hetween considered eoiivietiou and the satisfaction of personal 
apjietites) — against the damage these might do to the people. There 
i.s no way of recalling flic Deputie.s to a sense of their trusteeship and 
of compelling a close scrutiny of its terms. The criterion of judge- 
ment in a contest becomes intra-parliamentary and ceases to be at 
all popular. The groups are i.solated in Parliament and are not 
recallable to the fact that they ought continually to listen to the 
voice of the people. French political crises are not national ; they 
are personal, parliamentary and Cabinet crises. But the effects of 
the crise.s are deadly. They fill the Deputies with a sense of power, 
encourage tlie headstrong ; and only when a long accumulation of 
legislative, executive and financial mistakes has disgusted the country 

^ Cf. Bodley. France (rev. ed., 1907), pp. 230, 231 ; Barthelemy, The Oovernmmt 
of France ; Siegfried, T ableau des Fartis Folit%ques. 
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and brought it within sight of d^nestic ruin and international dis- 
repute, can the Cabinet prevail, by threats and imagery of the dire 
results, upon the groups to accept its version of the national necessities. 

The Groups and the Cabinet. Since the Cabinet has no power 
to compel a group to choose between it and a contest before the people, 
while the groups have Ml power to undermine and overthrow a 
government, there is everything to encourage the formation of groups. 
For even to command ten or fifteen votes is to become an arbiter of 
the fate of governments, and to become ‘ ministrable ’. It is for this 
reason, quite as much as out of any intellectual honesty, that France 
has so many groups. There is nothing to check the transformation 
of a caprice, as well as a sound intellectual doubt, into a new party. 

There arc many groups. In the Parliament of 1924-8 there were 
ten groups, and thirty-one members belonging to no group. No 
group has ever secured a majority of the Chamber ; none of such a 
size has ever gone to the country as one body with a co-ordinated 
policy which it was prepared to carry into effect should it receive a 
majority of suffrages, i even the bhc national of 1919, although kept 
together by the cohesive force of national reconstruction and ven- 
geance, fell into pieces. Hence every government has been a coalition. 

The Terms of Coalition. The initiative in its formation must 
be and is talren by the President of the Republic. He has obviously 
a number of choices —the Chamber of 1928, for example, contained 
three possible majorities — and even apart from consideration.s of policy, 
which have always moved Presidents in their approach to a Ministry, 
personal preferences also have some weight, as with Poincare and 
Clemenoean. But he is concerned to find a practicable government, 
and his principal anxiety is to discover the basis of a working majority, 
even if it sliould not be that which would best meet his own policy. 
With this intention he confers first with the President of the Chamber 
and the Senate. This custom began with MacMahon, who actually 
offered the formation of a Cabinet to the Presidents, on the assumption 
that since they had been elected to their pre-eminent position by 
parhamontory majorities, they would naturally be able to form a 
Ministry. Thi-y refused, but on several occasions the President 
of the Chamber of Deputies has become Prime Minister. The sug- 
gestions of the Presidents are translated into offers made to various 
jiarty leaders, and in some cases, to certain outstanding men who 
belong to no party at all, to form a government. These leaders, 
who are often without any organized party following, ^ consult 
with friends to discover where the greatest strength compatible with 
the longest time in office is to be sought ; is it entirely on the Left, or 

’ Gf, the outline of parties and groups as given in Chap XV, supra. 

E.g. m 1914 Briand was not inscribed in any group ; in 1919 MiUorand was a 
saut^e. 
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will it be among the Moderate groups, or must an attempt be made 
to induce a Right group to co-operate with the Moderate Left ? The 
Chairmen of the Foreign Affairs and Finance Commissions are con- 
siUted by the President and the aspirant Prime Minister, to give light, 
and sometimes weight, to their quest. Then the groups are approached. 
These are not usually engaged by their leaders, but hold a meeting to 
determine their attitude. They have various things to consider : 
whether they wish to serve with this particular person at their head, 
whether, accepting his person, they can accept the policy, whether, 
accepting these, they can co-operate with the other groups of the 
‘combination’, and further, whether the number and importance of 
the Ministries and Under-Secretaryships are satisfactory. One section 
— the Socialist Party— never accepts ofSce, but it is asked for its 
engagement to vote with the Government, or to abstain on certain 
occasions, in return for hostages of policy.^ Nor is this all : the creator 
of the Cabinet is careful to include as few small groups as possible, for 
the larger the number of included groups the greater the compromise 
on principle, and the larger the number of joints the greater the fear 
and prospcict of fissure. 

Now, if two conditions were present the ‘ concentration ’ Cabinet, 
or the combinaison, as it is called, would suffice, and live a long time 
compared with their actual length of life. The conditions are, first, 
that the groups should enter the combination as one man, and secondly, 
that they should remain faithful to the combination.^ Neither of 
these conditions exists, and neither can exist. The first does not and 
cannot exist, because every group contains dissentients, who will not 
follow their leader’s person or policy, or who seek their own advance- 
ment by the overthrow of one Ministry, hopiug that the formation of 
a new one will find them more favourably placed to dominate or com- 
mand office. The fact is that the conventions of party loyalty arc 
not accepted in France, as they are in England, owing to the inability 
of the Deputy to subject himself and his special convictions to public 
policy as interpreted by common consent. There is no way to force 
him into a state of discipline since dissolution is impossible : hence 
Jack can always find an argument to prove that he is as good as his 
master. Nor does the vote of the group, whether it be unanimous 
or spht, reveal the true state of mind of the groups : nor does it afford 
a guarantee that in other circumstances the conditions of to-day will 

^ Cf. Maurice Privat, Les Heures d' Andre Tardiev, (1930), for an excellent analysis 
of the various changes of Government in 1929-30. Cf. also for the i-clationship 
between Radical Socialists and Socialists, Herriot, Pourguoi je suis Eadicnl Socialist. 
Cf. also Suarez, De Poincari d Poincari, and. Marcellin, Les Politiciena (4 vols.) and 
Voyage, autour de la Chambre. 

* Cf. Le Temps, 30 Jan. 1904, with regard to the difference of opinion in the 
Cabinet : ‘ The Cabinet was formed on a definite programme upon the various 
parts of which there was accord between the Ministers. Other questions were re- 
served. , . 
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be acopptod by the same number. It is a fact well known, also, in 
all parliaments, that men rise by intransigent opposition, while when 
they follow the Grovcrnment they are expected to be silent. 

Nor is the coale.scing part of the group to be relied upon for 
long. The full difficulties of a programme cannot possibly be adum- 
brated in the few days of Cabinet making, and as soon as they become 
patent in tlie course of Cabinet discu,ssion, the signs of a rift appear. 
Further, the coalition cannot control the future ; at any moment 
an affair may arise — an anarchist may throw a bomb, a bank may 
fail, an army or civil service scandal be unearthed, a crui.ser may sink, 
a clash betwe(‘ri army or naval forces may accidentally occur thousands 
of miles away--and a new question of principle i.s suddenly thrust 
upon a Cabinet of many jointed pieces, and a hungry, tumultuous and 
theatrical assembly. Moreover, these men do not really get to know 
each other until they find themselves in the same Cabinet : their life, 
till then, has probaldy been spent in unrestrained invective and 
piirliamentary and electoral sniping against each other. Within our 
individual bo.soms, witliin our own families, within our own group, 
we are prepared to forgive ugly manneri.sms. faulty elocution, the 
cackle ot t hose who advertise their egoi.stie facetiae ; wc are pre- 
pared to overlook .self-seeking and physical rejmlsiveness, — not that, 
however, of tliose outside the pale ! They .sm ! Wc, therefore, are 
either too fraidv or not frank enough. No original loyalty holds the 
Freneh Caliinet together : it is the adventure which does all, or fails ; 
and it fails too sooii.^ 

Doomed Ministries. A majority has been obtained for one 
or two things ; when these arc exhausted the Government must ridy 
ujioii its reserves of cliaraetier ts) meet an emergency. It has no reserves 
of character. Should it observe signs of secession it i.s obliged to trim 
its law.s and policies to obtain the momentary aup[)ort' of some majority 
other than that inehided in tlic coalition. It spends as much time on 
the counteraction of guerilla niameuvres as iijion administration and 
the consideration of policy. Its fir.st duty is not to govern, but to 
keep alive. This was the bitter complaint made by one of the most 
successful of French Prime Ministers, Waldcck-Kousseau, on the 
occasion of his resignation ; 

■ Wo were condemuod to adopt a.s the rulo supremo above all otliers the 
nceessity of not fallini;. had to inuko concesHiona of prineiple, while strain- 

^ Vi. Ja?yret, i.ri JieiHfhhgur et Ut Politicieti.fi (llMlll) — and obscrvatir)n .shows elearlv 
that the eoiiditioii obtaiii.s to-day: ‘Further, the rnt-ton d'etre of these ministries 
never varies. A ealculaliun creates them, a second ealeulation destroys them. How 
they are constituted every one knows. They are entered by the influence of a ^roup, 
comradeship, mtngiir, suppleness They are comhmalions in which }irmeiples play 
no part. As for reforms, let us not talk of them *. they are always being talked 
about , e\erv luinisteruil declaration mentions them, all sorts of them ; but that does 
not mean an\ thing ; they are the liaditUmal tinsel with which all mountebanks 
decorate themselves. Only one question is really important : who gets office ! . . .’ 
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ing ourselves to baulk their realization. One day, in order to avoid a defeat 
with which we were threatened by an interpellation from Klotz and Magniaudd, 
wc were obliged to introduce a Bill on income tax ; later, we had to enter into 
the question of workers’ pensions. Neither of these things could be actually 
carried out.’ ' 

The members of the Cabinet can rarely be tru.sted to support each 
other in tlie Chambers, not from direct ill will, but because there is 
insufficient unity of direction in a Cabinet thus composed. The 
absence of the Prime Minister from debate is always dangerous for 
a Ministry : his pre.senec is apt to bring him many disappointments. 
In short there is no Ministry : there is only a collection of Ministers. 
This weak entity, headed by a Prime Minister who cannot count upon 
his colleagues except as a result of his own character and extra- 
ordinary personal exertion, meets a Chamber only too prepared to 
.show off at its expense. Tha Jiollants are ready to ebb off to wherever 
])ower seems to be moving. As .soon as a Ministry makes a concession 
to a centre group to obtain support, the groups at the extremes become 
sii.spieious ; as soon as a group on cither wing is propitiated, the other 
wing, and perhaps the centre, is antagonized. Briand is aih'iiowledgod 
as the great political master, not becixu.se he is fertile in policy, but 
because he can keep enougli groups in harmony on critical occasions. 
A ground for overthrowing the Government can always be found, 
something to rally enough ‘ floating ’ votes and all dissentients for a 
simple resolution ; for there is everything to be gained and nothing 
to be lost. The Government may be overturned by a direct vote of 
no confidence, or the loss of a desired measure, or by the most frequently 
used method, Iho interpellation upon the Government’s policy.^ The 
interpellation is only the instrument of the Deputies’ fundamental 
anarchy ; and its restriction to Fridays is not operative on matters of 
confidence m the Government. What is the result ? The House is 
delivered over to liehaviour which makes rational discussion of meas- 
ures wcllnigh impossible : hence the additional importance of the 
Commissioners. The Calhnet cannot control the time of discussion. 
Law and admini.stration are the subjects of compromises inappropriate 

^ Cf. ibid. : ‘ Us activity reduces iiscif to a clever strategy to preserve itself 
from intestine divisions or parliamentary snares. Besides its doelared adversaries 
who have the right to attack it, it. has l»ehinfl it within its own trwtps, a mob of 
ministrables ” clawing il, oxtiting it by their screams — while preparing to bite 
and strangle it.’ Cf. the same author’s Le Goavernement ct It Parlcment, in V Avenir 
dc la France (written in 1918), p. 134 ff. 

Cf. also JuJe.s Kocho, Quand serons-nova en p. lob: ‘ Ministers, not 

feeling any solid strength behind them, desiring to live, seeing thomselves at the 
mercy of the Chamber of Deputies, never dare to be themselves, to defend "what 
they think is most just, and fight what they believe to be bad and dangerous. They 
try abo>e all to get the favour of the majority, To last ” is their one and only 
device, and when they have to save their Uvea at the cost of the superior interests 
of the nation or the Budget so much the worse for the nation and the taxpayers I * 
See also J)ei larntlons M iniat^riellea (cited above). 

^ Cf. Chap. XIX, supra. 
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I to the objects to be efiected. Nor is it of any avail for anxious Prime 
‘ Ministers to bully the House. ^ Reforms are debated, left, and put 
off for years. A government may not be directly defeated, but it 
observes that its majorities are falling low, that there are intrigues 
in the lobbies, and, ominous event I abstentions from divisions increase. * 
At this, some governments reconstruct ; but most adopt the equiva- 
lent of the threat to resign, which, presented suddenly, in any walk of 
life, has the momentary effect of producing a reaction of confidence ; 
they ask for a positive vote of confidence, foser la question de conjiance. 
This is not done directly, but upon a particular measure ; and this 
brusque, but on the whole weak threat, is the nearest to coercion to 
which French governments attain. 

On critical occasions the regime we have described has been modified 
for a time, and Ministries have lived an abnormally long life. Thus 
Waldeck-Rousscau held offiee for nearly three years (Juno, 1899— 
June, i9U2), his successor Combes for over two and half years (to 
January, 1905). The parties of the Left were then hotly engaged in the 
policy of the Separation of Church and State, and four of them formed 
a loose confederation to support these Ministers. Their delegates 
formed a coimcil for the discussion and settlement of affairs prior to 
appearances before the Chambers. The ‘ delegation des gauches as 
it was called, was bitterly denounced as destructive of ministerial 
responsibility, ‘ a second ministry, extra-constitutional and irrespon- 
sible the oppressor of governments. Combos, at any rate, found 
the politic an.swor to his critics : 

‘ The policy I practi.se is founded upon intimate coilaborntion of the groups. 
It supposes a previous understanding between the Government which proposes 
and the group.s which accept. It supposes a community of ideas and views, 
which after all make it quite indifferent, whether the idea comes from the majority 
or from the Government.’ * 

In tin' cleetioiLs of 1902, however, the Left did not fight as one, 
party, or even as a confederation. In 190.3, there already began 

^ Cf. Milleranii’s outburst in the Chamber of Deputie.a, 22 Jan. 1U20 {PoUiiad 
Revieu^ of tin' Furfiff/i Voi. T. No. 13, p. 30.'}) : ' i have heard it said that the 

composition of the Cabinet has caused a certain unea.sme8a If such uneasiness 
exists, allow me to calm it. We are not all men of one party. To servo the Republic, 
to serve l’'rance, I invito the help of all. 

‘ I am not going to ho the “ prisoner ” of any faction. Do you suppose that the 
Cabinet which is offered you, after all the lessons of the War, has any' intention of 
engaging again in that hitenial discord, or of adopting those administrative practices 
against which more than one of u.s have strongly' protested ? Tins Government 
comes before you as one of harmony and efficient work. And what the Government 
is, that will its subordinates lie. Prefects, sub-prefects, officials of every sort have 
one duty and one only — administration. There can be no suggestion that any 
official of any class, in any circumstances whatever, will so far lower himself as to 
become agent of any' person or group of persons. If he does he shall pay dearly.’ 

* Cf. A. Ribot, Leiires d an Ami (1924). 

* Cbambre, sconce, 24 Nov. 1902. 

* Ibid., 14 Jan. 1905. 
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strong movements of dissent from the Moderate Left group which 
considered that Combes was going too far. In 1904, in March, a 
secretly planned attack resulted in a vote of confidence of 283 against 
271[m^favour of the Government ; and some of the adverse votes are 
saidj[to have changed to support, pending the count, when it was seen 
that the Government was not quite beaten. Then the groups broke 
into factions. A frontal attack having failed, individual Ministers 
were attacked for widely difierent reasons. The Minister for War 
resigned. Doumer, an opponent of Combes, was elected Chairman 
of the Budget Commission and worried the Government there. Inter- 
pellations on the anti-clerical activities of the Prefets raked the Govern- 
ment day after day. Doumer was elected President of the Chamber 
against a candidate of the Government by 266 against 240 votes. The 
Government vacillated, sought a vote of confidence, which it obtained 
by 291 votes against 277, and then resigned. The bloc dissolved. ■ 

Again immediately after the War, in the election of 1919, a ‘ bloc na- 
tional ’ was formed, comprising the Centre and Moderate Right Groups,^ 
to maintain the Treaty of Versailles, and to operate against everything 
which could be called Bolshevik. The bloc was formed partly to 
take advantage of the queer system of Proportional Representation 
introduced in that year, and in this it succeeded very well. Yet no 
single government stood long upon this basis. Three governments 
shared two years between them, and Poincard followed for a long spell 
which was extorted from the Chamber on the urgent plea of foreign 
danger (Reparations, the Ruhr, etc.) and financial disaster. In the 
elections of May, 1924, the bloc still sub.sisted and fought on tho 
common but vague Poincar§ programme. On this occasion the 
Cartel des Gauches, a loose alhanco of the Left Groups, came into being, 
to dispute the electoral advantages with the bloc, and did so with 
some success. There followed seven governments which needed the 
support of groups of the Centre and the Right, until that of Poincarfi 
in July, 1926, which saw the electoral period out. 

We may conclude that only in urgent and critical days do govern- 
ments of any duration arise, and even then they are subject to all the 
weaknesses of a faulty party system, and defective parliamentary 
morals. The extraordinary and disquieting fact is, however, that 
the system is regarded without that zealous critical spirit which 
often results in reforms, and even so eminent a person as Esmein was 
prepared to accept the bloc system provided pohey was not discussed 
and decided except in the Chambers (‘ because it is the honour of the 
Parliamentary system to be a system of free discussion ’), that 
members of groups retained the complete hberty of their opinions and 
votes, and that there should be no contract between Ministers and the 

^ The Democratic Alliance, Republican Federation, Republican Socialists uid 
Action Libhal. 
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groups which would bind the liberty of action of either party. i Even 
Duguit, whose life was seemingly spent in the research of pohtical 
reahties, does not seem to know whether the Ministers should lead 
or whether they should follow the groups. “ 

The Opposition. The Opposition is quite as badly organized as 
the Cabinet. It has no such recognized authority as in England. It 
is composed of a fortuitous junction of heterogeneous, often bitterly 
hostile, groups. The Cabinet suffers all the defects of being the result 
of concentration, but it at least concentrates groups more approxi- 
mately like-minded than the Opposition. There is, of course, no 
single opposition, but several opposition groups, and they become one 
opposition not by concentrating, but by converging. And then, 
having attained a kill, they diverge. The Government is, therefore, 
faced by no consistent and regular machinery of criticism, bnt by 
irre.sponsible lethal attacks. For the attackers cannot be sure that 
they will form part of a government ; and if they can be sure of this, 
they cannot be sure of the policy in which they will be engaged. Hence 
their criticism is not tempered, as in England the Opposition's criticism 
is tempered, by the thought that it may one day have to be justified 
by practice. A premium is placed upon exaggeration and incitement. 
Nor is that all. The Opposition, as a single body, is only a momentary 
phenomenon, and disappears at the precise time when the President 
might de.sice to call it to office. It is often only a few votes, hardly 
a score, more powerful than the governmiuit it has overthrown ; 
scarcely able, even if united, to govern. Tiie groups, however, are 
back in their re.spectivc camps, and some of them cannot possibly 
help to form a new government, while some of the old groups must 
remain in tlie next combination. 

Short-lived Cabinets. The result is, of coursi*. ministerial 
in.staiiility. Between 1873 and 1928, there were sixty-eight Cabinets.^ 
Each Cainnet lived on the average a span of only nine and a half months. 

^ 8th eel., 1, 284. 

^ IV, 847 . ‘ But we must assert that iu spite of its responsihiJity. rather because 
of its respotiNihjiity, the Ministry must play an active lOlo anti itself deleiinuie the 
sense of the iiupulsion given to general pohey, except that il must rotue if the policy 
which it follows is disapproved by one of the (Chambers. Jf, mslcad of this, the 
Government limith itself to following the impulsion coming from the Chaml«jrs, or 
from one of them, one is no longer in the pariiamoutary system ; one is outside the 
Constitution. All the power is concentrated then in one of tlie Chambers, and the 
Governmeni ceases to he the collaborator of Barhament to becomo the servant of 
such and sucli parliamentary groups. The Crovemment, in short, must have its 
policy, must defend it before the Chambers and, if one of them disapprove of it, 
il must go.’ 

^ This calculation l»egins in May, 1873, in order to rule out the formative period 
after the war of 1870 ; and excludes three Cabinets which lasted less than a week, 
as these were httle more than attempts to form a government. My friend, iMr. Lindsay 
Hogers, reviews broadly the same facts as I do in his article ‘ Ministerial Instability 
in France,’ in Am. BoL jSci. Qn.f March, 1031, bnt his calculations are on a slightly 
different basis. 
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There were, counting Cabinets of less than a week, seventy-one minis- 
terial and parliamentary disturbances, a matter which has powerfully 
contributed to bringing parliamentary government into contempt. 
The instability is better appreciated if we leave out of the average 
four ministries of great length for France : then the average time of 
office becomes eight months. Thus Waldeck-liousseau was in office 
practically three years. Combes over two and half years, and Clemen- 
ceau two and three-quarter years (1906-9), and again Clemcnceau (1917- 
20, nearly three years) ; in all eleven and a quarter years. Thus sixty- 
four governments held office in forty-three and a quarter years ; and 
the average duration was eight months. The following table is also 
lovealing. 


Duration Number 

0 months and under ...... 28 

6-12 months ... ... 24 

12-18 months ....... 7 

18-24 montlis ....... 1 

24 mouths and over ... . . .8 


Now, each of these changes of Ministry meant no complete re- 
newal of all the offices, for one or more groiips stayed in the new 
combination — sometimes little more than the overthrow of a Prime 
Minister occurred. Ministerial changes arc, in fact, ministeres de 
rrpWrm/f, re-pla.stered ministries, and the practice of replastering is 
sometimes called dosafjc or ‘ dosing ' a dying patient. As a rule 
hetween one-half and three-quartin-s of the previous Ministry serve in 
the new one. This is indeed a mitigation of all the administrative evils 
which might follow. Yet. the consequences are sufficiently bad, as 
we shall see from a closer inspection of certain .statistics. Further, 
the political facts have practically extinguished the phrase of the 
constitution, that Ministries are collectively responsible. There is 
hardly ever a complete clearance of a defeated Ministry. There 
are frequent individual rcsignation.s.* It must have been felt that 
■such frequent changes of tlie whole Ministry were too disastrous. Yet 
these individual resignations weaken rather than strengthen the 
Ministry, and they are often the immediate prelude to a downfall. 
Once the Deputies have tasted blood. . . . 

Intermittent Premiership. The value of a Prime Ministership 
is lost if the man has not a long and unbroken span of office. In 
France there were from 1873 to 1928, thirty-eight different Presidents 
of the Council ; ^ their average length of office was thus about exactly 
eighteen months. But some held office for fairly long spells, and 


’ Cofiiiider especially the sut'cessioc of Ministers of ^Finance from 1924 to 1928. 
“ Omitting Cabineth under one week. 
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recurrently. The former table is valid for contiwaous Prime Minister- 
ship : the following one for total service as Prime Minister. 

Total Length of Service as Prime Minister 


Duration Number 

Under 6 months ...... 10 

6-12 months ....... 13 

12-18 months ....... 3 

18-24 months ....... 5 

24-30 months ....... 1 

30-36 months ....... 2 

36-42 months ....... 1 

42-48 mouths ....... 0 

48 months and over ...... 4 


Further, the Prime Mini.ster c.amo not as of right, with previous 
acknowledgement of follower-s, and the deference of liis colleagues. 
Much of his time wa.s inevitably spent in attempting to secure a 
practical supremacy.^ 

Loss of Administrative Control. Few men held their Depart- 
ments long enough to make an informed impression upon the quality 
of their activity. Nor are they in office long enough to learn the 
results of their own legislation, or to initiate far-sighted jiolieies. 
We must remember, also, that French ministries are peculiarly liable 
to loss of time from practices which are more rigidly regulated in 
England, deputations, visits from members of Parliament, members of 
Commissions, etc. ; for they have not learnt that to be the tribunes 
of the peojile is to have in mind flie whole people and not to give way 
to the solicitations of the persistent.® A duty is owed to the inarticu- 

‘ Cf. P. Dubois. Kiihard, VOnjanizalion Technique <le V£tat (1930), p. 205 : ‘ In 
'France it is by oratorical talent tliat ono becomes Prime Minister and it is often 
legal training which jiaves the way to this eminence, but once in power, the head 
of the Otivcrumeiit remains what he was; that which entirely occupies him in his 
office, that moreover for which he feels best prepared, is the constant need of ooii- 
vmemg people ; ho must convince his colleagues in the Cabinet, he must convince 
the ChambiT and the IScnato and often the country itself ; the preparation of his 
speechoR from the tribune takas so much of hia time that there is very little left 
in which he can act as head of the Stato-EuWrpnse 

* M. Le])ine, a high ollicial of long and varied cxjKirjonco, spoakmg al the Academie 
des SciencpH Morales ct Politiques, said {Scanccs ei Travaux, Pans, 1928, p. 338 £f.) : 
‘I say that the central authority is not directed, and that is in great measure the 
fault of the pailiamentary regime as we praAitise it. The ministers are generally 
chosen not for their competence but for entirely different reasons. They are not 
allowed the time to study their department and make themselves masUirs of it. 
And during their short term in office they are distracted by so many absorbing occu- 
jiations, audiences, commissions, sessions of both chambers, speooheg. journeys, etc., 
that they are left with no leiflure to do the work of administrators, that is to say 
to direct their departments and to give them the impulsion, they expect from the 
head. “ The >oung officials do not take respoMibility ; the old refuse it. Instead 
of searching for solutions they temporize and tho mounting flood of files submerges 
them.” ’ 
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late, btit it is not paid. And the added seriousness of such a situation 
is this : that the people and the administrators, finding that the 
responsible Minister can do so bttle, are tempted to deny the 
value of democracy altogether, and suggest the establishment of 
administrative syndicalism, in which the technical head of the service 
appears before Parliament and does the creative work which a Minister 
should do.^ 

In spite of the argument that upon the fall of a Ministry some 
Ministers remain in the next Cabinet, there is a serious discontinuancy 
in the headship of departments. Thus in the period 1873 to 1928, 
some fifty-five years, the principal departments had the following 
numbers of incumbents : 


Foreign Affairs ....... 14 

Interior ........ 22 

Finance ........ 24 

Agriculture ....... 27 

Instruction ....... 27 

Colonics ........ 27 

War 28 

Navy 32 

Justice ........ 34 

Commerce ........ 35 

Works ........ 38 

(Labour since 1906) ...... 12 


Thus, the average amount of change varied between once in three 
and a quarter years, and once in sixteen months. Moreover, even 
where there was continuity of office it was with different colleagues, 
with a different Prime Minister, and based on a different parliamentary 
coalition. 2 

The Senate. The Senate is an extra source of difficulty to the 
Government. It is true that a government has only been overturned 
by the action of the Senate, thrice in the history of the Republic, but 
I he Government cannot get its legislation through the Senate without 
taking special time and trouble to do so. Further, it must suffer 
interpellations upon its policy in that Chamber also. Now the 
Chamber of Deputies has secured a primacy over the Senate as a 
representative of the people, and Ministries defeated in the Chamber, 


^ Cf. Henri Chardon, Acadcniie des Sciences Morales et Politiqucd), p. 381 ff., and 
Kobert de Jouvcnol, La Edpublique des Camarades (ed. of 1924), Part li. 

^ This table does not, however, include an account of the Ministries held by Prime 
Ministers. Heinborg, in an article in the Am. Pol, Sci. Qu., May, 1931, on ‘ The 
Personnel of French Cabinets, 1871-1930 and counting on the basis of eighiy- 
twtt premiorshipa, says : ‘ During thirty of the eighty-two terms, the premier has 

hold the portfolio of foreign affairs ; during twenty, that of mmister of the interior ; 
ten, that of justice ; five, that of tinanco ; and he has been without portfolio during 
four terms.* 

VOL. II. — 68 
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but sustained by the Senate, have no chance of life at all. Though 
Ministries harassed or defeated in the Senate, but sustained in the 
House may, and do, go on living, yet there is always the possibility that 
the obstruction of the Senate, as in 1896, 1913, and 1930, may so dis- 
credit or disgust a government as to cause its fall.^ Hence the Govern- 
ment must in normal circumstances walk warily ; the question of 
confidence was put in the Senate ten times,® between 1896 and 1924. 

The Government assures itself of support by taking some of its 
Ministers from the Senate ; and in this way, too, it secures the help 
of many capable statesmen. Since 1873 the Senate has contributed 
thirteen Prime Ministers out of a total of thirty-nine, and about 200 
Senators of about 650 Ministers.® Tims Ministries always contain at 
least two members of the Senate, and often more. 

The Commissions. We have already seen that the Commissions 
play a large, part in the legislative, financial, and administrative work 
of government. They contain old and experienced members of 
Cabinets, and they are the nurseries of future Ministers. They weaken 
the Ministers because they are powerful rivals and the Chambers look 
to them for guidance, whereas, in England, the sources of inspiration 
arc purely Ministerial. Moreover, they are the Deputies and Senators 
organized as continuous guikls, and they always act as prosecuting 
attorneys and professional defensive societies, towards Ministers. 
They cannot see why Ministers should arrogate to themselves, full 
control and sole leadership. Ministers are able, therefore, to suggest 
that the blame, for faulty projects, inapprojiriate administration, waste 
of time, and tardiness is upon the Commissions, and no one can discover 
the exact truth of the matter. The Commissions again, by their power 
of departmental penetration, are able to prepare the parliamentary 
defeat of the Ministers. 

Results. The results of .such a system arc easily inferrable, and 
in practice are patent. Tbcre is administrative vacillation, spasmodie 
interference with, but weak control of the Civil Service, necessary 
reforms arc postponed, finances are di.sordered (and only a dictatorial 
regime has been able to imjirove them), while the sense of responsibility 
is reduced to the lowest ebb. 

The truth is that France is govwnc'd by a Parliament in which the 
basis of action is almost one of unanimous consent, or liberum veto, and 

* On the constitutional law of the matter (and this is one more jiroof of the 
vagueness of ouiistirutions) Duguit takes the view that the Government is as respon- 
sible to the Senate as to the (Jhamber; Esmein that the English practice was intended 
to be followed and ought to be conniilered as implied by the Erench constitution. 
Of. T)iJguit, 853 if, ; Esmein (7tli ed.), 1I» 234 if. 

“ C’f. Redslob, Le Htgime Parlejnentairc. 

^ This figure covers tlio period from May, 1873, to November, 1928 , and in the 
Senate figures apyiear Rouvier and Kibot, who were narhor Prime Ministers while 
Deputies. I exclude also General Uoehliouid, Prime Mimster tor twenty days m 
1877 ; ho was not a member of Parliament. 
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government lives either weakly on sufferance or snatches occasionally 
at dictatorial power to carry out the most urgent defences against 
financial or administrative collapse. 

Secondary Factors. It is clear that in such a system the 
President of the Republic may claim and obtain more power than the 
Crown in England. For lie represents continuity against change ; 
and his experience is not lightly to be discarded by the Cabinet. There 
are two types of Cabinet meeting : the Conseil des Minislres and the 
Cuhseil de. Cabinet. The former is a meeting of Ministers with the 
President of the Republic a.s presiding officer, and it deliberates on 
policy ; the latter meets under the presidency of the Prime Minister 
•and deliberates on tactics : the one is national, the second, parlia- 
mentary. In five years the President sees on the average six or seven 
governments ; he has le.arnt their hopes, their phins, their policies, 
their measures, and their fate. The dullest could not have lived 
without learning, nor could the lessons be without effect upon the 
•Ministers ; more, if he is a creative statesman like Grevy, or Poincare, 
or Millerand, ho cannot bo without an added influence upon the Council. 
And history shows that the Presidents who riesired it have been jiart 
of the efficient executive of France. 

Commissioners. The Constitution gives Ministers the right to 
assistance by Comrnissioner.s during parliamentary debate. This is a 
right which does not exist in England, which cannot exist in the 
C.S.A. in open session, but which is of long lineage on the Continent. 
It IS a ver^'’ I'aluable gift to Ministers who may have on their benches 
experts to prompt them, and even to spcalc in their placi' where the 
answer or information is beyond fhem. In England the officials, by 
simple custom, stand by the Speaker's chair and whisper their life- 
saving help to (he Ministers. In France, the Commissioner may 
mount the tribune. The practice of the. Constitution jiermits the help 
of the Commissioner in tlie ease of bills, resolutions, and interpel- 
Inlions. The Commissioner is expected not to make, saucy retorts in 
I lie manner of Ministers or Deputies ; and a respectful demeanour is 
expected of him. Nor is he permitted to seem to take the resjionsi- 
hility for any action which is the Minister’s, and the Minister, too, is 
held strictly responsible for all the actions of his Depart ment. Further, 
it has been determined that questions must be answered by Ministers. 
There is an obvious benefit in this practice. It is clear that the expert 
can deal better with difficulties than the Minister, especially Ministers 
so short-lived. The technical nature of many bills has proved a 
serious strain on Ministers in modern legislation, who have to be 
coached, and are unable to draw on the deep sources of professional 
knowledge. But there are disadvantages : the one that it takes away 
from the dignity of Ministers who are often demonstrated to be mere 
figureheads ; tlie second, that Ministers are the less compelled to 
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master all the details relevant to a policy or a statute ; the third, that 
sometimes officials, whose actions are in question, are brought forward 
as commissioners to answer for themselves, and though it is true that 
they know the facts, the Minister rather should be at once their cross- 
examiner and their advocate. Yet with careful limitation the practice 
should be useful in all legislatures ; ^ the limitation being that which 
is aimed at, and on the whole, attained in France, that the Commis- 
sioner is nothing more than the technical assistant of the Minister, and 
never his substitute. 

An Unorganized Council. Until the War the French Cabinet 
had no rules of procedure, no agenda, no minutes, no secretary. 
There was less preparation for its work than in England before the 
War. Subjects were introduced by the Ministers or the President 
of the Council, at haphazard, and treated by a desultory and 
usually a tediously long and indecisive conversation. In 191G 
Ribot created a Secretariat of the Cabinet on the model of the Secre- 
tariat of the War Cabinet created by Lloyd George. This was trans- 
formed by Painlevo and Clemenceau into an Under-Secretaryship of 
State attached to tiie Presidency of the Council. This organization 
brought together information for the Prime Minister and co-ordinated 
and energized the work of the individual departments. ® The organi- 
zation ceased to he continuous alter the War, depending upon the 
varying personalities of the Prime Ministers. 

Complaints wore many that the Cabinet was not equipped appro- 
priately for its tasks, and it was suggested that there should be more 
careful and considered attention to the jirojects prepared by the 
Ministries and their consultativii councils, “ that the Presidency of 
the Council should be aided by a pennanent council which would 
promote both continuity of policy from Cabinet to Cabinet and the 
ascendency of the Prime Minister,* that the number of independent 
Ministries should be diminished to improve collective council and 

^ Cf. Pierre, paias 641, 642 “ Cf. Krvuf dc Droit PabliCt 1919. 

® Cf, Leplne, in AnnulcSf p. 339. 

* Cf. Leroy, Vers une lUpubliquc Heurease (1922), p. 80; Chardon, Le Pouvoir 
AdminiiitraiiJ,p. 401 ; Schatz, L’Eiitrcprisc C/ouivruemrnlaZt', p. 230 ; and see especially 
Duboiti-Ricliard, op. cit. This author was head of the admimsLrativ© eecretariat of 
the Prime Minister Alexandre Kibot in 1917 ami the study in the Revue da Droit 
Public, 1910, was 'wntten by him. llis opinion is as follows: ‘Even if the Chief 
of Stale has wide powers it is still noceasury to oigamzo the Prime Ministership) and 
give it a lujieaii of research and co-ordination. . . . 

‘ In the first jiloce the following qui’Stion must I)c answered : what are the tasks 
to 1)0 performed by services under the Prime Minustership ? Now on this point 
both experience and reason indicate that the first thing is to give the head of the 
government every means of forming his opinion with a l^owledg© of all the logically 
bignihcaiit pomts ; that the next thing is to secure the execution of the decisions 
arrived at, with a minimum effort and in a minimum time ; obviously, the services which 
correspond to these two separate aims are of a very different character : on one hand 
documentation and research services aro needed, on the other co-ordmation services.’ 

^ The number of Ministries in 1873 was nine ; in 1890 eleven ; in 1900 twelve ; 
in 1928 (Nov.) fifteen. 
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provide the opportunity for a more rational, and less minute, division 
of functions,^ and that there should be two Cabinets, one composed of 
the Ministers concerned with more ‘ technical ’ duties, the other 
composed of ‘ political ’ Ministers,* and even that the present form of 
Ministerial responsibility should give way to government by a council 
of permanent oiBoials, organized strictly according to the technical 
necessities of modern social services, and acting with much more 
independence and publicity than at present.* In 1925, a decree sought 
the creation of a systematic and permanent secretariat to the Prime 
Minister. Its work was to fall into four categories, each adminis- 
tered by a special section ; (a) preparation for Cabinet meetings ; 
(6) centralization and dissemination of economic facts ; (c) advice 
on administrative and judicial reforms ; (d) publicity. Further, 

other bodies, like the Economic Council, the Council of Housing, the 
Council of National Defence, were to be brought into contact with the 
Cabinet.* 

4 * 4 * ^ ^ ^ 

The impression we have given of the French Cabinet System is, 
of course, a somewhat confused one, and it coijesj)oudN to the facts. 
It is impossible to give to the President of the Council that definite 
consideration which we are able to give to tlie Prime Minister of 
FiUgland, for the simple reason that that office has not the outstanding 
and commanding quality of the latter. It is an office obtained by a 
number of uncontrollable events, and not the natural consequence 
of years of prominent and responsible and recognized service. There 
is no special authority in the President of the Council, because 
though he may be the acknowledged leader of his own group, if he has 
one, ho is too often yesterday’s and to-morrow’s personal rival of the 
other Ministers. The practices of the British Constitution in the very 
troubled and transformative years of J835 to 1865, the spectacle of 
Prime Ministers leaving office only to return as a subordinate Minister, 
js an every-day spectacle in France. There is no special respect for 
llie President of the Council, he seems to act on perpetual sufferance, 
to be in his place only in order to surrender it to some one else as soon 
as the situation within and without the Cabinet suggest to whom. 
Partly as a consequence Cabinet proceedings are unbusinesslike, and 
filled with personal dissensions. 

France could do better ; and better would her resources be adminis- 

’ Cf. Documenls, J.O., 1021, p. 339, Rapport, Ministtre des affaires ^trangtres ; 
Banner, Au service de la Chose Publique (1926). 

^ Leyret, op. cit., p. 138. 

® Cf. Chardon, in Avnalea, p. 381 ff., and ProbuB, UOrganizaliov. de la Democraiie 
(1918). 

* Cf. Revue Politique et Parlementaire (1926), ‘La Presidence du ConBeil,* for a 
reasoned analytical accoant of this pro)ect. 1 am informed on the best authority 
(1931) that the scheme was experimental, and, at least, has been practised but per- 
functorily. Nor, in its tentative form, are any results of value expected of it. 
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tered if she did, for the creative ability of ten or twelve clever men is 
not to be so lightly wasted as it is at present. But this would involve 
a change of parliamentary morals, the reorganization of parties, and 
the revival of the practice of dissolution. Are these possible ? To 
judge by the past, the answer is ‘ No ’ ! for the French seem too satis- 
fied with social amenities other than the utilities which government 
provides. They seem to have a genius for organization without a 
corresponding sense of personal subordination. Meanwhile, the Civil 
Service bears an immense burden, and occupies a position of great 
power and authority — more, on the whole, than in any other 
democracy. 

The Groups and the Electorate. One more' characteristic of 
the Frencli Cabinet Sy.stem remains to be described. It is perfectly 
clear that the people arc not consult'd about the Cabinet which is 
to govern them. All that the jjeople do at the elections is to choose 
between a number of political units and return some of them to Parlia- 
incTit. That is as far a.s j)opuIar intervention goes. Winch units shall 
combine, and upon what terms a coalition shall be effected, is a parlia- 
meiitiiry affair from the decision of which the people are excluded. 
There is, it is true, a preliminary ‘ profession of faith ’ by the various 
parties during the electoral campaign, but the actual programme of 
a government never comes before the electorate. Further, the people 
are never confrontoil by the possible Caliinet, ami it is quite impossible 
for them to guess what combinations will obtain office. In England, 
on the contrary, it is known fairly exactly which body will govern 
or whicli ojiposc ; the men arc known, the programme is known. 
Whatever virtue there may be in responsibility to tlio people, is more 
eiricieutly established, and realized, m the English than in the French 
political sy.stem. Nor is that all. When an English Ministry dis- 
solves, the record of its activity is coherent and strictly assignable 
to a single body of men well known b(>c.aus<“ their activities have been 
advertised, their thouglits, their utterances, and their photographs, 
thrice daily for four or five years. Not so in France : in each 
parliamentary term five Cabinets have on the average occupied the 
highest seats of government ; there have been five Prime Ministers, 
who have sometimes been entirely out of power and sometimes in 
subordinate office, and Ministers frequently do not appear for re- 
election all at the same time because some are not Deputies but 
Senators. There have been about sixty Ministers of different groups 
or rivals of the same group, some holding office for six months, some 
for a year, some for three or four years. Some policies have changed 
abruptly and entirely in the parliamentary term, some have been 
scaled down, and silently withdra'wn or 'transformed. The Com- 
missions have been partly responsible for changes : Deputies and 
Senators have taken refuge in abstentions. In such a system there 
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cannot but be singular reticences for tbe sake of coUeagueship, 
or violently exaggerated indiscretions. It is one in which the 
personal element, always so difficult to confine for the benefit of 
rational purposive argument, is given encouraging opportunities. It 
seems to me that Eousseau was more prophetic in regard to France 
than England when he said : ‘ They are free only once in five years, 
etc.’, for French voters liave given up their votes to men who hence- 
forward suffer the least of restraints, whom nothing recalls to a con- 
tinuous sense of trusteeship. Worse still : the French people are not 
even free when they vote, for can there be. freedom when a choice is 
made among alternatives whoso activity and character in the past 
has been obscured beyond illumination ? Even that is not the end, 
for the organizations which conduct the electoral campaign, under a 
party name, and with a ‘ profession of faith ’, reorganize themselves 
otherwise when they are returned to the Chamber. There is not the 
permanent organization of the party outeide and inside parliament ; 
there is no phalanx with one wing in the country and the other in 
the House, as in England. Parties in France exist for electoral pur- 
poses ; once returned to the Chamber members do not reciognize the 
discipline of that party, except in the Communist and Socialist ranks 
where the doctrine of the mandate is accepted, and to a weaker 
extent in the Radical-Socialist Party. The parties shape themselves, 
.split up, form inter-parliamentary alliance.s, according to parliamentary 
exigencies and the state of opinion within the party. The shades 
of opinion seek for their independent group embodiment ; and these 
are. indeed, so fine, that even the closest professional observers of 
])aTliamentary life ate confounded by their number, and their 
cryptic subtlety. 



CHAPTER XXV 

THE GERMAN CABINET SYSTEM 

T he German Reich is now a Parliamentary Republic, and in 
the centre of its political mechanism is a responsible Ministry. 
This is the result of the remarkable change in 1919 from the 
form of government established in 1871, which was called Constitu- 
tional Monarchy, hut which, in reality, was only a mildly tempered 
autocracy. The experience of Germany with Cabinet government 
sinct! the Revolution of 1918 is of interest and value, although 
it emhrace.s only the period of a decade. Just as interesting and 
valuahle is the experience which preceded and led up to the new 
system, and wc ought to attempt to discover its significance. 

THE PRTISSIAN MODEL 

The Federation grew under the impulse of Prussia, ai>d hy her 
arms, and unavoidably her autocratic temper and institutions were 
carried over into the Federation. The ruling classes in Prussia, their 
King, and the statesman of the Federation, Bismarck, could envisage 
no alternative. Prussian law and constitutional practice left no doubt 
about tile nature of politic.al authority ; it centred in and emanated 
from the Crown. The Con.stitution of December, 1848, was a ‘ granted ’ 
constitution, although it said that legislative authority was exercis- 
able by the King and the two Chambers in common. Although its 
terms could have fostered a popular state, they were permeated and 
moulded hy the monarchical spirit, the supreme philosopher of which, 
in these very formative years, was Friedrich Julius iStahl,^ leader of 
the Christian-Conservative Party, The Council of State was composed 
of Ministers who had arrived at distinction through a career in the 
Civil or Mihtary Service ; they were not chosen by reference to their 
qualities as popular representatives, for they had none. Ministers 
W'ore required, of course, to manage the Landtag in order that political 
and social and religious liberalism should not force too many conces- 
sions, or incite the people, or bring the Monarchy and its Ministers 
into contempt. More was unnecessary. In such an atmosphere and 
environment Bismarck was bred ; even blaming the monarch and 
his advisers for wealnmss in the Revolution of 1848. The test of the 

' RecKU liiid Staalslehrc aa/ der OrwndlageGhriatlichQr WcUanschau, ung (1830-37). 

1068 



OH. XIV] THE GERMAN CABINET 1069 

Constitution he himself applied in 1862 when the Diet refused military 
Credits. The Diet was dissolved ; the revenue was raised ; and, in 
1866, the Diet indemnified its destroyer because he had conquered 
Austria. That applause, however, sealed the doom of German liber- 
alism, and decided the fate of the Empire, the foundation of which 
had just been laid in the North German Confederation. 

The Chancellorship. There would be no Cabinet system based 
upon Majorities in the Reichstag, as the Frankfurt Constitution of 
1849 had abortively provided.^ Bismarck was also moved by another 
consideration : to tempt the Southern states into a Federation all 
care must be taken to place directive power in the Federal Council, 
and not in a central Cabinet.^ It will be remembered also, that 
though the Federation was given little administrative power, its 
-evutro l was given to the Bundesrat. In this body Bismarck placed 
the highest authtrrity. The only Federal Minister mentioned irr the 
draft of the Constitution of the North German Confederation was 
the Chancellor — ‘ the presidency (of the Confederation) ran Article 
13, ‘ appoints the Federal Chancellor, who presides over the Bundesrat 
and conducts its business Even then, this official was to be 
regarded more as a Prussian delegivte than as a Confederal leader. 
Bismarck very much feared any isolation from the Bundesrat as much 
because he wished to mritc this and the Emperor, as because he wanted 
a united body to stand against the Reichstag. It is doubtful whether 
Bismarck’s own plan could ever have worked in practice. However, 
though he did so much to create the Federation, other forces besides 
him had served and now turned their energy to the creation of the 
kind of government they ultimately sought. The National Liberals, 
Bennigsen, Lasker and Miquel, desired a fully competent Federal 
Ministry responsible to the Reichstag. Others also insisted on parlia- 
mentary responsibility. The central intention seems to have been 
to overcome any formal constitutional hegemony of Prussia, which 
would appear to bo the consequence of Prussian chairmanship of the 
Bundesrat and the absence of a Federal executive organ. An Amend- 
ment of Bennigsen’s to a clause in the Prussian project secured both 
objects : a Federal executive and its responsibility. The original 
project ran : 

‘ The Presidency shall possess the power of ongrossment and promulgation 
of Federal laws and the superintendence of their execution. The orders issued 
by the Presidency are issued in the name of the Federation and are counter- 
signed by the F^eral Chancellor.’ 

This coimter-signature, however, only meant that the Chancellor 
attested that the law and the order were in consonance. Bennigsen’s 

* Art. 11, Sects. 73, 2 ; 74. • Rosenthal, Die Reicharegierung (1911), p. 4 fi. 

® Cf. H&nel, Die organisatorieche Etitwieklung der deutechen Reicheverfaeaung 
{Stvdien zum deutechen Stantarechtf Vol. II, Leipzig, 1880). 
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amendment replaced this second sentence and provided that, ‘ The 
orders and rules of the Federal Presidency are issued in the name of 
the Federation, and for their validity, require the counter-signature 
of the Federal Chancellor, who thereby takes over the responsibility.’ 
This ultimately beeame Article 17 of the Constitution of 1871. 

The intention was not quite to create an office for Bismarck, but 
political forces in the long run play fast and loose with intentions. 
A Chancellorship had been created responsible for the executive 
authority of the Emperor. As Bi.smarck said in later years : 

‘ All at once, liy Article 17 of the Constitution the significance of the Imperial 
Chancellor suddenly lu'camc that of a countersigning Minister, and according 
to its entire status, no longer an Undcr-Sccrctary for German Affairs in the 
Prussian Poreign Oflico as was the original intention, but a leading Imperial 
Minister.’ ^ 

Although Bismarck maintained that he had been strongly unfavour- 
able to this development, he was ever unwilling that a body of Ministers 
should replace the one, and he succeeded in making his office the 
most powerful and independent magistracy in the world. Moreover, 
though h(i considered the clauses on re.sponsibility as unnecessary 
legal trifling ho did so bccau.se be was prepared to take re,.sponsibility 
and leadership. Nor did the clause award him all the responsibility 
and leadership ho inwardly coveted. 

The Bismarckian Chancellorship. The Chancellorship thus 
created had three qualities : it was vested in a .single person ; it 
was appointalile and di.smis.siblc by the Kaiser ; it was ‘ responsible ’. 
The first quality wa.s maintained until November, 1918, but with 
growing difficulties, partly overcome by the Chancellor's Deputies 
Law of 1879 ; the .second placed power in tlie hand.s of the King of 
Pru.ssia to bo used for Prussian purposes and in concord with the 
Prussian Cabinet ; the third merits special attention. 

Autocratic Responsibility. What did ‘responsibility’ mean? 
It meant nothing more than that whatever actual power the Kaiser 
wielded, he was never to be publicly praised or blamed for its employ- 
ment. Praise and blame were to be concentrated upon the Chan- 
cellor. with the implication that the Chancellor’s will alone should 
jirevail. The tradition, not only of Prussia, but of the large South 
German States, was monarchical, and this excluded the interpretation 
of ‘ responsibility ’ as removability by the popular assembly and 
answerability to tbe people. However, tbe actual balance of forces 
in the Federation imposed a sense of responsibility upon the Chan- 

‘ Reichstag, 5 March 1878# Sten, Ber.^ I, 342, There was a point, on 27 March 
1871, when Bismarck was even prepared to di^olve the Reichstag to stop the Bon- 
nigsen Amendment, since he thought it dangerous to the strength of the Bundearat 
on which all bis hopes were placed. Cf, Kaufmann, Bismarck's Erbe in der Meicha- 
verfassung, p. 43 ff. 
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cellor. He could not ignore the Reichstag entirely, for it had cer^ 
tain important powers in legislation and finance. Nor could these 
powers be n ullifi ed by a coup d'etat similar to that of 1862 in Prussia 
— by the dissolution of the Reichstag ; for, first, the Constitution 
ordered that new elections must take place at least sixty days after 
dissolution ; and secondly, any attempt to overrule this part of the 
Constitution would have set all the unitary, but liberal, forces against 
a Federal Constitution which needed every atom of unitary energy 
to keep it together. Moreover, there were capable men, beloved by 
popular majorities, in the Reichstag, not seldom in a majority against 
Bismarck’s Conservative friends. Nor was that all. Bismarck had 
himself created this resort of eritici.sm and control upon a basis of 
universal suffrage ; in return for confederating energy he had sold 
himself to a force whiclu could not now bo slighted. Thus, although 
there was no convention of answerability to the Reichstag, in fact, 
the Chancellor could not avoid being answerable to it. He could not 
govern without a majority for laws and for taxation. Already in 
] 872 (Reichstag, 9 February), Bismarck was paying lip service to his 
eritics ; ‘ Every Minisfir is obliged to keep his policy in harmony 
with the majority of the people which Imds its expression in the 
representative assembly.’ 

The iiistory of the Imperial Chancellorship is thus the history of 
the management of the parties of the Reichstag, of astute, dissolutions, 
and manipulated elections. Under Bismarck it was a story of a 
powerful Chancellor and the, successful formation of Government 
‘ blocks ’ out of the most unlikely of colleagues ; but it was also a 
history of concessions.! Under Bismarck’s successors it was a history 
of distraction leading ultimately, from 1908 onwards, to open and 
confident onslaught on the system, and then, during the War, to an 
impasse remediable only by a constitutional convulsion. “ 

Yet the Chancellor’s ta.sk was fraught with further difficulties. 
It did not follow that the Kaiser could understand the necessity of 
bowing to the people or to any external force ; and if the Kaiser 

^ Cf. spc!ec}i in llcichsta^ (Kolil, iteden, IX, 243) : * It makes an immense differ- 
ence what kind of Parliament you have. If you liave a Parliament with a strong 
certain majority, homogeneous and oiganiziMl umler the kind of leadership as England 
under the two Pitts or Canning or even Palmerston and Peel — well, that would bo 
a force, a mass, where even such a strong King as William of Orange, or a clever 
King like Leopold I of Belgium could only prevail with great effort, but even then 
they would succeed. Yet always would a Parliament like that be a tremendous 
power which in certain circumstanoes could Limit the Upper House and the Crown 
to a very small place and little movement. When we have that, Gentlemen, then 
come here again, and we will talk the matter over again. But a Parliament, which 
consists of an appreciable number of groups, 8 or 20, which has no constant majority, 
or recognized united leadership, ought to be pleased if there exists the ballast of 
a royal government, a royal will in the vessel of state. If this did not exist, all would 
fall into ruin, and chaos appear.’ Cf. also Rosenthal, op. cit., p. 70. 

" Cf. Ludwig, Wilhelm 22, and Bulow, Meinoira. 
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could bo propitiated there was still the Court circle and military and 
ecclesiastical Ministers who surrounded the King of Prussia. They 
had to be taken by storm. Between an exigent majority and a radical 
minority in Parliament, and a narrow-minded God-and-class-intoxi- 
cated Court, between a Prussia with its Prussian interests and a 
Bundesrat with German and sectional interests, the Chancellorship 
became a burden intolerable for one man. The King had to be per- 
suaded to concede, yet the Chancellorship itself could not maintain 
its prestige if the concessions became numerous. The Crown must 
be weakened, yet not be thought weak. 

Bismarck’s reminiscences and speeches are full of the nature and 
burden of his task. 

‘ Absolutism primarily demands impartiality, honesty, devotion to duty, 
energy and outward humility in the ruler. Those may bo present, and yet 
male and female favourites (in the best ense the lawful wife), tho monarch’s 
own vanity, susooptibility to flattery, will nevcrtholoss diminish the fruits of 
his good intentions, inasmuch as tho monarch is not omniscient and cannot 
have an equal understanding of all branclios of his office. As early as 1874 
I was in favour of an effort to secure the possibility of public criticism of the 
government in parliament and in the Press, in order to shelter tho monarch 
from tho danger of liaving blinkers put on him by women, courtiers, sycophants 
and visionaries, hindering him from taking a broad view of bis duties as monarch 
or from avoiding and correotiiig his mistakes. Tliis conviction of mine became 
all tho more deeply impressed upon mo in proportion ns I became better ac- 
quainted with Court circles, and liiwl to defend tho interest of the state from 
their influences and also from the opposition of a departmental patriotism.’ ^ 

‘ A real responsibility in high politics can only be undertaken by one single 
directing minister, never by a numerous board with majority decisions. The 
decision as to patlia and by-paths often depends on slight but decisive changes, 
sometimes even on the tone and ohoiee of expressions in an international docu- 
ment. Even tlie slightest departure from the right lino often causes the dis- 
tance from it to increa.se so rapidly that the abandoned line cannot be recovered, 
and the return to the bifurcation, whence it was left behind, becomes impos- 
sible.’ “ 

Secrecy covered the tracks of policy ; causal relationships were 
obscure, Ministers were satisfied with the formal side of business 
and uninterested in its substance ; while serious nervous and mental 
efiects followed differences about oflScial prestige and conflicts of 
jurisdiction. All this Bismarck supported by reference to the history 
of Prussian Cabinets. He might have, gone further had he compared 
closely the evolution of the English parliamentary Cabinet with the 
Prussian absolutist Cabinet ; in England party loyalty to principles 
and persons assuaged wounded pride and diminished Ministerial 
rivalry ; in Prussia tiie contact of a number of men dependent directly 
upon the King and without any means to power and preferment save 
in his personal regard, could not avoid producing a state of acute 

^ Bemtniscence^ (Tauchnitz Edn.), I, 38. Cf, also Vol. I, Chap. VI ff., and II, 68. 

^ Ibid., II, 69, and cf. speech m the Reichstag, 1 Dec. 1874. 
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hostility and chronic intrigue between them, and the sometimes 
vindictive contests between the King and some of his Ministers for 
the King’s own benefit. England herself sufiered from thtese bitter 
internecine Ministerial quarrels until ParUament asserted its authority 
and Cabinets came to be chosen from one party. The root cause lay, 
and must always lie, in the immediate dependence of Ministers upon 
the personal whims of the King, or Dictator, and their independence 
of party. Hence Bismarck’s tears and thoughts of suicide during 
the campaign of 1866. 

THE ANATOMY OF RESPONSIBILITY 

Bismarck always returns to two things : the impossibility of 
absolute government, and the excessive burden of responsibility when 
borne by one man. It was not merely the physical burden of multi- 
tudinous affairs whicdi bore him down (though that is a matter which 
already suggests the necessity for colleagues), but the spiritual burden 
of knowing that he was in doitbl and alone. The following passage 
finely analyses the psychology of responsibility and we italicize the 
most revealing phrases — all except ‘ with certainty ’, which Bismarck 
himself emphasized. 

‘ It is a hard trial for the nerve* of a man of mature age when he is com- 
pelled suddenly to break off his former intercourse with aU, or almost all, his 
friends and acquaintance.?. My health at that time had long been impaired, 
not by the labour which I had to perform, Iml hy the continumw sense of respon- 
sibility for the great events which placed the future of my country at stake. Of 
course it was impossible during the animated and sometimes stormy develop- 
ment of our politics always to foresee with certainty whether the road which 
I took wa.s the right one, and yet 1 was obliged to act as though I could predict 
with absolute clearness both coming events and the effect which my own decisions 
would have upon them. The question whether his own estimate, his political 
instinct is leachng him rightly, is difficult enough for a Minister vihose doubts 
are set at rest as soon as ho feels himself sheltered under the royal signature or 
a parliamentary majority ; a Minister, one might say, of Catholic politics, who 
has got absolution and is not troubled by the more protestant question, whether 
he has got absolution from himself. But for a Minister who completely iden- 
tifies his own honour with that of his country, the uncertainty of the result of 
each political decision has a most harassing effect. It is just as impossible to 
foresee with certainty the political results at the time when a measure has to 
be carried, as it would be in our climate to predict the weather of the next few 
days. Yet we have to make our decisions as though wo could do so, often 
enough fighting against all the influences to which we are accustomed to attach 
weight. . . . The consideration of the question whether a decision is right, 
and whether it is right to hold fast and carry through what, though upon weak 
premises, has been recognized as right, has an agitating effect on every con- 
scientious and honourable man. This is strengthened by the circumstance that 
often many years must elapse before wo are able in political matters to convince 
ourselves whether our wishes and actions were right or wrong. It is not the 
work which is wearing, bat rather the doubts and anxieties : the feeling of honour 
and responsibility, without being able to support the latter by anything except 
our own convictions and our own will, and this is more especially the case in 
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the most important crises. The intercourse with others whom we regard as simi- 
larly situated helps us to overcame these arises ; and if this suddenly ceases, from 
motives wl^ch are personal rather than external, envious rather than honest, 
and in as far us they are honest, of the most illiberal character, and the respon- 
sible minister suddenly finds himself boycotted by all his former friends, treated 
as an enemy, and then left alone with himself and his deliberation, this must increase 
the ill-effect of all his official anxieties upon his nerves and health.’ ' 

A Genius -System. The passage shows that it is impossible for 
any ordinary man to govern a great State for long years without 
institutional arrangements for helping liim to bear the responsibility. 
The chances of error are too great for a sensitive man to suffer alone. 
Be his desire to govern independently never so great, and his capacity 
of the highest, he must anxiously seek fellow-culprits, wln-ther they 
are the people who elect him, and therefore are accessories before 
the fact, or a parliament and responsible colleagues who continuously 
co-operate with him. In other words, the .system of ministerial 
re.spnnsibility with a collective basis i.s not merely the offspring of 
the democratic desire to control governmental leadership, but is 
deeply rooted in the general human c.haract eristic (save in the genius 
and fanatic), to seek some one to share its spiritual burdens of un- 
certainty and loneliness. Systtuns which are not founded upon this 
— Gcmus-)Systcms -- like Bismarck’s, Mussolini’s, and Lenin's, kill any 
but their original incumbcnt.s, or arc themselves destroyed by the 
world of average men who demand a machine which shall he con- 
tinuously maimgeahle hy tlioin and their average posterity. Bis- 
marck’s successors broke under the strain — and what an enormous 
strain it was Bulow’s Memoirs now reveal— and finally the. system 
was lowered to the stature of ordinary shoulders.’^ Was there not 
more in Bismarck’s saying, ‘ Were it all to come over again 1 would 
be republican and democrat’, than mere resentment at his dismissal I 

Wc may, ujion reflection, easily understand the acuteness of 
Bismarck’s anxieties. Govi'rnmerit, on its highest levels, inevitably 
imposes upon its servants the task of making decisions w'hosc effects 
are terrible, and irrevocable. Though the act of government produce's 
the welfare of some, perhaps of the majority, the statesman must 
always he troubled by two doubts; is that welfare morally desirable ? 
and ev'en if it is, is the price wliich must be paid for it by the bene- 
ficiaries, or others (and the two are never conterminous), justly exact- 

* Kiminisanrcs (Tauchnit?. Edn.), IH, 90 -2. 

^ (Jf. J.lidwig. Hismarck (1929), p. 324 : * “ He iH-lievea ”, said Roon in lhos(! days, 

'' that he ean win over everybody by dijdomatic dmieeties and kindly shrewdness, 
thus leading every one Ijy the nose. With the conservativeH he talks conservatism, 
Willi the liberals he talks lihcralism. In this way ho cither displays a sovereign 
contempt for nil his assooiate.s, or else ho is giving himself up to such incredible illu- 
sions as horrify mo. He washes d tout jmx to lx* all things to ail men, now and in 
the future. This is because he feels that the edifice which ho has begun to build 
will eollap.se aiuid the scornful Jiiighter of the world as soon as his hand is with- 
drawn. lie IS not so far out theiv ; but does the end justify the means ? ” ’ 
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able ? Even if this question is settled to the satisfaction of the 
Statesman’s intellect, the question still remains whether his conscience 
ran possibly approve what must be done. It may be easy to decree 
the confiscation of a class or of a single person, and imprisonments 
and exile may cause small hesitation. But what if steps are requisite 
which inevitably and directly result in killing, either as judicial execu- 
tion, as assassination, or as the prosecution of a war i Of course, 
where a statesman is an unfeeling brute, without imagination, the 
problem dot's not arise, for he will act without apprehending that he 
IS responsible. When, however, a country is blessed with a sensitive 
statesman, the. problem is harrowing. We cannot misunderstand 
why he should anxiously desire to consult with others, in the eventual 
hope of being able, to say that as the policy was not wholly his, neither 
should be the moral censure. A variety of motives may press to 
this result : the hope of continuance in pow'er, the love of country 
and belief in the ultimate virtue of the policy pursued with the desire 
to fulfill it, an ethical or rchgious inhibition, whose cold firm hand 
reaches out from unknown recesses to clutch the wayward, sheer 
weakness and compassion with suffering, fi'ar of unjwjuilarity, in- 
ability to endure the, suspense of attending the, conseipii'nces without 
a confidant to whom to ‘ Unpack the heart, with words ’. 

For some such reasons monarchy and dictatorship have never 
been absolute, but always tempered by advisers and friends, and 
there is an unquenchable tendency to vest responsibility in boards 
and councils. Another way out of the difficulty, however, is for the 
statesman to be assured of oligarchic or popular approval by election. 
This process implies an explicit declaration of trust for a certain 
jjcriod, and th(>n and afterwards it is always open to the statesman 
to say, ‘ The responsibility, at any rate, is not wholly mine, for the 
people knew me, and my jiolicies, and they endowed me with the 
power. They must have known and sanctioned what I was prepared 
to do.’ This is a considerable relief to those burdened with grave, 
and torturing decisions, for the world is, after all, a jilace full of un- 
certainties, and the government of man i.s liable to every sort of error, 
and it is, perhaps, to hope too much of average nature that virtue 
Will be understood, as most men wish it to be understood, of them- 
selves, and in their own life-time. 

The problem, how’cver, at once arises ; docs not collective re.spon- 
sibility and responsibility to the, people extinguish the vital fires of 
creativeness in the very men and women in whom they should be 
given full vent ? Is not to share responsibility and to owe it, the 
means of destroying the sense of it, and the fullness of constructive, 
leadership ? There is no doubt that when we act as trustees, and owe 
an account to others, we are not our full selves ; and equally without 
doubt is the fact that when we act with others the, full burden, not 
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being imposed upon us individually, all our powers are not evoked. 
Whether the result, however, will be the hest to meet the situation, 
depends not on the diminution of individual effort and the modifica- 
tion of personality, but whether the collective mind of such sub- 
ordinated individuals will or will not be better than that of a single 
person acting without colleagues or responsibility. The answer 
depends, of course, upon the comparative quality of the minds col- 
lected and the mind of the single leader. We cannot judge of the 
virtue in oneness or manifoldness apart from the quality of the one 
or the several. Whether many are more timid than one, or he more 
than many, whether or not they are more creative, depends entirely 
upon the amount of mind they have between them ; and not upon 
the fact of their number or amswerability to the people. Indeed, the 
single leader may be more timid, more frightened than several in 
co-operation ; and much more timid than an elected body. As the 
number of geniuses is small, and their appearance on earth irregular 
and incalculable, mankind has done wisely in accepting the idea of 
a council responsible to the people ; for this at least ensures continuity 
of government, and decisions made with the consciousness that one 
man’s views may be clover but unbalanced or bigoteil. Nor does 
the fact of responsibility exclude, tliough it undoubtedly controls, the 
spontaneous sense of responsibility. But what if thci sense of respon- 
sibility of the single leader is defective ? Then, as in Germany, the 
results may be disastrous. 

The Chancellor’s Substitutes. In 1879 the Substitutes Law 
was passed to give the Chancellor subordinates to ndieve him of 
departmental routine without, however, sharing the responsibility for 
the creation of policy, lii 1867 a Chancellor's Department had been 
created under Rudolf von Delhriick to act as the administrative 
machine for the Chancellor’s duties. A large part of the adminis- 
trative work wa.s taken over by some of the Prussian Departments 
who were appointed by the Ch.anccllor as his helpers and deputies. 
Yet tlic central responsibility was the Chancellor’s, .and in proportion 
as the Federation as.sumod its duties the amount of business wliich 
came before him, personally, necessarily increased to an intolerable 
magnitude. The growth of business led inevitably to the differen- 
tiation of administrative staffs and quite soon to the branching-off 
of separate Departments ; the Foreign Office, a Federal Admiralty, 
a Department of Posts and Telegraphs, a Department of Justice, and 
the Treasury, the Federal Railwjiy Department, and otliers.^ It was 
found that a strict interpretation of the Article requiring the Chan- 
cellor’s counter-signature could not possibly work, and to avoid the 
Constitutional misgiving which had arisen when Delbriick had counter- 
signed during Bismarck’s absence, the Substitute's Law was intro- 
' Cf. Roeenthal, op. cit., Beet, i. 
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Juoed by Bismarck.* This is not to assert that there were no other 
motives for the Bill. In fact, Bismarck had already seen the need 
of locking the Reich and Prussia together by some continuous adminis- 
trative arrangements, and, as in the case of the personal union of 
tlie Imperial Chancellorship and the Prussian Prime Ministership, he 
desired that his substitutes, responsible to him, should be Prussian 
Secretaries or Under-Secretaries of State. “ 

Bismarck's ulterior motive, expressed in the Bill, in the clause 
providing that the substitutes should be members of the Biindesrat, 
was defeated, but the Bill was passed in a form sufficient to give 
relief and yet maintain the definite and responsible primacy of the 
Chancellor. Bismarck repudiated any suggestion of an Imperial 
Council of Ministers — a responsible body of sovereign leaders he 
sought, and saw in the Bimde.srat ; and if he were to be considered 
a.s a Prime Mini.stcr, then it was in the sense of the only Minister who 
could appoint and dismiss Lis subordinates as he desired.^ The Aot 
])rovidcd (1) that the Chancellor’s counter-signature for Imperial 
( Irders and Rules and Constitutional activities might be vested in 
substitutes who were appoiutable by the Kaiser at the suggestion of 
the Chancellor should he not be able to act ; (2) tliat a substitute 
could be appointed for the complete scope of the Chancellor’s duties ; 
(If) that substitutes could be appointed for each Department of 
Federal administi'ation. As regards responsibility the law proceeded 
to say that to the Imperial Chancellor is reserved the right personally 
to carry out any official duty even during a substitute's term. It is 
worth notice that the condition of the appointment of a substitute 
IS (iiat the Chancellor asks for it; thus the initiative remained with 
ilic Chancellor. Of as much importance is the fact that the Chan- 
cellor could intervene in any business at any time. Finally, Article 2 
exjiressly provided that only the heads of Imperial Departments 
could be inadc substitutes. This excluded the possibility of appoint- 
ing Prussian Ministers to such office ; but it did not exclude the 
jiossibihty of making the substitute's members of the Prussian Cabinet, 
which was in many cases done. 

What had been accomplished ? At first, and during Bismarck's 
time, nothing but the creation of a number of principal clerks to the 
Chancellor for his relief. These Secretaries of State were, of course, 
given spheres of discretion. Without that there would have been no 
relief. Moreover, there was a growing field of policy which the Chan- 
cellor could not possibly decide by himselt, where devolution was 
forced by the pressure of business. Yet the theory of single responsi- 
bility was strenuously maintained by Bismarck and his successors. 

^ Cf. memoranduiri, Roell u. Epstein, Bismarclc\^ Staatsrecht, p. 72 ff. 

" Onckeii, lieiinig.^n, II, 32(5, 327. 

® Rocll u. Kpatein, op. eit., i>p. 84, 85. 

VOL. II, — 09 
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This was the law. In fact, the history of Germany until the Revolu- 
tion teaches that though the Chancellor was legally responsible, the 
Ministers acquired more and more powers of independent decision, 
and even the right to report directly to the Emperor, so that the 
Chancellor often accepted responsibility for decisions he did not make. 
In the sphere of the highest policy, however, he played a leading part. 
Another threat to the Chancellor’s position was revealed in the Federal 
Civil Service Act of 1907, in which the substitutes appeared as 
‘ political officials and were therefore dismissible by the Emperor. 
As we know, the power of dismissal influences the power to appoint 
and to malic policy. One thing is supremely certain, that the con- 
ception of a Minister or a Ministry responsible to the legislature wa.s 
vigoroirsly repudiated^ and repudiated on the grounds that the 
Federal compact would be thereby disturbed— how the devil can find 
excuses ! — and that bad government must follow the institution of a 
Cabinet based upon flm-tuating majorities in the Reichstag. Thus 
the Chancellor remained the one Minister of the Reich. 

Prussia. We must once more insist upon the complexity and 
diflieulty of the Chancellor’s position. He could not, as Chancellor, 
initiate policy : he was legally only a servant of the Kaiser. His 
power was derived from the extent to which the, Kaiser would grant 
him, or not be al)le to withhold from him, his own authority and 
influence. But the Kaiser was King of Prussia, and he and Ids Cabinet 
had the uondnation of Prussian representatives in the Bundesrat. 
Tlu.s promoted the power of the Chancellorship, for if he could com- 
mand such appointme,nt,s and dictate the policy to be followed by 
the representatives, then he had a power of leadership. Prussia, on 
the other hand, ne,edod the Chancellorship, for that office, was the 
vehicle of Federal administration and the Presidency of the Bun- 
desrat. Hence the personal union of the German Emperorship with 
the Prussian Kingship was the quintessential feature of the German 
Constitution. It followed that the Chancellor was obliged to be 
either the Prus.sian Prime Minister, or when the Prime Miidstersliip 
became too onerous, hold some other important Ministry in the 
Prussian Cabinet. This was to demand an extraordinary amount 
of physical strength and nervous energy from any one man, and 
Bismarck not infrequently complained of the difficulties. One way 
out was to appoint his substitutes to membership of the Prussian 
Cabinet, and w'hen this was done the Chancellor’s way was naturally 
smoother. The practice, begun under Bismarck, was contmued 
under bis successors, who needed the institution even more than he. 

Effects of the System. Thus a Genius-System had been created 
by an extraordinary man to support the weaknesses of his Federal 
arrangement, and to give an outlet adequate to his personal energies. 

^ Cf. Poachmger, Binmarck und die PartametitaricTf V, 149 ff. 
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It placed all responsibility upon one man, a precarious thing for a 
great State. It reduced the amount of collective counsel to a mini- 
mum, and instead of fostering a succession of capable leaders, it seems, 
at any rate under Bismarck, to have succeeded only in diminishing 
the stature of all concerned with government. ^ Moreover, the system 
had a very demoralizing influence upon political parties, for those 
conscious of their popular support were hypersensitive to their con- 
stitutional incapacity to command the Government. Those which 
supported the Government were regarded by the Opposition as traitors 
to democracy as well as to good policy, and the cry that men prefer office 
to ideals came easily, as it always does. Those who did not, on 
])riuciplc, support the Government, were denounced as ‘ enemies of 
the Fatherland ’. Everything fostered parliamentary dissension, and 
an unusual amount of malice and spite. Since, also, party programmes 
were unrealizable, every inducement existed to convert these into 
irresponsible essays in incitement. Nor must we forget, that since 
party did not keep either the Imperial or the Prussian Ministers 
together, there was an amount of internal friction abnormal to English 
conditions. 

But the principal feature of the system and that which without 
any doubt caused its downfall was tbis : that it left the way open 
to the King by divine right to take whatever personal decisions his 
character demanded and could enforce, and did not provide the 
Chancellor, who, at least, had arrived by a selective process, with 
any power of retaliation against the Crown short of counselling a 
parliamentary revolution, It pitted personal force against personal 
force ; King and favourites against Chancellor and other favourites. 
While Bismarck and William I co-operated, the system worked well, 
because of Bismarck’s character and ascendancy. After Bismarck, 
there was an assertive megalomaniac Emperor, with an aristocratic 
and popular following, and a succession of too weak Ministers. Cap- 
rivi, Hohenlohe, Billow, Bethmann-Hollweg, attempted to play the 
game of rigging the favourites — unsuccessfully. The memoirs touch- 
ing the reign of William II show clearly that pohtical leadership lay 
in the hands of any casual friend who could influence the Emperor 
and his courtiers, whether the Chancellor agreed or not. The capture 
of German political leadership by the generals, m war-time, was the 
natural corollary of this. 

There is still one thought prompted by the system. It seems to 
have been by its nature only a fair-weather craft, it could survive 
no serious storms. It must never be forgotten that the life of the 
Constitutional system of 1871 coincided with the full advent of the 
industrial system in Germany, and the country became l ich and power- 

^ Cf. Rosenberg, Die Entstehung der Deutechen RepubhL (1928) ; Scheideznaim, 
Mernoira ; Rulow, Memoirs ; Ludwig, Kaiser Wilhelm II. 



1080 MODERN GOVERNMENT [pt. vi 

fill in a monarchical system. The upper and middle classes could 
exert pressure upon the monarchy, which instead of being the defender 
of the claims of the propertyless against them, was accessory to the 
subordination of the working class. To those classes, and to the more 
fortunate poor, post hoc ergo propter hoc was not an unnatural argu- 
ment. In spite of this the Social Democratic Party and the left wing 
of the Progressive Party incrpa.sed in strength, and they and their 
Press (lid not mince their criticism. There is no doubt that the 
growing perception of their social and economic subordination, and 
its Imperial support in law and practice, put the workers into per- 
manent opposition to the State : at the elections of 1 907 the Socialists 
polled three and a quarter (out of about eleven and a quarter) million 
votes, at those of 1912, four and a quarter million (out of about twelve 
and a ({uartcr million j)olled), and this in a coimtry where dissolutions 
and elections were arranged most conveniently for the Chancellor. 

Pulmination.s against the monarchical system reached their zenith 
in 1908, during the scandal of the Daily Telegraph interview. The 
incident is a splendid revelation of Kaiser-Chancellor Government. 
The Kaiser was an irre.sponsible dabbler in foreign policy. During 
the Boer War he had contrived to wound English susceptibilities to 
till! deepest. During the manoeuvres of 1908 he thought there was 
an opportunity of soothing English feeling, for years exacerbated by 
slights, insults, posturing, and the tendencies of German naval policy. 
An interview was drafted for the Daily Telegraph. It went to Biilow 
tlio Chancellor, who, on holiday, sent it to the Foreign Office, asking 
them to ■ Revise Carefully ’. The Under-Secretary in charge (it was 
the. season of the summer vacation) did not road the MSS., but passed 
on the revision to an Assistant Secretary. The Assistant Secretary, 
satisfied that the Chancellor had ‘ conveyed the sense of uneasiness ’, 
merely corrected some misstatements, but was not frank about his 
feeling that it was inadvisable to publish the interview. The Under- 
secretary received it back and would not read it, hut signed it. 
Ambassador von Muller received it but did not read it, and sent it 
on to Bulow. Billow did not thoroughly examine the document, and 
signed. It was received at Berlin and then taken by the Secretary 
of State to Bulow whom he was summoned to see on other business, 
and, in a hurry, did not examine the contents, but received Billow’s 
assurance that he had attended to the matter personally. . . . Thence 
to the Emperor, and then to the Daily Telegraph. All those respon- 
sible had not read it ; the Emperor had read it but was not responsible, 
and, at least, he could not check himself ; and the Assistant-Secretary 
believed that the All-Highest could not be challenged by him. The 
interview was a lengthy paranoiac diatribe, a continuous insult to 
English pride, and a completely uncalled-for provocation to Japan. 
There was a gemiine outburst of censure not only from the Opposition, 
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but from the German Princes, the Bundesrat and staunch Conserva- 
tives. Not only was the monarchy in disgrace in parliamentary 
circles, but worse still, the comic papers made mockery of the Kaiser’s 
intimate association with God ! Censure in the Reichstag was mor- 
dant.i Yet Billow could not desert the Emperor or let in parlia- 
mentarism. Nor could the Reichstag force a more adequate machinery 
of responsibility, for there was no majority without the Conservatives, 
and though these were critical about the Kaiser’s behaviour, the 
effective remedy, a parliamentary executive, meant the transfer of 
.social and economic, predominance to the liberal middle classes, and, 
soon after, to the, working classes. To save themselves the. Conser- 
vatives must save the monarchy. Under this reprieve from decisive 
damnation the Imperial head was once more raised, though Billow 
spoke earnestly to his master in private. 

The task of a groat State with a large industrial population, living 
in a world of domocratio neighbours, and with spiritual and personal 
bonds interwoven with more liberal political systems, is indeed hard, 
and this was experienced by Biilow in 1909 when he fell as a result 
of the defeat of his liilieritance Tax by the Conservatives and the 
Centro, his erstwhde allies, and again, when, in 1912, the Liberals 
went deci.sively into opposition with the Sociali.sts, and iu 1913, during 
the Zahern affair, wlnm the Government was emphatically censured 
))y a large, majority composed of Bocial Democrats, Liberals, and the 
Centre Party. This bloc was destined to make the Constitution of 
1919. The social system was too complex to live happily under a 
monarchy controlled by a landed and ecclesiastical aristocracy. 

Administrators not Statesmen. It was a necessary conse- 
quence of the German sy.ston that Clianccllor and Ministers could not 
be statesmen trained in politics, but men trained in the practice of 
administration. Whatever may be validly said about the dcficiences 
of the p.arhamcntary Minister, he has at least graduated in a school 
which teaches the mariagcmimt of men and the appreciation of im- 
ponderable ethical magnitudes, as well as inferences from numbers. 
He may not liave learnt llie e.xjiert answer to technical questions, 
hut he undoubtedly learn.s wind quc.stions ought to be asked and 
answered. This is summed up in Harcourt’s saying that the Ministers 
exist to tell the Civil vScrvice wliat the public will not stand. Govern- 
ment is the art of composing differences. It may be accomplished 
by surrender, compromise, or conquest ; and these may be pursued 
by moral suasion and (or) threats of violence. Its technique is 
obviously different from that of the specialist in a particular branch 
of human affairs and the world of matter, and consequently the pre- 
paration for ita pursuit imposes its own conditions. The .statesman 

^ Sten. Ber.t 10 and 11 November 1908. Cf. also Die Grosze Politik dcr Euro- 
pdieche Kabinette, XXIV, 165 f. 
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applies moral judgements to the march of events, and attempts to 
influence their direction by the presBure available. All his difficulties 
lie in treating with men. That necessarily requires that he shall 
possess or acquire a deep insight into men’s character and motives, 
and learn the conditions and limits of their malleability. Bismarck, 
a diplomat by career, possessed these qualities in a supreme measure, 
Biilow suppleness without hard courage. Not so his successors and 
colleagues : they were variously deficient ; they were bred either as 
jurists or as soldiers, or as academic men, and, then, specialized in 
some single branch of administration, and arrived at the top mainly 
by talent in that particular respect. Billow’s Memoirs show how 
keenly their author was aware of the danger of defects of these 
qualities. Thus between 1870 and 1918 there were eight Imperial 
Chancellors, of whom seven were jurists by training, and one of 
military training ; while professionally, three were in the higher 
administrative service, one was a professor, one a barrister, one 
a gencu'al, one unknown, and the other a Prince (Max von Baden), 
that is, ‘ no occupation ’. Of the Secretaries of State between 1870 
and 1918 nearly 73 per cent, were jurists by education, and 1.5 per 
cent, had passed through the army schools ; while by profession. 
70 per cent, were civil servants and 14 per cent, army officers, and 
among the rest was a biirgermcister (Michaclis) wl\o took the Ministry 
of Interior.! But we have seen that, of Germany. Prussia was the 
most considerable and character-giving jiart. What was the situation 
in that State ? Broadly this, that of 100 Ministers ^ between 1870 
and 1919, seventy-five were Civil Servants ; four local officials ; four- 
teen were army officers ; three were farmers ; one, an industrial ; 
one a private employee ; and the other a Prince. Of these, sevonty- 
ono had been legally trained and seventeen militarily trained. “ 

Tliese figures show (o) that both by training and profession the 
range of experience .and mentality in government was narrow ; and 
(6) that it was not the kind to be adequate to the complexity of the 
society and the nature of the people to bo governed. This the 
majority of German people themselves began to feel during the later 
and disastrous days of the War. It was realized too late that the 
foresight, the pliability, the freshness of mind wliicli, because it 
springs of ignorance, asks fundamental que.stion8, the experienced 
apprehension of mind-movements in large masses of people, was a 

^ These figures go as far as the entrance of Parliamentarians of the Social Demo- 
cratic Party and of the Centre into the Ministry in September, 1919 ; otherwise the 
percentages under what was really the old regime would still more emphatically show 
the characteristics already revealed. 

* Actually there were 99. 

* These figures arc taken from Kamm, Minister und Berufy All^emeincs Staiistiches 
Archil', 18, 440 ff. Kamm’s commentary is intorosting, but adds little to the infer- 
ences already made by English students. Hie figures, which are more detailed than 
those reproduced, are very interesting. 
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cTood to be preferred in tbe supreme direction of tbe great State, far 
outweigbing tbe value of expertness in self-created blinkers. Tbe I 
importance of this is enhanced when we remember that tbe generations ' 
between 1870 and 1914, though trained in legal studies, which in' 
Germany included, as they do not in England, economics and adminis- 
tration, yet concentrated upon the metaphysics of law in books rather 
than the conditions of law in the making and in action. Even the 
liiw-teachcTS themselves came to recognize that their teaching was of 
small value for creative living. There were men whom wo presume 
ought to have known better, who supported the system on the ground 
that no modern State could be so badly governed as by a system of 
ministerial instability as in France, or so well as by experts as in 
Germany,’ but others represented by Max Weber,® and Preusz,® 
recognized its disastrous effects not only upon Government but upon 
the people, and prepared the mental ways to responsible government. 

The Nemesis of Irresponsibility. Tbe War revealed two 
tiirther weaknesses of the old Ministerial System of Germany and 
Frtissia. The system assumed broadly that there was no necessity 
for an agreement between Governnumt and people before action was 
taken. This operated not badly in fair weather. For it takes a fool 
of astronomic dimensions to do immediate and obvious damage to 
a great moderu State, Much more was demanded from Government 
m war than in peace. In England and France the people know their 
leaders — or believed the)^ did ; they belhwed that Ministers wore men 
of their choice ; and had been accustomed for generations to the 
\-iew tliat a rc.sponsibility re.stcd upon tliemselves for that choice. 
It was natural to expect them to support even the mistakes of their 
leaders, and to repair any damage by extra effort. The State was in 
danger, they were the State ; they must defend themselves, and for 
this, no effort, naturally, ought to be refused. Indeed, the War was 
conducted by Liberals and lladicaLs, as many men of tbe Left as of 
the Eight ! In Germany this was not so. While the victory and the 
stories of victory warmed the hearts of citizens all was well ; they 
were at one with their Government. But after two years of indecisive 
war, industrial conscription and food difficulties, a questioning began 
which could not be stilled. Nor could even the presence of the All- 
Highest himself overcome the sullen apathy of the munition-makers. 
F or they saw that they were not the State ; that they had no real control 
whatever over leadership and therefore over the destiny they were asked 

^ Cf. SchmoUer, article in Zwanzi^ Jahre Dealach^r PoUlik (1897-1917) : ‘ Wfire 
dor Parlamentansmus fur Deutschland oder Prouaaon richtif;.’ 

® Of. Weber, ParlamenL un4 Itegicrung (1919), and his life by Marianne Weber. 

Preusz, Dafi Deutsche Volk und die Politik (1916) and Obrigkeitslaat und Volk- 
sldat. Cf. also his collected essays in Rechl Stoat uad Freiheil. Cf. also Bredt, Der 
Deutsche Jlcichstag im W dtkrtegf Vol. VIII, Series 4, in the Parliamentary Investi- 
gation of the Causes of the War. 
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to accept. More still, the real state of the country and the military 
situation was known only to a very few. It was not necessary to 
consult the parties ; and there was no compulsion to do so. It was, 
however, more necessary than anywhere else in the world to maintain 
the illusion of absolute, if not of speedy, victory, for the prestige of 
success, not the sense of shared responsibility, was the title of the 
ruling clas.s to its office. In other countries the public mind was 
always stimulated by the news that there was danger ; in Germany 
it was necessarily drugged. Suddenly, then, out of the blue, after 
inordinate exertions, and unparalleled privations suffered on the 
continuous and immaculate assurance of victory — suddenly. Army 
Headquarters itself was heard to be in despair ! The system col- 
lapsed. 

It has been said that it fell through a class-war, ‘ literally over a 
piece of broad ’. 

Large masses of the middle classes and the peasantry seceded from 
the Conservative. Party and the National Liberals, and the Catholic 
Centre, reminded of its Christianity by Erzberger and of its Christian 
Trade Union following, moved to the Left. The direction of the War, 
which meant the direction of all Germany, had .since the end of 1916 
fallen into the hands of Ludendorff and the General Staff, and the 
Kaiser had been effaceil. The Opposition hardened. Already in 
March, 1917, the Social Democrats, the Independent Socialists, and 
the National J^iberals, demanded a Constitutional Committee to revise 
the Constitution. The demands became clamorous. At Easter, 
Con.stitntional reforms were promised lor after the War, the main 
promise being the institution of direct and equal suffrage in Prussia, 
the agitation for which liad liegim before tlie War and continued with 
increasing, and then critical, emphasis.' The famous Peace Resolu- 
tion, won against the Government and Ludendorff, was carried in the 
Reichstag. Bethmann-Hollweg fell ; Michaehs fell, llcrtling fell. 
The Government was in a permanent minority. The Russian Revo- 
lution eliminated a foreign foe, but the sealed carriage from Switzer- 
land to Russia wliich contained Lenin, and with which Lude-ndorff 
■successfully infected Russia, proved to contain a powerful toxin to 
which Germany succumbed. The Bpartacists formed on the Socialist 
Left. Strikes broke out. Could the country be rallied ? 

THE TRANSITION TO A PARLIAMENTARY EXECUTIVE 

Attempts were made. At the end of 1917, Von Payer of the 
Progressive Party was made Vice-Chancellor, and the Deputy Prime 
Ministership of Pru.ssia was given to Von Friedborg, a National Liberal 
member of the Reichstag. A law was passed in August, 1918,^ on 
the ‘ Composition of the Reichstag and Proportional Representation 

* Cf. Borgstrasser, Wahlrechlsfrage tm Kriege (1929). ‘ R.G.Bl., p. 1079. 
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in Large Constituencies which added forty-four seats in the hitherto 
under-represented industrial constituencies. This would never have 
been done by the Government and Conservatives save under duress.* 
On 30 September 1918, when an armistice was already being sought 
by the Supreme War Council, the Kaiser in a decree directed to the 
Chancellor Hcrtling, promised a parliamentary system.^ 

‘ I wish that the German people should co-operate more effectively than 
before in the determination of their destiny. It is therefore my will that men 
who have the people’s confidence shall participate in a large measure in the 
rights and duties of government. I bid you to bring your work to a close by 
continuing the work of government and to put into operation the measures 
I want, until I have found a successor to you. For this I await your proposals.’ 

Max of Baden, a prince with a reputation for political liberalism, 
was appointed Chancellor, with a Oabinet of Secretaries of State 
chosen from the Beichst.ag ^ and made ‘ Commissioners (not members) 
before the Bundesrat ’ in order not to forfeit their membership of 
the Reichstag. Max of Baden introduced his Government to the 
Reichstag on 5 October with a declaration reminiscent of those made 
by newly-formed Freneli Cabinets.* 

On 22 October a Bill amending the Constitution was introduced 
by tlie Government ‘to free the new Government from its Constitu- 
tional limitations which still stand in the way’.® 

The amendments ® were as follows ; 

(1) Tleclarations of War require tJie confirmation of Bundesrat 
and Reichstag ; treaties of peaee and other treaties within the scope 
of Federal legislative eomiietimce need the consent of both Houses. 

(2) The Imperial Chancellor requires the confidence of the Reich- 
stag for the conduct of his office. Tlie Chancellor bears responsibility 
for all act.s of political significance undertaken by the Emperor in 
tlie execution of his powers under the Constitution. The Imperial 
Chancellor and his substitutes are responsible for the conduct of their 
office to both Houses. 

(3) The nomination, seconding, promotion and retirement of naval 
officers and men, must be countersigned by the Chancellor. (These 
had hitherto been within the uncontrolled competence of the Kaiser.) 

* The work of the Constitutiouol Committee came to nothing. Cf. Anschutz u. 
Thoma, Handbuck des Veutseken Staatsrechty p- 91. 

* Stier Somlo, V erfasaungsurkmiden. 

® They wore Tnmhorn, Bauer, Solf ; Scheidomann, Erzborgor, HausBiiian (the 
la.st three without portfolios). The following were Secretaries of State (who retained 
Iheir otficcK from the Hcrtling Ministry) : Krause, Hoodern, Rucklin, Freiherr von 
Stein, von Waldow, Ritter von Mann. Of. Memoirs of Max of Baden (trans. 1928), 
II, 29 ; cf. also Scheidemann, Memoirs, II, 481 ff. 

^ Cf. ibid., pp. 32-9, for his declaration made in Oct. 1918. 

® Reichstag, 22 Oct. 1918. 

« R.G.Bl., Nr. 144, pp. 1273 and 1274 (28 October 1918). 
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(4) The Chancellor’s counter-signature was required for the highest 
appointmeirts in the State contingents of the Army, and 

(5) The appointment, seconding, promotion and retirement of 
military officers in the State contingent ; and for the good govern- 
ment of their contingents the War Ministers of the States are respon- 
sible to the Bundesrat and Reichstag. 

Thus tlio irresponsible Executive had been overthrown. The 
reforms, too, were suspended by the Revolution and the abdication 
of the Kaiser and Princes. The spirit of change, thereby grew stronger 
and produced the Constitution of 11 August 1919, and in especial, 
the clauses on the Executive. For a couple of months the floods of 
Constitutional desire let loose a storm which seemed to threaten the 
chances of Parliamentary Democracy — for the Soviet System across 
the Russian border was strong meat for fevrwish spirits. The threat 
wa.s, liowover, without .sub.stancc, and in the elections of January, 
1919. for the Constitutional A.s,send)ly, majorities were returned for 
whom the parliamentary way and the C'abinet system were the very 
breath of their political lungs. 

The Cabinet System of 1919. Let u,- consider the Cabinet 
System as in.stituled by the. Constitution and moulded by political 
behaviour. These tilings will be observed ; the extensive and detailed 
regulation of the sy.stein in the Constitution and other documents, 
the intention.s leading to the adoption of the system, the effects of 
the party system upon it. 

The Constitutional Articles. The Cabinet system is formally 
based upon (I) c.ertaiii articles in the Constitution,^ (II) certain articles 
in the Law of the Budget,^ and (III) the Rules of Procedure relating 
to the Imperial Government. 

A President, elected by the people,, has a number of powers : ^ 

‘ all orders and decrees of the Prc.sidcnt . . . require for their validity 
the counter-signature of the Federal Chancellor or the competent 
Federal Minister. The counter-signature implies the undertaking of 
responsibility’.* This goes not far beyond the terms of the old 
Constitution, and the virtue of responsibility lies, as we have seen, 
in the body to whom re.sponsibility is owed. This article says no 
more than that the President is not responsible ; that some one else 
is ; but says not fo whom. 

Responsibility is broadly defined further on in the Constitution.*' 

‘ The Chancellor o{ the Federation, and the Federal Ministers require for 
the administration of their office, the confidence of the Reichstag. Any one 
of them must resign, should the confidence of the Houae be withdrawn by an 
express resolution.’ And, ‘ The Chancellor of the Federation determines the 
main lines of {lolicy, for wiiioli ho is responsible to the Reichstag Within 

* Principally, Arts. 02-fl. 2 Cf. BnuhaliauiihaUsoriltiung, Art. 21. 

'* Arts, 45-11, and cf. Chap. XXVI, infra, * Art. 50. * Art. 54. 
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these main lines each Federal Minis ter directs independently the department 
entrusted to him, for which he is personally responsible to the Reichstag.’ ‘ 

It will be observed that ‘ for the administration of their office ’ 
wotild include the counter-signature of Presidential actions ; and for 
such administration responsibility is to the Reichstag. 

The rest of the clauses deserve further comment. Unlike the 
French Constitution provision is that responsibility shall be to the 
Reichstag, the popular assembly alone. This arrangement marks the 
tremendous gulf between the present and the old Constitution from 
the standpoint of Fcdorahsm, for it is a recognition and a guarantee 
that the body representing popular unity is paramount over the 
Reichsrat which represents States— while in the old Constitution the 
Bundosrat was the source and guardian of Federal leadership. 

Next, a difference in status is assigned to Chancellor and Ministers. 
The Chancellor is given a superior status in the determination of 
general pohoy, for which he is made specially responsible. The 
Ministers are to keep witliin the main linos, cannot, apparently, be 
interfered with in their departments by cither their colleagues or the 
Chancellor,® and bear, individually, the responsibihty for that office. 
Does this moan tliat the Ministers are subordinates in the sense that 
they cannot participate in the making of the general lines of policy, 
and that they cannot in their own departments go beyond express 
or understood limits settled by the Chancellor ? On this question 
there seems to be a good deal of doubt in theory, though we shall 
see that practice has decided the question in the sense that the Chan- 
cellor is no more important, and is sometimes less important, than 
his colleagues. What then prompted this arrangement and the con- 
sequent problems ? These clauses originated with the creator of the 
Constitution, I’rcusz.^ and were accepted, in their original form, by 
the States Committee which e.xamined the Constitution before its 
introduction into the Assembly.* 

Let us examine Preusz’s views up to this point. He rejected both 
the Non-Parliamontary Executive of the U.S.A., and the Conciliar 
System of Switzerland, in which the Government is a directly elected 
committee of Parliament,^ and provided for a titular Executive (the 

1 Art. 56. 

^ It will be remembered that under the old system the Chancellor could intervene 
at any time in any department. 

^ Compare Entwurf des Allgememen Teils der Kiinftigen Beichsvorfassung, 
lieichsanzngcr, 20 Jan. 1919. 

* Cf. Entiourf, 21 Feb. 1919, Heilfron, op. cit., I. 

® The Swiss Legislature consists of the National Council, elected every three years, 
and the Council of States, representing the various Cantons. In Jomt Session, as 
the Federal Assembly, these Councils elect the Federal Council, the Biindearat, of 
seven members, as the Executive for three years. The parties are proportionately 
represented : and members are usually re-elected for long terms. The action of 
this Council is marked by compromise and occasionally serious dissension, internally, 
and before the public. The Assembly elects the President annually ; he is the titular 
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President) popularly elected, and a responsible Cabinet. Of the 
Cabinet ^ he said : 

‘ The President of the Reich is not limited in the selection of Ministers, and 
most importantly, of the ChaneeUor, to members of Parliament ; because it 
is by no means an essential requisite of the parliamentary system that the 
leading statesmen shall bo members of Parliament ; but it is quite essential 
that they shall conduct the government in agreement with the parliamentary 
majority, and that they must resign should the majority deny them its con- 
fidence. For the general policy of the government the Chancellor is respon- 
sible ; and ministers are appointed by the President upon his nomination. 
These arc, however, not, as hitherto, non-independent and subordinate helpers 
of the Chancellor, but stand towards Parliament as independent statesmen 
responsible for their Departmental administration.’ 

ObRcrve, then, the emphasis on the departmental character of the 
Ministers ! Preusz continues ; ‘ For the formal responsibility of the 
Chancellor for every individual Department would, as in the past, so 
in the future, be a fiction weakening the true political principle of 
responsibility.’ That is, let us have done with a mere fiction, and 
concentrate upon those who do the work, to whom the (Jhanoellor is 
obliged by the pressure of business to devolve the work, and let us 
hold them directly responsible. 

‘ And the agreomont of the parliamentary majority with the general direction 
of the government’s policy does not necessarily include tho acceptance of the 
administration of each individual Department. Much more will the desirable 
iufiucnco of Parliament over the practical conduct of administration be strength- 
ened, whore Parliament can produce changes in tho conduct of individual Depart- 
ments without a change of the whole Government.’ 

I’rcusz thus ])ut his finger on one. of the weaknesses of collec- 
tive rcsponsibUity for all and everything in the British system, and 
attempted to obtain the advantages of Ministerial stability with true 
Parliamentary strength in criticizing and eliminating unsatisfactory 
Ministi'rs. He saw tho British Constitution in books ; and perhaps 
the passage out of Morlcy’s Walpole struck him (as a German desiring 
efiieient government) with more force than it really posses.ses ; for 
we liave alreadj' .shown that collective responsibility makes Ministers 
prctcriiaturally aware, of the infirmities of candidates for offiee, causes 
them to restrain the foolish ; even then a colleague who has really 
committed an error in an unimportant matter may be dropped, while 
if there has been an important error the Minister may save his col- 
leagues by resigning. AVliilo Ministers command a good majority for 
all except a particular Departmental policy it is the Minister, not 
the Cabinet, who will go. 

head of the Republic and Chairman and Leader of the Council. (For powers, etc., 
cf. Fleiner, Schweizerisches BwtidesaUuitsrechU and Bonjour, op. cit. ; Bryce, Modern 
Democracies ; and Brooks, Oovernment and Politics of Switzerland.) 

* The reasons given by PreuBz for tho rejection of these alternatives are out- 
lined in the Chapter — Chiefs of State, 
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What PreuBZ has not so far shown was whether his differentiation 
could he made to work. His concluding remarks on these clauses 
serve to show that he was unsure of his ground, for he said ; 

‘ Out of this arrangemont of the relationship between the Chancellor and 
Departmental Ministers, practice will cause a more collective co-operation of 
the government, without the “ collegiate ” system being formally prescribed 
for it by the Constitution, a thing which is not to be recommended in the inter- 
ests of clear political responsibility.’ * 

Thus he envisaged collective action, and could therefore have 
safely prophesied collective general pohcy, and a collective feeling 
of responsibility and collective resignations in most cases. Further, 
had he reflected that, in the future, Cabinets would be composed of 
members of a large number of different parties, he would not have 
imagined that any arrangement could possibly produce any clearness 
of political responsibility. In introducing the project into the 
Assembly, Preusz added httle to his explanation ; the Chancellor 
was now ' President of the Imperial Ministry ’, and the ‘ collective ’ 
system was not prescribed, but left to the moulding force of practical 
needs. This sounds as though already the tJhancellor’s superior 
status was reduced to nothing more than the position of the British 
Prime Ministership, and that practical experience abeady showed the 
inevitabihty of collective counsel and responsibihty. 

In the Constitutional Committee. We now follow the Project 
into the Constitutional Committee. There two tendencies prevailed : 
(1) to strengthen the Chancellor and (2) to set out more clearly the 
nature of the relationship between Ministers and the ‘ Government ’ 
as a collective body. (1) The Chancellor, in Preusz’s draft, ^ was 
appointable by the President, but the Ministers were to be nominated 
by liiin and only then appointed by the President. Then, apparently, 
the Presidency was strengthened at the expense of the Chancellorship, 
by an amendment that both Chancellor and Ministers should be 
dbcctly appointed and dismissed by the President.^ The Reporter 
of the Constitutional Committee on this part of the Constitution was 
Clemens von Delbruck, himself a former Secretary of State in the 
Empbe, and son of Bismarck’s colleague and Vice-Chancellor. He 
showed that several parts of the machinery were lacking. Insufficient, 
for instance, was said regarding the power of the Chancellor and his 
relation to Ministers. Was a ‘bureaucratic’, that is, a ‘ Chancellor 
system envisaged, or a ‘ collective ’ organization ? To him the 
problem was ; 

‘ To create an institution in which power and unity are combined, that is 
to say, a responsible institution — ewe responsible institution let it be noticed 


^ My italics. * Art. 09. Project. 

® Art. 75 of Project of Constitution actually introduced. 
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— muBt arise in which all the thietuls come togethm:, an institution which is 
in the position to supervise all the items of business in broad features ; and we 
must, on the other hand, decentralize not only in depth but in extent.’ ‘ 

Delbriick’s suggestions were adapted to this end, and were sup- 
ported by reference to Federal and Prussian history. He suggested 
(1) that Ministers should be appointed only on the nomination of 
the Chancellor ; form ought to add authority to what would, at any 
rate, be the practice, (2) that the Chancellor should preside over the 
Government, (3) that the Government as a body should create rules 
of procedure to be ratified by the President. All these things would 
strengthen the Chancellor, and this must be done lest ‘ on one fine 
day Government gets entirely out of hand Then (4) there should 
be an express provision (till then not suggested) tliat ‘ the Chancellor 
decides the general lines of policy '. This gives the Chancellor the 
power to intervene in the administration of each individual depart- 
ment with the observation ; ‘ I warn you that the pohey of the Depart- 
ment is no longer in accord with the lines I have laid down. On the 
other hand, it must be said that the Ministers, within these hues, are 
independent in the conduct of the branches of business entrusted to 
them ’. (5) Now, since Prussian and Federal experience had shown 
quite clearly that certain things affect all Departments, arrangements 
must be made for their collective treatment ; all Bills, including the 
Budget, all differences of opinion about the treatment of affairs touch- 
ing several Departments, and other matters already allowed for by 
the Constitution — e.g. the dissolution of the Reichstag. (6) Finally, 
let the resolutions of the Government be taken by majority vote, and 
give the Chancellor a casting vote. This would enhance the import- 
ance of the Chancellorship. 

Here, again, Preusz moved nearer to collective counsel : the 
Chancellor ought to be more than primus inter pares, yet not the 
single chief of the whole apparatus of government ; and, as to col- 
lectivity of counsel, ‘ I think of political collegiahty, which, however, 
is not bound by legally rigid and unpliable forms. In my opinion 
one cannot organize a government council-wise as one can organize 
a collective tribunal. The matter must be elastic, even as the relation- 
ship of President and Government is elastic.’ “ Again, as to the 
procedural arrangements, Preusz thought they were best left out of 
the Constitution, since to put in details of that kind would mean the 
difficulty of amendment either through Parliament or the Referendum. 
As a compromise he suggested that the Constitution should simply 

^ Berichi und Protokolle dcs 8 Ausschussesj Verfassungsgebendfn Deuiachen National 
V ermmmlungy 1919, Nr. 21, p. 297 ff. 

* Ibid,, p. 299. The phraae is ‘ gam anseitwnderlavfefn 

* Ibid., p. 300. 
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say that Rules of Procedure be made by the Government and ratified 
by the President.^ 

As to the Chancellor’s power to nominate Ministers, he had put 
that into his own draft, and the States Committee had struck it out 
on the plea that the President of the Reich had already so modest a 
position that its further attenuation was undesirable. Preusz had 
answered, that whether it was put in the Constitution or not, in 
practice the Chancellor would choose his own colleagues.’® 

The question was raised whether Ministers could report directly 
to the President, and Preusz’s answer was that a Minister would be 
expected to come to an understanding with the Chancellor first. ‘ But 
I exclude any mediatization of Ministers by the Chancellor in relation 
to the Presiflent. Every Minister has the right to communicate with 
the President ; but the Chancellor must have the general supervision 
of such conversations.’ 

The general opinion of the Committee seems to have been that 
summed up by Deputy Koch that ‘ neither a purely Collective nor a 
purely Chancellor-System was appropriate ’,^ and by Delbriick’s 
eonehision that a Cliancellor-System was not wanted, while Collectivity 
was necessary to abolish contradictions — liencp hi.s .suggestion for 
decision by vote.* In short, something not exactly defined, between 
the Biamarck-System and the Cabinet-System with collective counsel 
and responsibility was sought — but it w.as not positively and compre- 
hensively stated what this should be. Then; are points beyond which 
inventive thought cannot roach, since the number and magnitude of 
the interrelated and present-future ehanging jinponderablns cannot 
be precisely and fully seized in words ; then, we cannot help quieting 
our doubts with .simple inklings, and prescribing only the very little 
which seems certain. 

Final Adoption. Delbruck’s additions were accepted almost 
verbatim by the Committee and the Reichstag, hardly a word being 
said in discussion or explanation of the Cabinet-System in the Second 
and Third Readings of the Assembly. What, then, had lieen created ? 
A government : ‘ The Federal Government consists of the Chancellor 
of the Federation and the Federal Miiii.sters.’® That is to say, appar- 
ently, a governing body, a council. Were all subordinated to the 
council on equal terms ? The intention was to give the Chancellor a 
distinct and effective primacy, and this was beheved to have been 
accomplished (a) by naming him as a separate party in the Govern- 
ment, (6) by his power to choose his Ministers, (c) by his presidential 

' This is quite a good commentary on the thesis that political experience does 
hold valid and influential lessons : the constitutional experiences of the nineteenth 
century showed clearly that to put details into a Constitution was simply to bind 
oneself to maintain the very matters in which flexibility and flux were most desirable. 

* Ibid., p. 301. •» Ibid., p. 302, 

* Ibid., p. 303. See also Katzenstem, ibid. 


® Art. 52. 
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autiority over the Goverament, ‘ The Chancellor presides over the 
Federal Government and directs its business, according to standing 
orders drawn up by the Federal Government and approved by the 
President of tlie Federation,’ ^ (rf) by his right and power to determine 
the main lines of jiolicv,^ and (e) liis power to give a casting vote. Were 
people thinking of a collectivity when they thought of ‘ Government ’ ? 
Perliap.s ; indeed, nio.st likely ; but We do not really know. Preusz 
seems to have exjjeeted this to come about. 

The only express arrangement for subordination to the Govern- 
ment as a collectivity wa.s in Article. 57 ; 

‘ The Federal Jliuisters must submit to the Federal Government for advice 
and decision the. draft of all Bills, also all matters for which such a course is 
prescribed by the Constitution, or by law, aa well as differences of opinion upon 
questions affecting the sphere of action of several Federal Ministers.’ 

The la.st .sentence obvioii.sly opens the way for a very large amount 
of collectiv'c action ; the first, on lulls, leaves hardly anything out of 
collective counsel, while tli<‘ middle term, ‘ pri'scribed by tlie Consti- 
tution may come to include not only written amendments to the 
Constitution, but eonventional oe.ca.sion8 upon which there shall be 
Cabinet counsel. What exists, howo.ver, is not the general pre- 
sumption of collegial leadership, buf. a limiteil necessity for e.ollective 
activity. It is true, however, that Delbriick's whole argument was 
to secure a projier eo-ojicration among Ministers. 

One other thing seems to ope.rate agiiinst the idea of collective 
action and to promote the ascendency of the Clianoellor and disinte- 
gration of the Ministry, and that is the attemjiteil differentiation of the 
responsibility a.ssumed by Cliatieellor and Ministers, the Chancellor being 
re.sponsibk' for ‘ mam lines ' of jioliey, the re.st, iiidividuallv, for its 
Dejiart mental realization, iiiid subject to loss of ollieo ‘ slioiild the 
eonlidenee of the House be withdrawn by exjire.ss resolution ’. Yet 
Prcii.sz'.s reuiiu’ks would cause us to think tliat thi.s was only in order 
to enable a bad member to be lopped off an otherwise healthy body. 

1 do not. see that anything else can be obtained by an examination 
of the text aiid the discussion, and the ‘construction’ of flie. articles 
by jurist.s m Germany seems to me to be futile in so far aa it is pre- 
tended that one eaii obtain light from the .sources.® 

The Rules of Procedure and the Budget Act. Even the rules 
of procedure and the special position given the. Chancellor by the 
Budget Order have not preserved the legal dogmas from unceremonious 
repudiation by the political parties, but before, we examine this and its 
causes let us consider the contributions made to German Government 
by the llule.s of Procedim^ and the Budget Order. 

‘ Art. 05. ‘ Art. 58. 

® GJuni, Staatsrechtliche SteUung der Reichsregiprung, Theorie Jet Jitichs- 
kaiizltra and de^ Reichftfinanzminisiera in der Reichsregierung (Borlin, 1925). 
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The Rules of Procedure were made in 1924,^ that is after five years’ 
operation of the new system. Until this time the Ministers had co- 
operated either without formal regulations or on the basis of casual 
rules. By 1924, then, there was experience of Ministerial business 
and of the dependence of the Ministry upon the Reichstag to go upon. 
Tlie Rules of Procedure are also interesting examples of the German 
passion for committing their social arrangements to systematic state- 
ments of law. No other country, save Prussia, has such rules in 
such dehberately and carefully planned arrangement. Let us briefly 
consider their contents. 

The Rules fall into four sections ; the Chancellor ; the Chancellor’s 
Deputy ; the Ministers ; the Government. 

The Chancellor. The Chancellor lays down the main lines of 
policy and the Ministers must proceed within them and execute them 
within their sphere of bu.siness. In eases of doubt the decision of the- 
Chancellor is to be asked. 

The Chancellor is to be continuously informed of all measures 
which are important for the determination of the main lines of policy 
and the conduct of the business of government. Ho may at any time 
call for further information, and has the right and the duty of insisting 
upon the uniformity of the yiolicy of Ministers. Changes contemplated 
by a Mini.stcr in the accepted principles, or new measures entirely of 
general political significance, must be brought before the Chancellor 
tor his decision. 

The Chancellor’s Deputy. At the Chancellor’s suggestion the 
President of the Reich can appoint one of the Mini.stcrs to deputize 
lor the Chancellor, in which case the Chancellor determines the scope 
of the deputization. 

Ministers. Tlioir Departmental field is determined broadly by 
Presidential Orders, and within these by Ministers acting in agree- 
ment, or by the Chancellor, upon a re.soliition of the Government. 
Wlierever an activity concerns more than one Department, the prin- 
cipal and initiating Ministry (called in German the federfuhrevd, that 
IS. the drafting, Ministry) must call in the other Ministries from the 
beginning. Drafts of Bills must not he put before members of the 
Reichstag or its Committees before a decision has been made by the 
Government, exceptions to this requiring the assent of the appropriate 
Ministers and, where they are of ‘ political ’ importance, of the Chan- 
cellor. Before consulting the committees of the Federal Council, or 
tile States Governments (according to Article 67), the Minister must 
confer with any Department which is likely to demur on essential 
points, and decide how far the States shall be let into the business 
pending the .settlement of differences. 

1 3 May 1924, Cf. Poelzsch-Hefftcr, Vom Staatsleben unicr dff Weimarer Ver- 
aaaung, Jahrbuch des Offenllichen SecAta, XIII (1926), 174 fl. 

VOL. II. — 70 
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Deputations are, as a rule, receivable only by the appropriate 
Ministry ; a common reception may be given when the subject requires 
it. The Chancellor receives deputations only exceptionally and as a 
rule only at the instance of a Minister, 

Foreign negotiations are only to be conducted through the Foreign 
Office, its assent and co-operation are required should other Ministries 
desire to negotiate. Interviews touching foreign afiairs are not per- 
missible without previous arrangement with the Foreign Office. 

The Government. The following subjects are to be brought 
before the; Government for discussion and decision : 

1. All ])rojects of laws, all matters pre.scribed by the laws or the 
Constitution, differences of opinion on questions which touch the 
business of several Ministers. 

2. Drafts of all Orders which are of general political significanoe ; 
public announcements and citations from public archives where these 
should occur simultaneously by the Reich Government and the states ; 
suggestions for the appointment of high and unclassified officials and 
assistant .secretaries,^ and the variation of tin' e.stal)lished conditions 
of certain Civil Service posts.* 

Further, matters of general domestic or foreign importance, of 
broad economic or financial effects, must be brought to the attention 
of the Government before action is taken, even if they are not sub- 
mitted for decision. All matters which are submitted to the Govern- 
ment should previously be discussed by the Ministries concerned. 
(This rule was made because the Cabinet became overburdened by 
liiiiieeessary sectional business in the earliest stages of preparation. 
At first a way out of congestion was sought in the con.stitiition of an 
‘ inner ('abinet ’. or an ‘ eeonomic-jiolifical Cabinet Committee ’.)“ 
Exceptions are permissible where there is urgency. Any unsettled 
points are made known to the Chancellor with explanatory minutes. 

. . . Differenees of opinion between Ministers, as envisaged by 
Article 57 of the Constitution, arc not to be submitted to the Govern- 
ment until all attempts at personal arrangement liave failed. The 
Cliancellor i.s given jiower to attempt a settlement between Ministers 
before the Government as a whole is seized with the matter.^ 

Rule 24 IS designed to secure the full concentration of leadership 
in the Government and to avert disunity in relation to the branches 
of the Legislature. When the Federal Council suggests important 
elifinges in a Government Bill the Government must be consulted on 
the next step ; simiiarlv, if a Minister concerned takes exception to 

* Mi7iisteriQldirt^pnfpn, M miatrrialrdte. 

* e.g. The promotion of an olHeial of the intermetliate rlnsa to the Higher division 
where the candidate is not yet forty years of age, or has not served at least twenty 
years. Art. 19 of tlie Ilulcs binds Ministers \erv strutls to make no pledge what- 
ever before the Cabinet ir eoiisnltcd. 

® Cf. J'oetzsch-Hefftor, loe. cit., p. 179. 


« Kule 2 : 1 . 
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a proposed amendment. Important amendments ofEered by tbe 
Reichstag have the same efiect. Where the case is urgent and a 
decision must be taken at once, then agreement with available Ministers 
is required. 

‘ All bills resolved upon by the Government arc to be represented in the 
Reichstag, the Federal Council and the Economic Council concordantly, even 
if individual Ministers hold a different opinion. All officials, directly or indirectly 
roncemed, ore jyrohibiied from actiny against the views of the Qovernmentd 

The business of Cabinet sessions is regulated with some detail, 
Ministers arc informed of meetings through the Secretary of State 
to the Chancellery. The Chancellor’s Secretariat arranges for the pro- 
duction of the necessary documents, .and draws up and distributes an 
Agenda. Resolutions and bills of great importance may not be put 
on the Agenda earlier than four days after their circulation to Ministers. 
Any two Ministers may secure the. removal of such business from the. 
Agenda if this rule is infringed ; but the Chancellor may override this 
on the ])lea of necessity. Th<‘ Chancellor or Deputy is in the Chair. 
Sessions are contidential. ' Especially is information about the 
arguments of individual Ministers, voting, and the contents of the 
.Minutes, impermissible, without special authority.’ i 

At Cabinet meetings there are regularly present the Chancellor, 
Ministers or their Deputies, the Secretary to 1h(“ Chancellor’s Depart- 
ment, the Chief of the President’s Office, the Chief of the Government 
Press Service, and a Clerk. The Deputies have full rights of discussion 
and voting, Ministers m.ay, where this seems desirable, and with the 
agreement of the Chairman, introduce a permanent oflicial, who may 
he present only for the time and the specific purpose for which he is 
called in. This arrangement seems to me of extraordinary value in 
the modern state and, (if course, it has from time to time been followed 
m England, when officials are called in to help Ministers in matters 
where policy and technical knowledge cannot be separated, and do 
especially important service in Cabinet Committees, Minutes are 
taken, and the relevant extracts distributed to the various 
Departments. 

The Minister of Finance. It is well understood in the British 
system that the Clianeellor of the Exchequer has a position of excep- 
tional importance, and often of extraordinary power.^ The reason is 
simple : the Chancellor of the Exchequer must find the money which 
his colleagues have planned to spend. He must not be driven to 
impossible demands upon the public, and, therefore, he has been 
provided with a power of defence. Beside thi.s, however, there is his 
own positive sense of responsibility for the industry and commerce of 
tlie country, and the private purse of the citizen. A Gladstone, or 
Harcourt or a Snowden is strong, and, in single combat with any 

’ Rule 29. * Of. Chap. XIX, supra. 
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Minister, is usually sure of victory. Disputes ,of any magnitude 
become Cabinet questions, and there the battie is between the Chan- 
cellor of the Exchequer and the majority against him, for the support 
of the Prime Minister. The Chancellor and the Prime Minister 
together arc, in aU ordinary circumstances, irresistible. 

German law follows the essentials of English practice. In the 
Reich Budget Order of 30 December, 1922, the Minister of Finance 
was provided with a veto over the inclusion of expenditure or a rider 
in the Budget. This veto can only be overcome by a majority of the 
Cabinet and if the Reich Chancellor is in this majority.^ In other 
words, Minister of Finance and Chancellor can together settle the 
Budget. Tlii.s arrangement was forced into law by the financial 
difficulties of the post-war period.^ Yet the rule, which also appears 
in Article 32 of the Rules of Procedure, docs not square with the 
Constitutional clause which says that decisions are taken by a majority 
vote. Indeed, both Dclbriick * and one other member of the Consti- 
tutional Committee,^ emphasized that Ministers ought not to become 
dependents of the Mini.ster of Finance. The Order was therefore 
passed with the majorities required for constitutional amendments. 
It is obvious that, legally, the position of the Chancellor and the 
Minister of Finance is by this Order raised above that of other Ministers 
and above the position given by the Constitution, while the other 
Ministers have been made k'gally subordinate for financial purposes. 
It is a well-known fact, however, that where men enjoy a legal pro- 
df)ininance tliey will very probably acquire an actual jcredominance, 
owing to the compelling effects of legal concepts on the mind of those 
who come, into relation with them. Nor does the effect threaten 
to stop at this point ; for a power in one direction is a power to 
intimidate and bargain in every other. It may be overcome by the 
pohtical resources of the other Ministers : but it is still a power to 
overcome, which requires a countervailing force. 

The .Actual Operation of the System. Can the position of the 
Reich Chancellor be reduced ? Is the Minister of Finance sure of the 
power given him hy the Constitutional amendment ? Do majority 
votes decide matters 1 All these things may be subjects of formal 
prescription, and again, formally, they may follow the course provided 
by the Constitution and the Rnles of Procedure, and yet the balance 
of political forces may govern the actual substance and nature 
of the formahtics. Thus a Chancellor’s main lines of policy may be 
written down by liirn and be formally called hi.s : yet what was estab- 
lished may have been the result of the compulsion of a party whose 
co-operation was essential to his ever having been able to accept the 

‘ R.G.El, 1923. Nr. 2, PI. IT, p. 17, Art. 21, 

• Cf. Glum, op. (lit., p, 42. ® FroloJcoUe, p. 301. * Ibid. 
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Chaacellorship. A Minister of Finance may threaten to use his veto 
power over an estimate, but what if he is told that its use will cause 
ViiTTi to be outvoted on an ordinary measure which his party considers 
vital ? A majority and a minority in the Cabinet are in the process 
of formation : the minority asks for concessions and, unless they are 
granted, it is prepared to withdraw from the Government. No better 
governmental arrangement can be made in the existing state of parties in 
the Reichstag and the country. The majority must to that extent 
give way. In short, the majority vote now is not based upon the 
equality of Ministers, but upon the political strength of each in the 
special circumstances. There is no doubt, when we consult the 
experience of Great Britain and France over a long period, that various 
Ministers assume diSerent .significance at diSerent times. Some- 
times there is a kind of instinctive subordination to the Foreign 
Minister, sometime,s all defer to the Departments concerned with- 
unemployment, and almost always the Treasury is rather over- 
powering. 

The experience of Germany shows that the party system has so 
filled up the bottles of the Constitution that these have burst. 

Formation of Cabinets. We have shown in the oases of England, 
France, and the U.S.A. that the composition of tlie Executive deter- 
mines its power. So with Germany ; here as in England and France, 
all goes back to the character and number of political parties. Had 
Germany a two-party system or something near it, then the Constitutional 
articles might he made to work in admirable and accurate accord wiih their 
intention: but it has not. (1) The President of the Federation appoints 
and dismisses the Chancellor, and, on the latter’s recommendation, 
the Federal Ministers. This article appears to give the President a 
free hand with the Chancellor, and the Chancellor a free choice of 
Ministers, including the Minister of Finance. In fact, the President 
is very narrowly limited in his clioice ; and the Chancellor, before he 
ran accept the Clianeellorsliip, must be able to get a group of colleagues. 
But these can normally afford to be extrem(dy exigent before they 
enter his Government. For the German Parliament, like the French 
Chamber of Deputies, is divided into a number of parties, none of 
which, since the Revolution, has been able to apx)roach a majority 
of the Assembly. The situation therefore dictates coalition Ministries.^ 
The President, therefore, is obliged to find a Chancellor who can dis- 
cover a coalition which will fulfil two conditions : obtain a Reichstag 
majority, and maintain it for an appreciable time so as to avoid 
political vicissitudes. This second condition has been borne in upon 
the Germans by their own long experience of stable, if autocratic 
government, their desire for regularity and order in all things, and the 
warnings which they have obtained from their intellectuals who have 
^ Variously called Arbeitsgememscliaft (Working Agreement), Koalition, or Block. 
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ever paraded French ministerial instability as sMne thing which Ger- 
many must at all costs avoid. 

The principle that the largest party is to be called in to lead the 
Government, provide a Chancellor and form a Ministry, has been 
rejected for the principle that the prime consideration is the speediest 
formation of a practicable Cabinet. After the elections of May, 
1924, the German National Party Press urged that the President 
would violate the principles of Parliamentary Government if he did 
not choose the Chancellor from that party, as the largest ; ^ yet Chan- 
cellor Slarx of the Centre Party was asked to form a Ministry, and the 
Nationals were left in the opposition. Again, when the Stresemann 
Ministry fell, in November, 1923, the Germmi Nationals insisted, in a 
letter from the leader of the party to the President, that ‘ as parlia- 
mentary usage demanded one of the Opposition Parties should be 
entrusted with the formation of a new government. They themselves 
were jirepared to accept ollice. dissolve the lleichstag, and consult 
the peojilc anew to see whether, indeed, the country was not turning 
to the Itight for a Government.® To thi.s the President answered 
that (1) the Constitution left him full di.scretion in the matter, (2) the 
use of this discretion had on his part been directed to securing ‘ a 
personage, whose political position seemed to promise most hope of the 
speedy composition of a workable Cabinet’, (3) conlidontial discussion 
with Reichstag group-leaders had convinced him that the opposition 
parties offered no hope of tliis, and (4) that even the German Nationals 
liad admitted tlicir rcadine.ss to follow a Clianeellor of the Popular 
Party and the Centre, It is to be remarked that, in this letter, Ebert 
admits his partiality for a coalition of the Left, rather than the Centre, 


^ Cf. Fnrlilz, Orn'InrJitfi Kalcudary daUi and Wertheimer, Der EinjtaMz dcs 

BfirhprufiKlnitni auf dir dr'^tattvng dcr BcicksregicTung, 

Kleclions of Mny, IH24: German Nalionalp, lOSaents; Centre, (>5, and Bavarian 
People’s J’Hrty. l(i; Social DemotTats, 100; ComnuiriiHta, 02. Six other parties 
of tiio Ki^ht and the Muldle shared the rest of the seats. 

- JJeak Mh Pkesioent. — 

On the lusignatjon of the Stresemann Cabinet, Parliamentary usapo demanded 
that one of the opposition jiarlies should lie entrusted with the formation of a Cabinet. 
This did not occur. On the contrary', you, Mr. J^resident, made numerous unsuc- 
e<‘Shfiil attempts to form a Cabinet in entirely different way.s. In the meanwhile 
botli till' foreijzn relations of the Stale and the psyehnlogieal and economic nood 
of the German people have liecomc so aeut-c, that further delay in forming a new 
Cabinet caniu)! be ju.stified. An overwhelming majority of the German people awaits 
a departure from the past methods of government and a fresh orientation towards 
tJio Kight. Jf 1 he ReieJisfflg, through its excessive duration, is not oapablo of express- 
ing public ojHiiioii. then you should invoke the decision of the people and give the 
power of dissolving the Reichstag to a newly formed Cabinet. We should give sup- 
port to the creation of a CaLmet on such conditions. 

With greatest respect, 

Herqt, 

Chairman of the German National Party. 

30 Bov. 1023 . 

Cf. Poetzach, op. cit., p. 104. 
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and says he accepted the Centre only because his first attempts had 
failed. 1 

Experience has shown that the influence of the President depends 
upon the parliamentary balance of forces and the general situation of 
the country. He may prefer and obtain a coalition of his own cast 
of mind if the strength of parties and the alternatives are evenly 
balanced ; he may, as in the case of the Cuno Cabinet of 192^ and Luther 
in 1925, nominate a Chancellor outside Parliament in the hope of 
setting the machinery of Government to work, and securing the 
neutrality of large parties, when the Reichstag is split between irre- 
concilable extremes, and when the temper of the country regarding 
parliamentary institutions is ugly ; he may appoint a minority, like 
the Briining Government, when it is the only feasible way, owing to 
the preparedness of Reichstag Groups to lend a passive tolerance 
for fear of letting loose anarchy. According to circumstances he may 
nominate a Chancellor and ri.sk his defeat, or negotiate with the' 
parties before taking a decisive .step. The President may decide 
between alternatives, but the choice is not wide. For the rest the 
Chancellor is dependent upon an arrongement with other parties for his 
Cabinet, and the alternatives are too often embarrassing both in their 
number and character. In 1930, for example, Briining had the 
alternatives of coalitions of the Left, the Centre, and the Right. The 
coalition entails agreement as to policy and office. Often many vain 
attempts are made to secure the first before, a candidate for the Chan- 
cellorship succeeds. Days and weeks pass by, with the most difficult 
nerve-racking negotiations, before an agreement is reached.^ This is 
not to the advantage of industry, commerce, finance and international 
(‘conomic and political relations. At least one projected Cabinet fell 
through owing to the insurmountable ob.stinaoy of the groups for 
office.^ Now, this is not only a struggle for a job, but also for the 

^ Cf. Letter of President Kbert, ibid., p. 105. 

‘ For cxamjde, a period of negotiation, between the third and fourth Marx Cabi- 
iietH. lastcfl from 17 i)po. 1920 to 3 Feb. 1027. 

An earlier instance is that of theFehrenbach Ministry : from the resignation of the 
Muller C’aluriet, 8.Tune 1920, to tho completion of the Fehronbach Ministry, 27 June 1920. 

Cf. Letter from Cuno to President Kliert on bis difficulties in forming a govern- 
ment, Nov. 1922 : ‘ 1 accepted your invitation (to form a government) in the hope 
of creating a Cabinet, which would, in lU composition, respond to the need for the 
capable conduct of affairs and would be support^ by the confidence of tlio Reichstag. 
'I’he necessary diwcuHHions with the leaders of the parties have shown that individual 
jiartios bring forward not only suggestionB and wishes, but even projects and claims, 
concerning the number of Cabinet Ministers to be taken from tho party, going as far 
oven as mentioning persons, dojiartmonts, indeed, whether a member of the previous 
Cabinet should take over some other department. With this all the presuppositions 
upon which a Cabinet appropriate to its technical tasks could be constructed fall to the 
ground. As little as I misapprehend the necessity for co-operation between Parliament 
and Cabinet, even in its composition, as much am I obliged to lay decisive weight 
upon this, that the choice of Ministers and Departments must be left to the judgement 
of him to whom the request for the formation of a Cabinet was proffered. As that is 
now impossible, I desire to give back to you the request to form a Cabinet,’ etc., etc. 
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captuie of administratively influential Departments, so that, some- 
times, to save difiBculty, non-party experts are given the hotly con- 
tested Blinistries. What does this involve ? It involves the con- 
sequence that the Chancellor’s main lines of policy are established 
as much by his colleagues as by him — how much of the one, or of the 
other, depends upon the comparative strength in the Reichstag and 
the desire for office, and the power to injure if one remains in Opposi- 
tion. Thus the Chancellor i.s partly the creature of the Ministers, and 
is always dependent upon them. Finally, though he nominates them, 
they possess the power to compel the nomination, and even decide 
the offices they shall hold.* Anschutz claims that this is in direct 
contradiction to the Constitution. He is quite right : the Cabinet 
system in Germany follows the party-system, not the Constitution. 

Short-lived Cabinets. From February 1919 to June 1928, 
there were fifteen Cabinets, that is, each Cabinet lived for seven and 
one-half months. There are various reasons for this weakness. Of 
very great importance is the disturbing and uncontrollable effect of 
foreign pressure, upon Germany. Every time a crisis has occurred 
in German foreign relationships the balance of political strength and 
loyalty has been rudely disturbed, since passions have been so roused 
that often one could best govern by resignation from the Government. 
Thus I count at least four Cabinet downfalls as due to unavoidable 
foreign events,^ Another three defeats wen' due to the malaise of a 
new constitution ; tlie Kapp-Putsch.* stringency of measures against 
Saxony and Bavaria,* a conflict over the National Flag.® Of the 
other eight Cabinets, four resigned when General Elections went 
against them.® 

There are four yet to be explained. The first a Government of the 
Weimer Coalition ; Social Democrats, the Centre and the Democrats 
fell after over a year of office (October 1921 to November 1922) owing 
to general weaknes.s and the inability to attach to itself the party just 
on its Right— the Gorman People’s Party. The Chancellor, Wirth, 
of the Centre Party, was too uncomfortably placed to be able to pursue 
a steady policy without more support.’ In the .second of these 
Cabinets, Stresemann’s Great Coalition, wliich included the pre- 

* Cf. Anschutz, op. oit., p. 192 ; Freytag-Loringhovon, op. cit. 

* The Versailles Treaty, June, 1919; the I/ondun Ultimatum in May, 1921 ; t?ie 
tapper Silesian Alfair, October, 1921 ; and the invasion of the Rulir, August, 1923. 

^ Bauer Cabinet {19 June 1919 to 26 March 3920). 

* 2nd Stresomami Cabinet (6 Oct. to 23 Nov. 1923). 

^ 2nd Luther Cabinet (2G Oct. 1923 to 13 May 1926). 

* M-ullcr Cabinet (27 "March 1920 to8 (21) June 1920) ; Marx Cabinet (30 Nov. 1923 
to 26 May 1924) ; Marx Cabinet (3 June 1924 to 16 Dec. 1924) ; Marx Cabinet (3 Fob. 
1927 to 12 May 1928). 

The Cabinet relied on the support of 225 members of the Reichstag ; of this 
number 113 were Social Uemocrals, 46 Democrats, 67 Centre (the Chancellor’s Party). 
The German People’s Party was represented by 62 members. For a diagram of the 
Coalitions from 1919 to 1 928, cf . Woytiosky^^cAn Jahre Xeu&s Dcatschlaiids ( 1929), p. 204. 
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viously-named parties and hia own, the German People’s Party, it 
was impossible to keep the parties together for more than seven weeks 
(August to 4 October 1923) as the Social Democrats refused to give 
the Government a free hand in matters of social legislation A The 
third Cabinet to fall through Parliamentary weakness was the Luther 
Coalition of Centre Parties and German Nationals. This lasted ten 
months (16 January 1925 to 29 October 1925), but did not prove 
strong enough,^ and a minority government in which the Democrats 
replaced the German Nationals took its place after six weeks of negotia- 
tion, only to fall four montlis later. The fourth Cabinet of this series 
was similar in composition to Luther’s minority government of the 
Centre Parties and the Democrats, but with Marx of the Centre as 
Chancellor, lived from May 1926 to February 1927, that is, for seven 
months, dying as the re.sult of a vote of no confidence passed by the 
Parties of the Right and the Left — the German Nationals and the 
Social Democrats.® 

Now it cannot be denied that a permanent source of weakness lies 
in the number and smallness of German parties ; and until there is 
any improvement German Cabinets must continue to suffer a precarious 
and short life. More, the whole democratic system is seriously 
endangered. The parties are, some of them, small and intransigent, 
they arc captious and unwilling to surrender their narrow loyalty for 
the public good, Parhament is almost always in a state of serious 
internal disagreement, and often of uproar — how can it possibly secure 
the loyalty of the people, especially since they have been used to 
executive stability 1 Further, a coalition, once formed, has not 
finally overcome its digestive troubles ; at any moment there may be 
a secession, and there is a continuous sense of the provisional nature 
of the settlement wliich provoke.s uneasiness among the people and 
an unwholesome spirit of aggressiveness and ambition in the opposition 


^ The Social Democratic Party opposed an increase of working hours per day — 
and withdrew their support from JStreflemann who asked for discretionary power 
la cconoraie, hnancial and social matters (2 Oct,). Cf. Dcul^hcr Oeschicktskalendafy 
1923, Tl, 193, 194. 

^ The Treaties of Locarno concluded in October, 1925, caused the German National 
Party to retu'e from the Govomraent. In the statement of the Party’s position 
(on 29 October) dissatisfaction is strongly expressed : ‘ The work of Locarno has 
liitferly disappointed us/ Cf. Deutacher Oeachwhlskalendar, 1925, 11, 316. 

^ 3rd Marx Cabinet (16 May 1920 to3 Peb. 1927). This Cabinet was reaiJy defeated 
on 17 Dec. 1926, by the combined vote of the tSocial Democrats, German Nationalists, 
Communists and the Volkische Arbcitsgemeinschaft by 249 : 171. The Social Demo- 
cratic Parly voted against the Government on the ground that only a truly Repub- 
lican Cabinet could ensure a thorough reform of the Reichswohr. The German 
Nationalists wished to see a more stable Cabinet with a clear majority — ‘ for the 
sake of the country Cf. DeuUcher QeachichUkalendar, 1926, II, 98, and Schreiber, 
Politischea Jahrbuch, 1927-8, pp. 74—6. The Chancellor Marx informed the Reichstag 
that the crisis would probably be long and he remained in office to conduct the busi- 
ness affairs of the Government during the time negotiationg were taking place (i.e. 
17 Deo. to 3 Feb.}. 
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groups. Yet there are eertain factors which give some hope that 
French experience will not be repeated in Germany : the first is that 
foreign shocks will not go on for ever ; the second is that the Germans 
positively wish for Ministerial stabihty ; thirdly, there is strong party 
discipline which forbids the secession of members of the group once 
a coalition has [)ocn entered ; though on some occasions issues of 
foreign policy have seriously weakened the force of this discipline ; and 
fourthly, the power of dissolution exists and has not been exhausted. 

As to the last, a word or two may be said here. Article 25 of the 
Constitution says that ‘ the president of the Federation may dissolve 
the Reichstag, but only once for any one reason. The General Election 
will take place not later than sixty days after the dissolution ’. The 
article was iucliuled to enable the President to intervene where the 
Government and the Reichstag were in conflict, and so give an oppor- 
tunity to the poo[ile to settle a conflict by a decision between the old 
Government and its opponents in the House. 1 will not pretend that 
this intention was clear in the, minds of the Constitutional Committee : 
it was not ; they had muddled conceptions of strengthening or weaken- 
ing the President and settling a ‘ conflict ’ ^ -here obviously meaning 
a government in difficulties and perhaps unwilling to resign. There 
was no clear conception of a situation arising from such a balance of 
partic.s as to make government hardly possible.* 

Howevor, a tool may serve many purposes whatever its original 
intention. Dissolution liad twice served the purpose of dissolving a 
Reichstag where the coalition of parties made governmental leader- 
ship impossible. The Reich.stag was dissolved in March, 1924, a 
few months before its natural end, because the Reichstag had refused 
the Government the power of keeping in force certain ‘ vital ’ emergency 
orders. There had already been .seven Cabinets in the Rfuchstag 
term, and neither majoiity nor minority governments had been able 
to live. The .second occasion was in October, 1924, that i.s, about 
six montbs afterwards, since the elections had residted in an impos- 
•sihlc arrangement of parties. On this ocea.sion the Pre.sidential Order 
for a Dissolution said ; ‘ Parliamentary diftieultics make the retention of 
tlie present Government and at the .same time the formation of anew 
Government on the t>a.sis of the dome.stie and foreign policy hitherto 
followed nnpo.ssiblc.’^ Then in July, 192fi,'* the President told the 
Ohancellor that he had heard that the Cabinet was considering dis- 
.solution of the Rcicfisfag and it.s owm resignation in view of its diffi- 
culties with the Bill on the expropriation of the German Princes. He 
urged them to stand fast, as he was unwilling either to dissolve or to 
accept their resignations. This caused the pressure to be taken over 
to the Reichstag, and applied there in the name of tlie peacefulness 

^ Ht^n. B(r., pp. 231, 251 ff, ® Cf. Pcihl, Die Auf.nsvng drs Bcichstags. 

® Purhtz, DcuUckcr Qcschichtukalcndary 1924, 11 (20 Oct.), 86. * Ibid., 1926, II, L 
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and continuity of foreign affairs and domestic policy in other fields. 
That is, by refusing a dissolution, which is recognized as a feasible outlet, 
a compromise may be produced ; for it is not certain that new elections 
would settle a matter where there are many parties. Similarly, in 
February, 1928, the President asked the Chancellor, during a crisis 
over the Education Act, ‘ to leave nothing undone to prevent a govern- 
mental crisis and its political consequences at the present point of 
time ’. There were many things which needed immediate attention, 
mid a fresh election would cause disturbance of this. The President 
therefore asked the parties to attempt to tide over at least the business 
of first-class domestic and foreign importance. It is quite obvious 
that the power to dissolve is used as a means for pressing forward 
the work of government, sometimes by means of dissolution, some- 
time.s by its refusal or purposeful postponement.^ Again, in 1930, 
tlie Briining Government, in a minority, could not carry urgent 
(inancial measures ; no other government was possible owing to the 
}iarcollation and irreconcilability of parties, and therefore dissolution 
was imavoidable. The situation which resulted from the General 
Election was worse than that which had preceded it ; for the Extremes 
luid increased their vote. However the perception of danger to the 
parliamentary system attached to the support of the minority govern- 
ment many who hud voted against its measures.^ 

Continuity in Office and Membership of the Reichstag. There 
is rather a large rotation of olFiee due to the rapid changes of Ministry. 
Some members appear in Cabinets again and again, and these acquire 
a large amount of official experience, but it is usually varied, and Ger- 
man practice is far nearer the French than the English in this respect. 
What effect this will have upon the bureaucracy is a.s yet to be seen. 

Now the Constitution nowhere provides that Ministers must be 
members of Parliament. Article 33 gives the Reichstag and its 
Committee the right ‘ to require the pre.sence of the Chancellor and 
any Federal Minister’; while, ‘the Federal Chancellor, the Federal 
Ministers and Commissioners appointed by them, have access to the 
.-'ittiiigs of the Reichstag and its Committees. ... At their request, 
the Government must be heard during debate.’ Here is ample power 
to .secure a due attendance of Ministers in the House. The arrange- 
ment makes it possible for Ministers to be chosen outside the circle of 
mcmber.s of Parliament. There are undoubted advantages in this, 
providing the Cabinet is, for the large majority, from the body of the 
Parliament itself. It is not good to attempt to dispense too largely 
with the process of electoral and parliamentary training and selection. 
Even if this were not so, we can be sure that members of Parliament 
would not be prepared to relinquish claims to office. Now German 
political experience has been the experience of a nation governed by 
* Of. also Government’s Declaration, 19 Feb. 1928. > Of. Purlitz, 1930, June 30. 



1104 modern government [pt. VI 

experts. That experience has not been forgotten, and it is not yet 
widely held to have been improper. On the contrary, it is generally 
agreed that expertness ought to find a place in the Cabinet. The 
result is that though the overwhelming number of Cabinet posts go to 
politicians, some very important ones go to non-parliamentary experts 
— in all some twenty-four Ministers out of about 150 (in fifteen 
Cabinets). Luther, for example, was twice Chancellor, Minister of 
Finance, Jlinister of Justice and Mini.ster of Food, and even declared 
him self non-party. Cuno, another Chancellor, was not a member of 
the Reichstag. Finance, Food, Economic Affairs, Transport, the 
Post Office and the War Office, have been held by Ministers who were 
not mcmbe.rs of Parliament. Tliis device is used, not only to include 
men who have ma.sterly administrative ability, but also to withdraw 
hones of contimtion from the, iiegotiatioms for a coalition, for, at least, 
exception will not be taken to tliese men on the ground that some 
particular part)^ is receiving an advantage. 

Votes of Confidence, If we liad not been taught that the living 
Constitution may lie and is always very different from its written 
cliiuses, we might imagine that tin' German Constitution was wise in 
distingnishmg the ri'sponsibility of the Chancidlor and the whole 
Government from that of any one Minister, by providing that the 
Chancellor is rcsfionsililc for main lines of policy and the Ministers for 
departmental policy, and that they must resign .should the House 
withdraw its confidence by exjircss resolution. We saw that Preiisz 
desired the benefit of collective counsel without the di,sadvantagi‘ of a 
fall of tin- G-overnment wdien any one MinisP'r was to hlanic. Now 
it could have been proplicsied that such .system could not po.ssihly 
work, because, having regard to Enghsh anil Frenr-h exjierience, no 
easy line can be drawn lietween main liiie.s of policy’ and tlie depai-t- 
iiient.il ajiplication tlicrcof. We foresaw that it would be impossible, 
liaving regard to the closc-woveii texture of modern governmental 
business, and the conditions of Cabinet-making, for a Minister to be 
sacrificed without the Cabinet itself falling. Those prognostications 
have been veabzi'd. Many vote.s of im-ennlidence have been proposed 
and some liave done tlieir fell work— but none has been directed 
against a .single Mini.ster ; all have, been levelled at the Cabinet. 
Some, but very few, Ministers have left Cabinets because their pet 
policies have not receiveil furthernuco, because foreign events have 
occurred with which they did not wish to be officially associated. But 
individual Miiusters have, not been attacked by express resolution; 
Cabinets have .stood or fallen together. 

What, then, has been the nature of the votes of Confidence ? It 
is agreed among Constitutional lawy'ers of repute, i that the Consti- 

* Poetzsch-HcStcr, op. cit., p. 108 , and llandkommaiUir, p. 262 ft. ; Auaebutz, 
op. I'lt., p. 190. 
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tution means that a Government possesses the confidence of the 
Reichstag until this is ‘ withdrawn The Government may, it does, 
but it need not, ask for any express vote of confidence upon entering 
office. 

Now it is clear that there are degrees of confidence and no confidence. 
The Constitution says that Ministers must go if there is an ‘ express 
resolution withdrawing confidence ’. We who are tactful know that 
mistrust may be conveyed without the use of explicit terms ; we also 
know that we may avoid the exprcs.sion of no confidence, and yet 
safeguard ourselves by not voting in positive favour of a resolution of 
no confidence — for from such a vote it does not follow that we positively 
have confidence. Parties in the Reichstag, therefore, who do not 
wish to overturn a Government, but wlio are strong enough to do so, 
may and do vmte against a resolntion of no confidence, without con- 
siilering that they siijiport the Government, and with involved explan- 
ations to their constituents that they do or do not partly or wholly 
trust the Government. Another method of parliamentary trimming 
IS to give a ‘ limited ' vote of confidence ; that is, assent to one or 
more activities or to polk’y for a specific time. This form of vote of 
confidence has become very freipent owing to thi‘ changing relation- 
ship of groups and governments. It enables the parties to injure and 
weaken the Governmerit by substituting ‘ limited ' for full confidence, 
and then dislioncstly to (wplain away their position to electors who 
cannot follow whether their action was riglit or wrong in tins circum- 
stances. The President of the Reichstag, Liibe, has suggested that 
the term ‘ btihgen which means no more than ‘ to accept’, ought not 
to he used alone to indicate acceptance of a (fovernmont declaration 
without the addition of a definite .statement of confidence.^ Ho 
believes it would be good to have tlie French practice, wlinre the 
Government declares that it. staiuls or falls by the voting of a majority 
for a resolution which it designates. It this way there is a positive 
and explicit expression of opinion wdthin the, terms set by the Govern- 
ment. To me, tills .seems a very reasonable suggestion. 

Must the Government resign it the majorit.y docs not vote expressly 
for a positive resolution of confidence in the Government ? To abstain 
from voting, or to vof<! .again.st, is not an explicit withdrawal of confi- 
dence. Only once (Stresemann, in November, 1923) has a Govern- 
ment resigned on the rejection of an affirmative vote of confidence, but 
that is the only occasion upon which such a vote was rejected ; and 
on that occasion the Chancellor had directly challenged a clear vote. 
.Many votes of No Confidence have been pul by the ojiposition groups, 
hut only two were aciceptcd, and these led, of course, to the fall of the 
Cabinets involved. ^ 

Beyond what we have already said. Governments resign, of course, 

' Vorwarts^ 10 July 1928. * Luther, 12 May I92(j ; Marx, 17 l)eo. 1926. 
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when their Reichstag difficulties make progress with their policy 
impossible. Their fall is promoted also by differences between 
Ministers. 

A conntrj' may thus have all the devices suggested by experience 
inscribed in its Constitution, but if it have not the social arrangements 
or the tradition, then the Constitutional clauses remain only as 
permanent expressions of cynicism. Yet the Constitution has chosen 
the way of civil peace ; and men’s natures may one day reach its level. 

The Process of Law-making. German Cabinets face a rather 
more involved process of legislation than those in England and France, 
for, though the Roichsrat has no immediate power of obstructing 
legislation, it has a strong position.* That is not all, for the Consti- 
tution has provided that bills of social and economic importance must 
go before the Economic Council. What procedure, then, docs tlie 
Cabinet follow t It is regulated by the ‘ General Rules of Procedure 
of the R(‘ich Departments, — SjH-cial Si'ction Sessions of the various 

bodies, for example, are so arranged as to make it possible for the 
Ministers, their aclministrative assistants, and the necessary documents 
and resolutions, to go before the Assemtilics at the convenient and 
projier times. The deyiartments which pn'parc bills and important 
Grders are formally expected to consult vocational and expert groups, 
allowing these sufficient time to consult their sub-groups and to form 
and state an opinion. The representatives of the States, in the 
Committees of th(> Reiehsrat , must bo consulted during the preparations 
for the drafting of bills ; and some decision has to be reached liow far 
such re])ieseiitative.s are to be informed of inter-ministerial differences. 
In any involved process, wIkto different bodies participate, tlie pros- 
pects of niamtaining .seerecy until the matter has reached a point 
when it is ripe for public discussion are small ; and the Rules guard 
against untoward publicity. Drdinary Bills go first to the Reiehsrat, 
the Federal Council ; if the}’ are bills of social and economic importance 
they should go first to the Economic Council, and at least, such hills 
mu.st go (o the Economic Council simultaneously with tJic Federal 
Council. If the Economic Council is consulted first, its reports are 
to bo put before both Federal Council and the Reich.stag; if not. then 
its reports only appear before the Reichstag. If the Government 
contemplates amendments arising out of the Economic Council’s 
suggestions the Cabinet discusses the subject and submits its decisions 
to the Federal Council before they appear in the Reich.stag. When 
these two Councils have examined the Bill and their suggestions and 
amendments liave been met, affirmatively or negatively, by the Govern- 
ment, the resultant project goes to the Keiclistag. Where the Federal 
Council’s observations could not be met, the Government is obhgcd to 

’ C’f. t'ha]!. X, mpra. 

^ ' (i(‘mririM(i7ne (iencJtaJtsordnnng der Ueichtifnitn'fterintit, — Utsondertr Teil.' 
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state what they were and why they wore rejected. Then, again, the 
Federal Council has a power of initiation ; and its results must either 
be supported or rejected by the Government in the Reichstag. Finally, 
the Federal Council has the right of challenging any Bill passed by the 
lleichstag within a fortnight after its passage. Arrangements are 
made for bringing such bills to the notice of the Reichsrat, and it is 
incumbent on the Minister to secure a conference between members of 
the Reichstag and the Reichsrat in the Committee which considers 
the matter. Imjiortant Statutory Rules and Orders undergo a similar 
process of discussion by the three bodies. 

The Referendum. One other subject deserves mention. A 
Government may find itself suddenly called upon, in the course of its 
general duties and preoccupations, to face a Referendum on a subject 
VI Inch may seek to foree its hand in an item of policy it is already 
pursuing, or in a subject whore party difficulties make a decision 
impossible. What attitude does the Government assume, ? On the 
iiecasions when a Referendum lias been invoked the Government has 
liecn obliged vigorously to defend its own policy, which is naturally a 
jiolicy made by a compromise between a number of parties. Either 
from the extreme Right (the. Young Plan Referendum) or from the 
extreme Loft (the Princes’ Expropriation Referendum) the inifiative 
has come ; that is, an extremer policy than the Goveriiment was pre- 
jiared to undertake has been projiosecl ; and so far a Referendum has 
not been won. The Government, however, has naturally been embar- 
rassed, for the propaganda at the Refermdum was very violent and 
.s( urrilous ; and for a short period the Cabinet was weakened by doubts, 
eliallengcs from the Reichstag and the coiistitiieneies, and the general 
ri'stlessne.ss of the country. Thosi* jiarties .support a Referendum 
which have suffered at the jirevious elections. Internal differences 
lire provoked by the Roferoiidiiiii eanipaign, and the parties at the 
base of the Cabinet arc also in a state of unrest. Nor has the Refer- 
endum made, any real difference to Cabinet policy ; the Young Plan 
was earned through, while the Princes’ Flxjiropriation Bill fell; it 
H'ould have fallen even had there been no Referendum. The future 
lias yet to show us what will happen when a Government is faced with 
.1 successful Referendum, which vitally touches the policy of any one 
of the CaViinet groups. A Referenduni could hardly be carried against 
II newly eleeled Parliament and newly comstitutod Cabinet. 

it: )|c * 4( >|c 

GENERAL SURVEY 

The analysis of the Executive brings to h’ght certain truths. It is 
obvious that a non-responsible government is impossible and dangerous, 
Save for exceptional moments in the life of the modem state. Respon- 
sibility to some body representative of tlie people is needed as much 
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for the well-being and capacity of the leader as for the enforcement 
of a sense of responsibility. Loss of office is, in the Western World, 
at least a sufficient sanction of responsibility, while impeachment, and 
civil and criminal liability, are either unnecessary or too grave to be 
used. Responsibility of this kind admitted, the problem becomes 
one of finding the best conditions of centrality in leadership, and the 
two chief methods are the Parliamentary Cabinet and the Non- 
Parliamentary President. There is every rea.son to believe that the 
ParUamentarv Cabinet is far superior to the Presidential sy.stcm ; 
indeed, tlie latter has nothing which can be urged in its favour except 
the very devices which arc intended to overcome its inherent defects. 
Tt is possible to concentrate to such a fine point that all the benefits 
of collective counsel backed up by the weight of a political following 
are lost. On the other hand, in the French and Gorman Cabinet systems, 
Parliamentary Committee.s dispute executive leadershi]), mid con- 
tribute to the, obscurity of re.sponsibility, and this, if po.ssible, is to bo 
avoided, a.s it is in the British .sysrimi. Modern Cabinets are over- 
burdened, and to meet their obligations they use expert commissioners 
to hcl]) them in debate and explanation, expert technieinns, either in 
the form of a Council, or as individual attendants upon the Cabinet, 
and their rules of business are more and mor(> being adapfed to the 
complexity and iiitncacv of their work. Not all of them are as 
rationally organized as is necessary. Collective rps]>onsil)ility, rather 
than individual responsibility, is an almost inevitable consequeneo of 
the inseparable weft of all government business, and tlie vital import- 
ance of each part of a Government’s policy to the rest, and besides 
this, indubitable indication of responsibilily is only possible where a unit 
confronts the Legislature and the People.' 

The soiiree.s of healthiae.ss or unhealthinoss in Cabinet government 
are to be traced to the Party system, for this connects the Government 
and the Parliament, and the Government and the People, and the 
Government and the Opposition. Of all the systems we have analysed, 
by good fortune and the predominance of political ability over other 
spiritual dispositions, the English have produced the best. In other 
eoimtries representative government in general (and the parliamentary 
executive in particular) has fallen into contempt, in some if runs the 
.serious ri.sk of replacement by a dictatorship, in a few, it has already 
been replaced by dictatorship,^ because the fragmentation and number 
of parties, and their mutual intolerance based on grounds of pohey or 
personal egotism, results in a most disturbing instability of the. execu- 
tive. This experience provides a fresh criterion of the Non-Pailia- 
mentary Executive of the U.S.A. — for, at least, whatever the sliort- 
comings of that system, the executive is fixed for four years, and, in 

' Cf. cspcciBlIy Chap. II, mipra. 

^ Italy, Jugoslana, Austria and Poland. 
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the modern world of highly sensitive industrial, commercial and 
financial human relationships, based upon continuity of operation, 
credit and meticulous calculation of the future, stability is a tremen- 
dous advantage. A moment’s consideration of the effect on industry 
of taxation, tariff and employment policy will teach that. 

Yet the Executive, as we, have treated it, lacks the final touch, that 
is, an understanding of the part, which the Chief of State plays in the 
process of Government. We have already indicated that the members 
of the Cabinet, especially the Prime Minister, attract loyalty by reason 
of their high status as well as by their utility. They are credited with 
being more than they are because they are where they are. We shall 
see that men and women defer even more to Presidents and Kings, 
even when these are in fact able to do far less than that with which they 
are credited.^ 

1 We ought not to leave this chapter without a few words on tlio Cabinet System 
of iYussia. Jt is ostablisJiod and reguJatud by Articles 7. 24, and 44- 59 oi the Con- 
htitutiou.* ‘ Tho Ministry is the supreme oxocutivo and directing authority of the 
iStato.’ Tho i’rirne Mmistor is known as tho Minister- President. 'J'he Diet chooses 
'not cxplkitly’ (oIppp Avssprach.e) the Minister.President, and he api>omt8 tho other 
Ministers, Xaturally this process has been seUlod by the results of tho olocUons, 
iho state of political paities and circumstances— all as in the Reich. Tho Consti- 
tution atlonipts the diviMioii of rosponsilulity for general i>oiicy and <iepai‘tm<‘ntal 
policy as in the Jicich. An tliore is no President, ajiait from tlio Minister-President, 
llio Cabinet njfiresonts tho country in foreign relations (but it lias hardlyany foreign 
lelations iii the leal hoii.ho of tlio word) : it possesses a riglit to initiate legislation, 
to make rules and orders, afipoints officials, exorcises tho prerogative of pardon, and 
makes onlors to cope with ' oxtraordiiiary conditions of omorgency The Cabinet 
or any individual minister can bo overthrown by an express resolution of tho Land- 
tag ; and to such a rcpolutiou at least ouo-half of tho niendfcrship of tho Landtag 
must, assent. Ministers can bo inijieachcd by the Landtag before tho High Court 
oi State. 

Tho Cabinet, since 1918, lias l>ocn subject to all the shocks of party vicissitudos : 
from. November, 1918, to April, 1925, there were six different governnientH, taken, 
Jiowovcr, from combinations of ^larties of tho D*ft. iSinco 1925 tJiere has lieeii one 
Minietcr-J'rosideut, Ilraun, a Social DonioiTat, who has led a coalition of Social 
Democrats, Centre, Democrats, and one non-I’arliainentarian. Jt w'as against this 
government that tho National-Socialist Koferendum of lOHl was lovcllod. 

* Cf. Waldockcr, Die Verfasauny dee Frcinluatea Preuszen, (2iid Edii.). 
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CHAPTER XXVI 


THE EXECUTIVE: CHIEFS OF STATE: KINGS AND 
PRESIDENTS 

I N the previous chapter we explained that the executive branch 
of government was principally in the hands of an elected person 
or body of persons : in America, the President ; in England, France 
and Germany, the Cabinet ; but we also pointed out that there are 
otlier functions aj)pertaining to the executive which, at the present 
moment, lie outside the scope of these bodies and are caiTied out by 
Kings or Pi'esidents. In this chapter we describe tJiese functions, 
and explain why the full scope of executive power is not exercised by 
Cabinets responsible to Parliament and to the people. 

In the last ccntury-and-a-half the Chief of State has emerged from 
the hi.storieal struggle between absolutism and democracy. Certain 
event.s have prevented the narrow absorption of executive poweis by 
one single body, whether a single person hhe the Fresidrnt of the 
United States or collective bodie.s like Cabinets. In countries other 
than England, where Presidents have been established, it wafs thought 
with some deliberateness and definiteness of piu'ception to concentrate 
national loyalty by creating a single chieftain, that is to say, some- 
thing consjiieuoiis and very delinite to tlie view by reason of the 
extreme simplicity of unity'. To this simplicity and con.spicuoii.sne.ss 
must be added a certain inkb’ng tliat tbe exaltation of an institution 
induces a loy’alty which is given, not so niueb to the person who 
oeeupies the lastitutioii, but to the institutioii itself. It is an every- 
day experieuei that when an ordinary person is given extraordinary 
status the mass of people begin to believe that the talents of the man 
are of the magnitude of the office. In the State a convention is estab- 
lished that .sueli-and-.sueh an office is pre-eminent, standing above all, 
and acting as a symbol of social unity. 

THK BRITISH MONARCHY 

The previous chapters made it clearly apparent tliat the main 
engines of pohtic.s lie >n the electorate, in th<“ political jiarties, in 
Parliament and the Cabinet. Yet Great Britain is legally — if wc 
stretch the term ‘ legally ' to its thinnest and most formal of meanings 
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—a monarchy. But the commonest description is, a constitutional 
monarchy. What does this mean ? When we talk of the actions of 
the Crown in pohtics we mean that the people, Parliament and the 
Cabinet have supplied the motive power through the formal arrange- 
ments estabhshed by centuries of constitutional development. The 
Crown is the ornamental cap — over all these efiective centres of 
political energy. We mean not the person of the Crown — not the 
King or the Queen — ^but the institutions which borrow, or act in, the 
name of the Crown. As a person the monarch has been bereft of almost 
all political power ; of initiative and discretion in public policy the 
King has practically none. The double meaning of ‘ the Crown ’ 
need cause no difficultie.s of understanding, for it is clearly possible 
that people. Parliament or Ministers shall supply the motive power 
and discretion, and then, when consummating a particular pohtical 
act — making law, or employing officials, or inspecting factories— to 
borrow the symbol and the name of the Crown, while allowing the 
incumbent of the office — the actual person on the throne — no share at 
all in the creation of their pohey. Or, m other words, it is possible 
theoretically to arrange that a certain person shall be no more than a 
tigurehcad, a rnbher stamp, an instrument of signature. However, 
in practice, we must ask whether it is possible for a person to bo kept 
in such a position, and whether these phrases accurately represent the 
position held by the Crown at the present day. 

It is broadly true that since the accession of William of Orange the 
Crown has approximately the status of a rubber stamp and a figure- 
head. For the constitutional conflicts which led to the downfall of 
the Stuarts were not to prevail unless its Ministers were ready to take 
responsibility for the rightness of that will, and unless the Ministry 
could secure the continuous confidence of Parliament. By 1688 it 
had been settled that parliaments should be regular, while a dynasty 
had been overturned, and a new one made by a revolution. The Bill 
of JligJits scdtled certain fundamental principles which bound the will 
of the monarch ^ ; further, a distinction was made between the royal 
and the national revenue, while laver on an annual fixed sum was 
made payable to the King, whose hereditary revenues were given up.“ 

1 The Bill of KightB (1 Will. & Mary II, c. 2 (IG89)) declared illegal (1) the sus- 
Iiension oi' execution of laws by royal authority without consent of Parliament, 
(2) the ' levying of money for or to the use of fho Orowno by pretence of jirorogattvo 
iiitliout grant of Parlyament for longer time or in other manner than the same is 
or shall be granted ’, (S) the raising or maintenance of a standing army in time of 
peace without the consent of Parliament. 

“ 9 & lU Will. Ill, o. 23 (1688). 

Suhbciiuent Civil List Acts removed ‘ cml ’ charges from the List ; at the same 
tune the hereditary revenues were gradually ceded, important stages in the latter 
process are marked hy the Acts of 1760 (1 Geo. Ill, c. 1), affecting the hereditary 
revenues of England, and 1830 {1 Will. IV, c. 25), ceding those of England, Scotland 
and Ireland. 
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Thus, as the phrase goes, ‘ the Crown was made, the Crown was 
limited and the Crown was paid’. 

The essence of this constitutional revolution was for long not 
registered in actual fact ; although the Bill of Rights was estab- 
lished in 1689, Dunning's resolution in the House of Commons ^ a 
century later clearly showed that George 111 was exercising an 
influence upon politics as visible as it was effective. The memoirs 
of the time and the correspondence between the King and his 
Ministers show quite clearly, that, for a large part of his reign, 
George 111 was his own Chief Minister and that, realizing that since 
the Revolution authority did not he with him, ho understood very 
well how to use money and social influence to control the real sources 
of authority, luiinely, the people and Parliament. Royal interference 
was tlien and until the end ot George Ill’s reign the normal situation. 
Nor was it until the reform of 1832 that the period ol royal predomin- 
ance came to an end. When William IV agreed, after much friction 
witli his Ministers, to create suflicient peers to swamp the House of 
Lords if they darc'd to reject the. Reform Bill a second time, the 
essential gains of the revolution of the seventeenth century were 
indubitably registered, and that date marks a period. ^ The monarchy 
siiiee that time lias never had a tithe of the power which it claimed, and 
e-i'en po.ssessed, Fiefore. However, the reigns of Victoria and Edward 
VII show that when we speak of the Crown as an institution we must 
include in it more than the people, Parliament and the Cabinet — we 
must include a portion of mttuonce, which is not contested, contributed 
by the person of tlu' monarch himself. Not that that contribution is 
laigc, at the present time, or even that it is anything like as pervasive 
and important as it was even at the accession of Victoria. Compared 
with the generally recognized power exercised b}' the CFabmet, that 
of the inoiwrch is almost inapjireeiahle. 

The Actual Powers of the Crown. Let us consider, now, in 
some detail, the extent to which the. Crown is concerned in govern- 
ment and let us for the sake of easy exposition take the three branches 
of goveinmeiit, namely, judicial, legislative and executive. 

The Courts of Justice arc His Majesty's Courts of Justice, the 
Judges aie His Jlajesty's Judges, but, m practice, in no detail whatever 
does or can tile King interfere in the course of justice. The King 
does not apfioint judges, he does not dismiss thcm.“ The procedure 


^ C'f. Dunning's rcholulion in Ihe "House of Coinuions, (i April 1780, l^arl. 

XXI, IM7 . ‘ Tlial it IS Ihc ojnijioii of lliLs oomimttfe, that it is necc&sary to declare, 
that Iho inlluciKc of tlic (’rown bus increased, ii> increasing, and ought to be dimin- 
ished.’ 

- Cf. Trevehftii. Lord Griy of ihe Hill PP- 270-9: Parker, Life 

u)hI LetUi.y nj Su .Itiims Gmham (2 voK, 1907), \ oJ. J, Ciiap. VI. 

Judges of tile High Court ‘wne tJio Chancellor are appuuited by JcUers ]>atent 
uruloi tlu* Gieat ,Se.i] on the advice of the Chancellor’ (Anson, ^''ul. II, Pt. II, p. 
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of the Courts of Justice is settled by Parliament and the Courts. ‘ 
The King cannot interfere in the process of prosecution, trial, sentence 
and the other incidents of the administration of justice. “ In regard 
to crimes, of course, the trial takes place in the form of Rex v, John 
Doe. But this means no more than the United States in U.S.A. v. 
a Defendant or the People in the People v. a Dcfeiidant or the Common- 
wealth in the Comnomrealth v. a Defendant, terms used in certain 
republics from which monarcliic.al forms and manners have been 
expelled. In One branch onlv' of the administration of justice do we 
still see a vestige of the royal a\ithority. and that is in the prerogative 
of mercy, the right to pardon those who have already been tried and 
sentenced.^ This prerog.'itive itself is exercised through the Home 
Secretary,^ but in pursuance of a convention that the Crown should 
be informed of the things to which it is expected to append its signa- 
ture, the Crown has exerci.sed the right to question the advice tendered 
by the Home Secretary. Queen Victoria, for example, on several 
occasions remarked upon the undue severity or lenity of a sentence, 
being most severe, perhaps, when a man who attempted to assassinate 
her was judged to have been insane.^ On several occasions Edward 
Vn expostulated with Iloinc Secretaries in cases of murder.® In 1920 
appeals were made to King George. V for the roprievo of tlie Lord 
Mayor of (hirk, who was on hunger strike, hut though those ajipeals 
were very urgent and so worded as to suggest th.it the King actually 
had the power to take a deeisinn other than that mad'' by the Home 
Secretary, it was made known in unmistakable, terms that the Crown 
did not possess this power a1 all -that all responsibility lay with the 
Cabinet.’ 

2()H) They ‘hold ofricc dnrjti;; ^'oo<( behaviour but may ha diHinissed on address 
oS lioth Houses of rariiament 

‘ In the appoiiitmoni and rcmov'.il of (Jouul.v C/Ourl; tjudpes . . . he ia not expected 
to take tfic King’s plcatnif* . . bi' acts imicjwndoiitly of the thrown ’ (ibid., Pt. I, 

p. 15H). 

' R.g. CoTuiium Law I’roccdure A''ts and .Lidicalur<t Aola of 1871^ and 1875. 

- Cf. JlaLltury, Lawev of Kufjlond, VI, : 2, <lo. Inut.. 187 ; 4, ibid., 71. 

•* In 1511.5 tins right was vc'»tcil in tin* sovciMUgu to Iho exclusion of tho House of 
Lords (27 lion. Vlll, c. 28), 

liy the Act of 1857 (7 Will. 1\' A: I Viet., e. 77) the Q!i(‘f'fi wa.s relasvcd of the 
duty of revising capital sciiteiicea winch wtTC icport/od to the Sovereign by the 
Recorder. The Homo Secretary was appouitt'd to c.xoici&e tho royal prerogative. 

^ Cf. IJarcourt, T, 397 ; ‘ “ Tho Qin*oii is afraid from tlio number of romissiona 
sent her”, writes Ponsonhy to llarrouit fioni llalmoral (17 Nov. 1880), ‘'that you 
are treating offeudeis witii too great leniency, and cfunniandod me to call your atten- 
tion to this.” Her Majesty doraandcil a return of the nuinhor of remissions signed 
by her in the last six months and in tho previous hi\ inonlhs. It was aiiparcnt that 
•‘die intended to Jiidgi? H.'ii'rourt’.s action by that of bis prodecfHHor Ukwis.’ 

Cf. Loo. Kuig Kflwnrd Vil (2 voK, 1927), 11, *39-4:1. 

^ Cf. Tmifft, 20 Aug. 1929, for Mr. Redmond Howant’.'^ lefegram lo His Majesty 
<111(1 for the King’s an-swor and for the Prune iMiiuster’H (Lloyd (Jooi go V) stahifuent ; 
'I'ime.'i, 27 Aug. 1929, where a news agency 8ta(^^M the King’s position : ‘The King 
took immefliato action in t/ie case of the imprisoned Lord Mayor of Cork, as promised 
by Lord iStatnfordbam, his jinvat-c secretary. The action was to consult with hlS 
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Let us now consider broadly the Crown in its legislative aspects. 
The King opens and dissolves Parliament. ^ If the discretion whether 
and when Parliament should be opened or dissolved really lay with 
the King alone this power would he tremendous, for it would be 
nothing less than a power to deny the right of the people themselves 
to determine who should make the laws and when they should be made, 
and it could destroy for years the Cabinet’s parliamentary basis. 
In fa<d. Parliament must automatically be called year after year 
boeau.se it is necessary to vote supplies and provide for the discipline 
of the Army.^ Further, the total huigth of the life of a, parliament 
is determined by statute — at present by the Parliament Act of 1911. 
And, finally, Parliament itself decides its own se.ssions.® There is no 
way in law whereby the King can open or dissolve Parliament without 
the initiative and the motive powi'r coming from sources outside 
himself, though in regard to dissolution, w'e shall presently make a 
qualifying reference. 

It is a convention of the British Constitution, .supported by a 
standing order of Parliament,'* that the Crown ask.s for money, that 
all revenues are granted to the Crow'n and to the Crown alone. This 
is merely an arraiigoincnt to throw the full and e.xoliisive responsibility 
for finance iifion the Cabinet and to make it impossible for private 

roHponHiblt! MiniKterrt, llis Majesty, true to his fonstilutioiial jfosition, would not 
oxerciwo his jircrogative of clemency in a case of this kind without consulting his 
Ministers, and the position this evening was that fht' policy of the Government re- 
maintjd unchanged The view in Government cirelex is that tho offenco proved 
agaiiiRtr the Lord Mayor of (lork is too grave to justify his release merely boeauso 
he declines food, and that the matter of bearing or increasing the jienalty is in his 
own hands.’ 

Of. also Timcn, 31 Aug. lt>2(>, for a communication fioin Mr. Balfour to a eorro- 
spondent on the subject : 

* You ask inc what, is the constitutional prni*tife with regard to the exercise by 
the Government of the prerogative of merev- The piacfice is quite clear and is 
in accordance with aeceptod coiistit utioiia! principles. Tlie picrngaliM* is exercised 
on the advice of Ministers. Yor that advice (he\ alone are rcsponsibhi if it be 
mistaken they alone arc to blame. To them, therefore, and only to them does it 
seem jinqier to address censure or praise, encouragement or remonstraiK'o. The* 
Prime Minister aeled with p<‘rfect constitutional pio])netv when, in respect to a 
case whicli is now <'\»'j(ing iiuich interest, he ]mhlwly (‘xjilained on behalf of himself 
and the (jIo\(Tnincnt the course A\hieh in the general intore.st he deemed it necessary 
to pursue ’ 

^ Anson, op. <’H., \’ol Tl. Thr t'roiew, Pt. f, p. 44 ; “ He suinnions, prorogues, 
and dissolves I’ailianicnl . . (T Jhillard, Thv Krit}nlu>ii nj Pnrhtunvui, Chap. 
XIII, for the lustiiry of liu* ‘ crown in Parliament 

-The first Mutiny Act (lOH*.)) and the bill of lliglits provided that a siariding 
army could only be maintained in time of peace by consent of Parliament. It soon 
btHiame a settled praftiee lo pass a Mutiny Act for one year only (c'f. Maitland, The 
Consitinlional II)/>Uiry of Ktnjland (1908), jip. il29, 447). Annual Mutiny Acts were 
passed until 1879 when a now ty^HJ was enacted. In 1881 a "new edition' of this 
act provided for tho <li.s<'i])line of the army. By s 2 of the Army Act {1881, 44 & 
4.7 Yiet,, c. ,78) annual reriinvnl of (he Jaw is required. Hcnco the Army' (Annual) 
Act winch nec(*SHilntes the meeting of Pariianieiit. 

^ Cf. May, PurUanitnUirif J’rtU’tiCf, pp. .78, otk 

^ S.O. (iC. 
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members of Parliament to suggest increases of expenditure.' The 
Crown has no longer independent sources of revenue, and consequently 
it would be absolutely impossible — so impossible as to make it almost 
absurd even to consider the question— for the Crown to secure revenues 
adequate oven to a few holms' public expenditure without action 
through the proper constitutional channels. It might lie possible 
for the Crown to exercise influence on the development of poUcy by 
the mention of its name ill debate, but the rules of procedure of the 
House of flommons and House of Lords rigorously exclude this.* 
When George III found himself at loggerheads with the Ministry, 
nu'iitioti of his name and inclinations in debate resulted in a reulign- 
Mieiit of parliamentary force.s and a reconsideration of policy in favour 
of the Crown. It was threatened, for example, that those people 
who wore known to have voted against the wishes of the Crown 
would not bo received in the Drawing Koom.* Similarly, during the 
conflict ovor the Reform Bill of 18:i2 the Crown's wishes were used to 
overcome opposition to the in(“a.siire in the House, of Lords.' This is 
now definitely excluded and there is no doubt that, were it not. Par- 
liament would be influenced (though to what c.xtent it is diflicnlt to 
say), for there is still so much deference to the sm lal siliiution of the 
Royal Family and to all that that situation comprehends in terms of 
distant but concrete economic anil imperial interests, that many 
members would he deflected from tlieir otherwise independent attitude. 

The Veto Power. The Crown ’.s as.sent to bills which have been 
jia.ssed by the TTousi' of Commons and the Hou.se of Lords is necessary 
to make them valid statutes, flan th<‘ Crown refuse its assent ? * 
It has not been refii.sed since 17()7 ; and one of the conventions of the 

^ Cf. Third!, Parliamentary Granin (1917). 

Mny, ('onntitiUifnial Ninlory, I, 247 : ‘While the Civil List haa hopii climiniHhed 
ID amtiunt i1.h reljt'f from cJiaixes with which it had formerly born eiicumberocl has 
placed it lieyontl the rcadi of raisconstructjon. The Crown repudiates the indirect 
inllueiice exercised in former reigns and is freo from imputations of corruptions. 
And the continual increase of the civil chargos of t-he Government, which was for- 
Tuerly a reproach to the Crown, m now a matter for which the House of Commons 
IS alone reHjionsible. In this, as in other cxample.s of ('onstitutional progress, apparent 
cnertmehinonts uyion the Crowm have hut added to its true dignity, and conciliated 
more than ever the confidence and affections of the people.' 

^ Cf May, ]*nrhamrntary Pra-cliri\ jip, 32U» .321 : ‘ The irregular use of the King’s 
ri;mie to intiuence a decision of the House is unconstitutional in principle and incon* 
s'jstcnt with f he in<lopcndouee of Parliament. Where the Crown has a dtstincf' interest 
in a measure, there is an authonzicd mode of eommunieating His Majesty's rccora- 
nieridiition or consent, through one of his Ministers.’ Tho principle was asserted 
in a ('ominons’ resolution of 17 Dec. 1783 ami leaflirmed by decisions of the Speaker 
on 29 Feb. IHOH, and 19 May 1843. In the House of Lords complaints wor(» made 
of fhc use of the Prince ITegcnt’a name iii debate on 1,9 March 1812. 

Faiicr, 7'1/r Jlonnrdiy in Pvbiirs (1917), pp 43, 44. The threat was made in 
a Ictti'i to Lord North (14 March 1772, North, hrUvr^, I, 97). 

J'odd, PnrhaJiK'Ptnry iiovcrnmcnt, J, 71. 

'*('1. Dicey, Lnu' of ilip ConMiUdion, p. 2,'> : ‘To the conventions of the consti- 
tution belong the following maxims : “ Tho King must assent to, or (as it is inaccur- 
ately expressed) cannot veto any ihll passed by the two Houses of Parliament. . , ’ 
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Constitution is tliat the Crown cannot refuse. In short, in regard to 
laws which have d uly passed through Parliament the Crown is merely 
an automatic nihher stamp. Now this convention has not been 
entirely unchallenged since 1707. The Crown has several times 
threatened to use the veto power if its policy were not adopted.^ 
These threats, liowcvcr, were made a good many years ago. The veto 
power lias on occasion l)een used by Ministers themselves who, driven 
to the last extremity of vindicating their pohey against the criticisms 
and even (‘ensure of the Crown, have challenged the Crown to use its 
veto power, saying in effect, ‘ I intend to carry my constitutional 
right, of introducing the legislation 1 wish, and the only remedy that 
you have, if you thinly it is a remedy, is not to accept the law once 
Parliament, lias ma(h‘ up its mind on the question.’ ^ 

A much more serious revival of the authority of the veto power was 
sugg(istod hy members of the TTni(niist Party during the excitement 
aroused by the Home Kulo Bill in IQlI^-lf. It was urged that the 
royal veto ])Ower was not ch^ad, but tluit the Grown linil a right to assure 
itself that the Homo Rule Bill w'as supported by the majority of 
citizens, in other words, that the Bill should not receive assent, and 
that tlu' Cahinet should tlH*refore be compelled to appeal to the 
people for a (h'cision.^ But it seems obvious that the institution of 

^ HI rcsiistcd tlic proposed clause of tlic^ Mutiny Act (]807) adiiiitting Catho- 

lics in Knfiland lo liold commissions in the Army. George IV not only threatened 
to use the veto hnt stipulated that Canning should acco})1 ollu'c (April, 1827) on 
eoiuhtioii tlmt the Calliolic <|U(‘stion should not be raised (of. Varrer, op cit., p. 122). 
Ill yehruai'v. lsr)!l. Victoria di'clared her ‘ tinn determination no), to Knnrlion 

under aii\ foriii the cuation of a liiiiiah aimy, distiiu-l from that kin)wn at proaont 
as !lie Army of the Ciown’ (Malnushury's Memoirs, JJ. 154. (’iti'd in Farrer, op. 
cit , p. 2‘i;q 

♦ - Queen VieloriH opfKised fiOrd John Kiisyell’s jiolioy oi inlervenlion in Italian 
affair.^ jii IH.V.). lluNMoli (Korcijin Secrol.ary) ro|)lh-d : ' he must offer to Your 
Majesty sia h atUicc as lie thinks hcbt adapted lo hccuio tlio interests and dignity 
of Your and thi’ country. Ho -a-ill be held by I'arliament responsible for 

that advice. It ^Mll be always m Your Majesty’s powet to reject it altogether’ 
{J.rttnM, in. 472) 

•’ Of. Wallas. Our SiKial IJcrilttge (U>21), Chap. X, pp. 227, 228 : Speech of Bonar 
Law, Leadci of llio Conseivative Party, at Edinburgh, 24 Jan. Ill LI (TimcA, 25 Ja.n. 
UH3) . ‘ Suji]>»>se the Home Hulo Bill, which involves as you know the use of British 
troops to drive loyal men out of our community— 8 U 2 )p 0 H 0 that Bill had passed 
thruugli all i(s sfjigt's and was wailing for the Sovereign to decide whether or not 
it would bci-oni(‘ law. What tlieji would bo the position of the Sovereign of this 
country ? l\’lia(ever lio did, half of his jrcople would think he had failed in his duty. 
It he refused lo give liis assent lo it llio whole Radical l^arty would bo yelping at 
his heels on the ground that it w'as withheld m an unconstitutional way ; if he did 
give his assent to it. then one-half of his people would say ho was giving hia assent 
to a vital measure of ^^l^K,h halt the people did not approve, and that m such cir- 
cumstances the assoiil ought not to be given.’ 

Lord Halsbury said, on 5 Nov. IIH.'I (7Vwe^, 0 Nov. 1913): ‘It was said that 
the King's veto wa.s abolished two hundred or three hundred years ago. ... It 
IB all nouscuM' lo talk about the King's veto l>eing abolmlied. He did not assent 
to that argujueuL Jlo was of opinion — and he apologized for saying so — that it 
was part of the British Con.^rtitution that if somethmg was lo become law and to 
bind their liberties that something must bo assented to by the King, Lords, and 
Commons.’ 
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monarchy itself would necessarily be threatened if the people had to 
choose between the Cabinet of the day and the will of the Crown. 
Now we have shown sufficiently in other chapters how the need 
produces the doctrine, and that when people are exceedingly excited 
by an attack upon wliat they consider to be their highest good, they 
are willing, in the name of an entirely new doctrine, to overthrow 
.age-old principles and thrones. Consequently, although we may say 
that since 1707 the veto power has not been used, and has on the 
whole been considered an uiuimployablc instrument, while the Crown 
exists and while the right exists actually tes endorse bills with Lc Roy 
In veulf, there is always the possibility that in times of excitement and 
acute political conflict it will be re-iiivoked. Whether the Crown would 
survive such action would naturally depend upon the nature of the 
emergency which called it forth. That wliieh is unconstitutional when 
it is unsuccessful, is often baptized a.s constitutional when it succeeds.' 

The Executive Powers of the Crown . The Crown is concerned 
also with what wc have already termed the executive branch of govern- 
ment. We have described the connexion between the. Crown and its 
Ministers, and broadly the results of our discussion in the last chapter 
were these : that though the Crown appointe Mii.isters, who shall be 
appointed is decided by the condition of parties, and by the relative 
political strength and reputation of tli(> h'ading members of the 
majority party, and that by the device of counter-signature these 
Ministers take responsibility for every action of the Ckown which 
may bo deemed pohtical. Wc also discussed the (question of dismissal 
of Ministers, and wo .saw that they remain in office until tljey lose the 
confidence of the House of Commons or until they fool that it is impos- 
sible to carry on govei ument properly wit h the existing distribution of 
jiarty strength in the House of ('onimon.s. It is not constitutional for 
the Crown to turn out a Ministry at its own will. ^ Is it constitutional 
lor the Crown to refuse a Prime Minister’s advice to dissolve Parlia- 
ment 1 If not, the Prime Minister has a great reserve of power 
against his colleagues and the opposition. The prevailing, though 
divided, ojiinion says No. lest, otherwise, the. party policies of the 
Ministers who ask to resign and the Crown and any advisens, private 
or otherwise, who may have urged it iio( to as.sciit to the request, come 
into conflict.* 

Foreign Affairs. TIutc is one branch of the Executive which, 

^ The classic prccodenfc is the dismissai of MoJhounie in 1834 by William IV. 
Tiic Kin ^r ^vas alarmed by the Reform Ministry and its projeots. after cunaultmg the 
‘ •pposition, which was in a minority. Wolliugbou took oflico until Peel could 

rt'turn from Jiomc, and wlieii Peel asaumed office ho declared hi.<t re-sponsibiliti/ for 
[ KinfR dciiOH (') ; as if he had himself advised it. (Cf. May, f 'oRtf. Hist., I, 120 ff.) 
j courso Peel was defeated in J'ar/iament, and Meihourno had to ho reinstated. 

! ■ (Jt. Laski, Tiic Position of Partirs and thv lltyhl of Dissotnlurn (Fabian Tract, 

I -No. 210). Of. Marriott, op. cit., Vol. 1. 
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under Victoria and Edward VII, was considered to be a peculiar 
province of the personal itifliience of the Crown ; foreign policy. Queen 
Victoria’s letters and the biographies of her Ministers are full of her 
interventions to influence the course, of English foreign policy. Sugges- 
tions, exhortations, reprimands, elaborate argument, all issued in a 
tremendou.s spalo from the jieiis of Queen Victoria and Prince Albert, 
sometimes with effect and sometime.s witliout. During the first part 
of her reign Queen Victoria was partnered by a man of exceptionally 
strong character. Prince Albert, whose views on the influence of the 
monarchy were tliese : that the .sovereign should be. 

‘if poaHiblc, the last -informed person in the empire as to the progress of 
political events and tlio current of political opinion botJi at home and 
abroad, . . . Ministers change, and, when they go out of office, lose the means 
of access to tlie best information which they had formerly at command. The 
sovereign remam.s, and to liim this information is always open. 'The most 
patriotic Miiii.stcr has to tliiiik of his party, ills judgement, therefore, is often 
insensibly warped by party considerations. Not so the constitutional sovereign, 
who IS exposed to no such disturbing agencies. As th(> permanent head of the 
nation he has only to consider what is liest for its welfare and its honour and 
hiK aeciimulaled knowledge and e.Kperienco, and his calm and practised judge- 
ment aie always availabh- in council to the Minister for tlie time without dis- 
tinction of party, ’ 

Nor did Queen Victorin over forget tlie lesson wliieli Prince Albert 
til light her, for her iiersouiil intervention.s in foreign policy to the very 
end of her life were ineossiint. 

It: was for years suspected that Edward VII was being used as an 
auxiliary nmbassador in Anglo-Continental ]*olities, iind though it whs 
officially denied, the recent works of Earl Grey,^ and others, the 
biograph}^ of Edward Vli by Sir Sidney Lee.- and the Menwirs of 
Prinz von Pulovv show quite clearly that popular .siispioioii was 
quite true to the facts. King Edward enjoyed the work, for 
which he had the capacity, and his Ministers used him for it. 
No one, could say that in that particular regime the King wa.s 
a nonentity. This did not always have good effect. There were 
oeeasioTis. as for example in HMHl, wlien the services of Edward VII 
in securmg the cii/cnie with Rus.sia and the .subseipient visit of the 
Czar to thi.s country gave rise not merelv to tlie criticism of an Anglo- 
Russian riilcnle, but led, as could have been propliesied, to the 
criticism of tlie person of the King himself for fraternizing with the 
representatives of a despotism.^ 

If, then, the custom.s and the statutes of the. Constitution do not. 
permit the King as a person to be much more than an agent of Ministers 
who take the deei.sious and accept all the responsibility, what is the 

^ Cf. Tiventy-fh'i Vol. II. 

= Cf. Lee, kin<i KiUiwU VIJ (2 vuls., 1927), II, 12r>, 221, 200, 292. 

^ Ibid . p. (i‘.)l. 
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position occupied by the Crown I Broadly, it has no political power ; 
and yet in Bagehot’s phrase it has ‘ the right to be consulted, the right 
to encourage and the right to warn Put in much shorter terms, 
the Crown has the right to be kept informed of the political situation 
at home and abroad atid to converse with its Ministers. Since the 
signature of the Crown is ncce.ssarv for statutes and many other official 
documents, the Crown is in the position to demur, to make objections, 
to offer suggestion.s, to put tlie Minister in the position of offending it, 
or, if he does not wish to offend it by abruptly ignoring its ideas, to 
explain himself at length, to persuade and placate, and sometimes 
to make concessions. When we eon.sider the prestige al.taching to 
tlie Crown, the elemc'iits of mystic magnificence which reside in its 
long history and hereditary situation, wl)en we consider also that it is 
for some people an elemental part in their conception of patriotism, 
we can easily understand that the Crown is not to be slighted. In 
short, its position does make it a force — a force which can be over- 
come by a man of strong character, but to wliirh a man of some 
geiK'rosity and poriuqis some weakne.ss, a person of normal convivi- 
ality, may succumb - we do not say in really important matters, for 
to give way in those would be at once to lose political strength ; but 
m matters not of first-rate importance the Crown’s will may have its 
way. 

We do not wish to stress this too much and make more of the power 
than is really thi’re, but, at any rati', one can discern three elements 
which oo-operato to secure to the Crown some power : the allegiance 
of the people, the porsonalify of tlie King or Qiieon, and the personality 
of Ministers. 

The People and the Crown. The allegianee of the people, may, 
if it is strong enough, confront a CaVnnet's mind with a large body 
of intimidatory influence. No Cabinet would lightly affront a people 
strongly loyal to the Royal Family. How far such loyalty would go 
in a eonte.st between a Caliinet and the Crown we shall, perhaps, 
never be able to gauge, f)ut the knowledge that the Crown is a popular 
institution is one with whicli. in times of conflict, a Minister must reckon, 
and lie is not likely, at any rate on small points, to affront the Crown 
when that means to affront a very large projiortion of the electorate. 
Now there wa.s a time wli(*n the loyalt.y of the people to the Crown 
was very weak. Tliere were times wlieu George III ^ and George IV ^ 
and William IV ^ were hoofed and jielted in the stro,ets. Even Queen 
Victoria ^ was for many years unpopular. Her popularity began to 
incrca.se about the time when the cheap Preas tran.sformcd itself 

^ In June 1774. Cf. Farrcr, op. oit., p. 38. 

“ In Jan. 1817. Cf. DtUionary of Natumal Biography, VJI, 1081. 

2 Farrer, op. cit., p. 130 — citing tho GreviUc II, 120. 

^ Cf. Jjoe, Queen Victoria (I1K)2), p 53. 
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from a serious attempt to recount the news of the day to a popular 
gossip-sheet ; and, in more recent years, the rise of a Press which 
contains less print than photographs has contributed further to the 
popularization of the monarchy. A large amount of deferent loyalty 
is oonsciouslv encouraged. It is encouraged partly as a commercial 
a.sset, for the ncw.spapers are able to fill columns with reading material 
and photogru])hR of the Royal Family. Some parties in the State ally 
the flag with the Royal Family as constituent elements of their social 
policy, and as their conception of a proper .social structure.^ Large 
bodies of local councillors and tlicir dependents, and those who aspire 
to b(>eome, local councillors, are eager to receive a representative of 
the Royal Family to open hospitals, baths, sewage farms, and other 
works of importance, and if one has ever seen the state of excitement 
into which a royal visit throws a whole neighbourhood, and witnessed 
the almost apoplectic capers of a local mayor receiving the personage,, 
one attains to some realisation of the .strength of an institution which 
can achieve such bloodless conquests. The Royal Family is never out 
of flic public eye ; it never dies ; before the heir-apparent is born 
Ills parents are in an established and eonsjiiciious position. The 
Press relates their every action, numerous books are written about the. 
King and Queen and even the youngest of the family. They arc sur- 
rounded by a social circle which considers direct contact with the Royal 
Family the mark of the highest social luestige in all civilization, and 
that social circle is with its maimers, its pleasures, its dress, its man- 
sions, and its expenditure, the subject of applauding and envious 
regard by tlic mass of average people who live workada}', humdrum 
lives. The Ko 5 'al Family always ajqiears immaculate. Its marriages 
are at once love-matches and .services to the State. ^ The Press demon- 
strates it.s profound interest in everything, and its superlative abilities 
ranging from sport to niotaphysics. Modern pliotograpby has acted 
like oxygen to the institution of monarchy. Who has not been 
flattered by a portrait 

The Creation of a Symbol. At. every theatre the N.ational 
Anthem coucludcs the jiertoimanee, and hymn.s not tlie jieople’s but 
the King's victory, glory and health. The princes visit, not one 
Uiiiv'crsity, but two or three, (fliildivn’s textbook.s of history at 
school are written in ternus of reigns, and it may be truly said that 
the typical prince of the school textbook is tlie Prince, Charming of 
the fairy storie.s consider the Black Prince, the Princes in the Tower, 
the Prince and ihe VVliite Ship, Bonnie Prince Cliarlie. and the rest. 
In short, the sedulous activities of the Press create an ideal king, an 
ideal queen, and an ideal royal family. They strive for, and attain, 
perfection. ,\ll ili.s and weaknesses aie ])n‘sented in the guise of 

^ (Jf. 111, (Jliap. VI. 

^ (Jf. Woodward, Queen Mary ; Xrowbri^^e, Queen Alex andrat a Htudy nf Royally* 
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human, forgiveable defects, which, indeed, cannot be termed defects 
at all because they are, after all, all too human ; while aU the virtues 
for which the average man and woman strive are said to be there 
in a superhuman degrceA In other words, a symbol is created, free 
from the dross of human imperfection, and replete with every human 
excellence. Lord Eldon once .said, ‘ If an infant sovereign were to 
be on the throne whose head could not be seen over the wig of the 
Lord Chancellor or the woolsack, he would be supposed to have as 
much sense, knowledge and experience as if he had reached the years 
of threescore and ten.' ^ The constitutional doctrine has been created 
that the King can do no wrong, and this, understood in its social 
context, is a true conception of the. monarchy. A hfelong process of 
adverti.scnient and clever Press campaigns produces the illusion of an 
entity to whom it is a crime not to ho loyal. This means that so 
much pow('r is given to the Crown that it is impossible for the word 
of the King not to weigh with Ministers. 

Now the power of the monarch depends not only upon the alle- 
giance of the people hut also upon the ])crsonahty of the King and the 
jicrsonality of hi.s Ministers. The personality of the monarch has 
naturally varied from time to time. It is, normally, very likely that 
tho.so wlio are acknowledged to be in the pos.se.ssion of power will 
attempt to use it. but it clearly ilojiends uyion the eharacler how far 
the attempt will be earned. Queen Victoria was very tenacious 
and pugnaciously challenging in regard to every one of her prero- 
gatives. Perusal of her letters and the biographies of her statesmen 
shows in stark and abundant detail that she did not merely encourage 
and warn, but very aggressively insi.sted, reprimanded, conjured, 
oxjiostulated, triumphed with ‘ 1 told you so's ! ’ forced explanations, 
imposed reconsideration in the Cabinet, even nagged, and on one occa- 
sion so enraged Disraeli that he tokl her that she had the power to 
dismiss lum if she desired to ' Edward VII cared little for the minor 
aspects of business, hut he cared very much, as we have said 

^ Cf. Sunday Times, 25 April 1930: 

‘ THE KING AT THE THEATRE 

‘ When a man goes to the play three times in one week there can be no question 
of hiR being on invalid. . . . On Monday the King and Queen attended a com- 
mand performance of ** Hamlet ; on Wetlnesday they were at Coveiifc Garden; 
un Thursday they were jircsent at the Pallaihum lor the command varieiy perform- 
ance. Shakespeahe, opera and the music-hHll, all m one week A tribute, that, 
to the catholicity of the Royal taste, and to Their Majesties’ love of the theatre. 

‘ The public are glad to have the King among them again sharing in Much amuso- 
raentt) and relaxations. A king at tho opera — ^yes : that is in the grand tradition. 
But a king at a music-hall, enjoying the humour of the people ; that, too, is now 
becoming a tradition thanks to Hm Majesty’s constancy, but it has a significance 
besides. It is an example of the way m which tho Royal Family is always eager 
to identify itself with the enjoy menU of the crowd and to prove itself not only royal 
but human,’ 

* House of Lords, 1830. Cited by MacDouagh, Tha English King (1929), p. 33. 
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before, about the issues of foreign policy, and it is easily con- 
ceivable that a King or Queen of really strong character and 
emphatic convictions about the nature of social or foreign policy 
would seek to enforce their views upon the Ministers. The really 
interesting combination, scientifically, would he a Communist King 
and a Conservative Ministry. 

A great deal depond.s, of course, .almost everything, upon the 
third factor, namdy, the personality of Ministers. They cannot live 
if they accept a policy indcfcnsihle before the country and Parliament. 
There ar(“, therefore, limits, which may not be very clear, to the. 
extent to which they admit the eomicil.s of the Crown. Palmerston 
was firm against compromise ; and he w.as for the greater part of his 
time fighting the cause of Liberalism abroad, and would, of course, 
brook no variety of despotism at Windsor. Sir Robert Peel was 
suaver in demeanour, but gave way on not liing save, points of ceremony. 
Disraeli was a monarchist only in so far as the rights of the people 
Were not endangered, and he was able, by flattery mixed with firm- 
ness, to preserve the Constitution from any .substanti.al shocks from 
the royal influence * Gl.adstone, of eoiirsc. ii,Mia]]y adamant, sometimes 
surrendered.’' On the whole it lia,s been the policy of Conservative 
Ministers to be more coneiIiat()rv to the views of the Crown than 
Liberals. During the Campbell-Bannernian Ministry King Edward 
and some of the Ministers were seriously hostile to each other. It 
is clear that these relationships were bound to affect the extent to 
which Ministers were ready to give way. 

******* 

If we review the general position of the Crown in tlic political 
system there are four aspects whieh .setun to lie of outstanding imjior- 
tance, apart from the variable though small influence which it may 
have on policy. Most consistently the Ihowii lias, in the first place, 
professed to represent the nation as a unity against the factional 
strife of parties. This has occurred on a iininber of occasions, and 
conspicuous example, s arc the contest over the Reform Bill of 1867,^ the 
controversy o\er the Irish Chiireh in the conflict over the 

' Durach, Vol. VI. Chap. XU. Olndstom , Bk. VI, Chap. X, II. 

“ Cf. Di''>-ra( (t, \'a}. lA', XlV, pp. 2JJ0, 221 : C'oniniCiiting on the Mmesterb’ 

deciBioii to proceed by resoUitioit and ‘ aHHoeiate tlio House of Coiuoious, as a whole, 
with the Goverument in the bhaping of Keforiii— Q^ocn N'lctona wrote on 12 January ; 

“ It is the course dictated by common-sense, and which all wlio are sineerely desirous 
of seeing the question settled, and who do not use it as a mere weapon of jiarty war- 
fare, are bound to support,” Her Majesty offered once more to use her good offices 
with the Opposition, if desired by the Government- . . 

* Cf. Vol. V, Chap. Ill, p 447 ; ‘ That an arrangement, by which the Church 
obtAinod a considerable slice of what her friends thought to he her right, was finaUy 
arrived at was due mamly to the tirelesH eflorts of the t^ueen and the Archbishop, 
maintained in spite of (Uadstone’a uneoneiliatory attitude, and to the willingness 
of Caims to assume at the last moment, wdthout possibility of due consuitation, 
an onerous responsibility.’ 
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Lloyd George Budget and the Reform of the House of Lords in 1910,^ 
and again, in 1914, when the Curragh Rebellion threatened the Home 
Rule Act.® In these instances, and in many others,® the Crown has 
assumed the position that, whde Ministers speak in the name of the 
nation, they cannot avoid a bias which obscures tlie objective merits 
of their opponents' attitude, and which is unduly sharpened by their 
personal and party pride, and liv considerations of electoral success, 
while the Opposition persists in defence of a contrary policy for the 
same reasons.® The Crown, on the other hand, sets itself up as a 
moderator on the grounds that it is exempt from party feeling and 
can judge a problem without bias by the standard of continuous 
national unity and welfare. It argues that it is independent of ties 
which Ministers and Cpposition accept though they themselves, 
perhap.s, feel tliem to be an improper embarrassment. Whether 
king.s have been free from p:ir(y bias or not, in a narrow' sense, is a 
que.stion which we need not discuss. As a matter of fact, on the 
whole, the Crown lias always been a .-.t.rong Conservative factor : 
that; 18 discernible from the history of every reign. But this does 
not imply that the Crown has giviui pledges to a party or that it is 
always bound to assume an attitude which would (uimmend itself 
to the jiarty or to its followers, for conservatism is a social and not 
an electoral product. Wliatcver its bias, it is clear that it is freer than 
Ministers to take an independent line. Prince Albert asked : 

‘ Why are princes alone to he denied tiie credit of having political opinions 
hiiBcd upon an anxiety for the national interests, their country’s honour and 
the welfare of mankind V are they not more imlepeiidently placed than any 
other politieian m I he , State '/ Are theii iiitorcsts not most intimately bound 
lip with those of their country 'i Is the sovereign not the natural guardian 
of the honour of his country '/ Is he not necessarily a politician ? ’ 


r It IS bcheved that the Oonstit ulional Coiifcienee of June, 11110, betw'cen Mlnis- 
lers and ihe thiioiiisi leadeis, on the iteforni of the House of Lords, W'as lirst sug* 
gested by the King (ef. Annual Kfijisler, ilUO, ji. ISO). 

- On 20 July 11110 77ir Tuii(n disi losed that the King had issued invitalions for 
the following day to a eonferenie on llie Ulsler (lueslioii, at Biukiiighara 1‘alaee. 
The eonferenee was to ( on.sist of two iiieinbcrs each from the Governineiit, the Oppo- 
sition, the Nationali.st.s and the I'lster Covenantors. Whi-lher the King took the 
initiative or not, the proposal was made with the consent of llie Ministry. Cf. Fitzroy, 
Memoirs, 1. 

Queen Victoria dennuneed the lack of patriotism of the jiarties in the conflict 
over tho Franehi.se IJill in 1HS4 ; ‘ . . . I'arty will ruin the country.’ ,She even went 
HO far as to wish that ‘ the moderates of both aides ’ would ’ form a tliird party which 
would be a check to both the others and jirevent this mischief the violent s are mak- 
ing ’ . . Letter of 7 Oct. 1884, to the Uuke of Argyll, Letters {2nd series), III, 547. 

King Kdward VII strongly advised Campbcli-JJannorman to cflect a compromise 
with the House of Loids on the Kducatlou Bill of 1906 ; 'For tho King thinks it 
would be deplorable, from a constitutional and every point of view, were such a 
conflict to occur . . .’ (Letter of 25 Nov. 1906, cited in Cnmpbell-Bannerman, II, 302). 

Perhaps this may bo properly said of tho crisis of August, 1931. Yet tho Crown 
has its own bias also, the unavoidable eonsequonce of its upbriugmg and permanent 
social environment. 
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These words were echoed by Queen Victoria and by her successors. 
It was said in 1923 (but officially denied) that the pacification of 
Ireland was brought about by the influence of King George, who, 
personally, deplored the terrible repre.ssion and bloodsheds Thus 
the Crown is a permanent authority with a right of challenge to the 
Ministry of the day, and, like every authority with sucTi a right, it 
may bring men to their senses by suddenly confronting them with a 
point of view which, coining from avowed opponents, was suspect. 
The only question is, is such an authority essential in the modern 
organination of jiai ties and Parliament t it is true that we cannot 
have too much of good counsid, but a proper question always is 
whether tlie jirice is not too high. It may bo that the whole institution 
of the monarchy has such a social ])ovver as to cause people to be unduly 
satisfieil with present conditions. It may act as chloroform to the 
political conseienee, and such a jiriee, nia}', by some, be considered 
too high for the utility of ministrations of the Crown. We have yet, 
for example, to see whether the alleged initiative of the Crown in the 
formation of the National Government of August 1931, was com- 
prehensively beneficial. However well-intentioiu^d, every office has 
its inherent defects of vision. 

Secondly, of late years, with the decline, of the influence of the 
Crown ill other respects, a new convention has ascribed to it the 
quality of being a bond of Knipin — its ‘ golden link In proportion 
as the great Doniinioiis have become more and more self-governing, 

^ Cf. tho King’s .sjiecch at the ojK'mng of the firwl Parliament of Northern Iro- 
land, 22 Juno 1‘J21 23 Juno J’J2l) : * ... 1 could not havo allowed Myself 

to givo Ireland liy dojmty alom* My oariiost piayerb and good wishoa in tho new 
era winch opciip. witli tlu« tcroniony, and 1 have therefuro como in person* as the 
Head of iho Empne, to inauginato tins i’arliaintnt on lush soil. ... I speak 
from a full heart when I praj that My coming to Ireland to day may prove to he 
the tirst stop towarrls nii end ol strife amitngsi her poi'jdo, whatever their race or 
creed . . .’ ; aiul tlu' Kind’s statonienl rouil to the House of Connnons Ity Lloyd 
Gi'orgo (f’liuic MiiiJ.s(ci), 2!f July 1921 JO July 1921): 'Ills Majesty tiio 

Kiug liufj had his aUeiilion direoted to ccitain statcuKMitB reporting an interview 
with Lord Northehlfo appoaruig m the JJailij Mailt and re])roduced in the iJaily 
E:cpTcsti and some of tin' Irish newspapers. The statements containctl in tho report 
are a euinpleh' labncatioii. No such conversatiori as this has taken place, nor wore 
any sueh leaiurks as those alleged made by Hei Majesty. His Majesty also desires 
it to be made ciuilc t-lear, as tho contrary is suggested in the interview, that in his 
speech to the Parliament of Northern Ireland hc5 followed the invariable eonstitu- 
tiona! jiractua* relating to .sjxHS’hes ironi the Thfone m Parliament.’ 

It IS very dithcult to undt'rstand the following jiassago which a]>pcara m Johnson's 
(jtoTyt Uain v (liUO). p. 350 : ‘ The King is as .squai'c as a die, and as steadfast as 
they inakf' llicin, and when all is said and done, the pcojiic follow tho King pretty 
closely in International matters, ."so long as he Iccep’^ seruptilously within hia pre- 
rogatives, and tliiM he does w'lth amazing skill. Take, for example, that siUy mis- 
quotation about his ordering IJoyd George to sloj* killing his Irish people. Any- 
thing t)f that soil is the last he would dream of saying. What he did say to Lloyd 
George after he had made lu.s speech at Belfast, was : “ Now i have done my part, 
I havo a right to expect that you will ilo youra and carry this matter through to 
a successful settlement.” Those vrere his exact words. 1 happen to know because 
ho told me so himself.’ 
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the British Parliament exercising no influence upon their domestic 
policy and a decreasing authority in their foreign policy, the formal 
links between the Mother-Country and the Dominions have become 
few, fragile and practically invisible. Almost simultaneously has 
arisen the emphasis upon the Crown as the one great formal symbolic 
link making for the unity of the whole Empire. It is admitted that 
there is no reason why the Dominion parliaments should be subservient 
to the Parliament at Westminster. It has equally been asserted that 
there is no reason why the issues of peace and war for the Dominions 
should be settled by the Foreign Office and the War Departments 
of the Mother-Country. At the same time it has been continually 
re-emphasized that the one strong and abiding link, which symbolizes 
and reinforces community among the scattered portions of the 
Empire, is the Crown. How strong this is we shall only be able to 
tell when the Empire is faced with a crisis which does not involve, as 
in the last war, the possible annihilation of Great Britain and serious 
jeopardy to the commercial and political independence of the 
Dominions, but which involves only a cleft bi'twcen the Mother- 
Country and the Dominions. Though this view of the Crown may 
seem to some to savour of cant, and appear to be a figment of 
the Press and associations for Imperial propaganda, the Crowii is 
an element of cohesion, something which defines the Empire as an 
entity distinct from other pohtical entities, and which reduces, as 
between them, the possibilities of violent separatism. It has also 
been observed that if it were necessary to the maintenance of the 
Empire that there should be an elected President, it would be beyond 
the wit of man to devise a method of election which would be satis- 
factory to Dominions and Mother-Country. What every one says is 
likely to be thought true, and what is thought true becomes in time 
a pohtical force. In England responsible and clever thinkers as well 
as the Press and large numbers of the public consider the Crown as 
the ‘ golden link of Empire ’ and this may be thought long enough 
for it to become a firmly-rooted conception before some intra-imperial 
dispute dispels the idea. As regards the Dominions, with certain 
small exceptions, they are more enthusiastic about the Royal Family 
than England itself and upon the visit of a royal personage their 
unfeigned joy knows hardly a limit. 

Thirdly, the Crown is by ancient prerogative the official chief of the 
great Services — ^the Army, the Navy, and the Civil Service, and by 
statute, of the Air Force. Oaths of allegiance, where they are taken,^ 

‘ Th-C oath of allegiance (or the solemn aftirmalion permitted by the Oaths Act, 
1888) IS taken by members of Parhameiit (Parliamentary Oaths Act, 18CG), Privy 
Councillors, certain Judges, Justices of the Peace (PromisBory Oaths Act, 1868), by 
the clergy (Clerical Subscription Act, 1866) and by aliens desiring naturalization 
as British subjects (Naturalization Act, 1870). The form of the oath is prescribed 
in the Act of 1868. 

VOL, 11. — 72 
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are taken to the Crown and its heirs, and the effect is to evoke 
loyalty to an unchangeable and never-ending symbol of the State, 
whose perfection is guaranteed by the process we have described. 
Further, there is a stability in such a service-relationship which 
might not be maintainable m a country where loyalty is required 
merely to a ministry of men daily attacked by hostile Press, their 
shortcomings ever revealed and ridiculed. In a monarchy the 
true sources of policy are obscured, and the great impersonal 
entities, the Crown and the iState, arc the recipients of a loyalty 
wliiih might never be given to fallible party leaders. Yet to many 
there is sometliing finer and more inspiring in serving simply the 
Republic of France, or the German Reich, or the United States of 
America. 

I^astly, the Crown has come to be the chief of the social edifice, 
as it is, by inherent character, the fountain of honours. In this 
respect it exorcises a very great influence, especially in a suob- 
bisli nation. The Crown, simply bemg the Crown, cannot exer- 
cise any iiitliicriO(‘ iinle.ss it is held in high regard. It i.s held in such 
liigli regard, in the long run, partly because the process of adver- 
tising induce,? people to believe in its iinportaiioe, and jiartly because 
it plays iqioti the feelings ot snobbishne.ss. Now snobbishness is 
merclv deference to a higher .social groiiji by reason of its prestige, 
rather than by ivason of its inherent spiritual worth, and 'we cannot 
deny that such deferenee still prevails in Kiiglaiul, even if Jess than 
when ihigeliot wiote.* This all redounds to tiie advantage of the 
monarchy, lor whatever it decrees is obvioii.sly the condition of the 
higlii'sf. social prestige, and, eon.sequeutly, from the Royal Family 
outward to the anstocraev, then to the circle ]ust beyond them, and 
so further down, silting through the county iamilies, the local 
government councillors and others, the, influence permeates, and 
makes every action of the Ciown admired and imitated. On the 
w'liole, that iiiflueiice is now exerted in favour ol the rather conserva- 
tive ileceneies and respectabilities of family life, it also, nowaday.?, 
exerts itself on behalf of philanthropic institutions, whether promoted 
by the State or liy })rivate charity. It is enough, for examjile, if the 
Queen draws attention to maternal mortality lor that to become an 
almost important topic at f.ishioiiable week-end parties. The Crown 
becomes the aiiwrtiser, and the effective advcrti.ser, of causes of faith, 
liope and charity. Some may a.sk whether there are not attendant 
disadvaiiitiigi's in a system of this kind whether the institution of 
moii.archy does not engender ambitions, jealousies, snobbery, flattery, 
from which demoeraey would well be free. Those who ask that 
question must ask another— whether in any case it is po.ssible entirely 

^ Enijllnh <'V)Rs(tfn(i(>R, <’bap. II : ‘ VV^e smile at tho Court Circular ; but remember 
Jiuvv many people* read tlie (\>urt Circular ! ’ 
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to purge human nature of such sentiments and dispositions, and 
whether things are really betW in eountries with an elective chief 
of stato. My opinion is tliat on the whole the countries with elective 
chiefs of state have definitely less of these characteristics, and be it 
remarked, they are not produced by the monarch and the I'oyal family, 
but by those whose only hope of social pn stige lies in courting and 
exhibiting the royal favour — in short., in exploiting the monarchy for 
their own advantage. 

An Hereditary Monarchy. Then- are elements in the Chief of 
State in England whirli give it a very great command over the mind 
of av(‘rage men and women, that is, over the real sovereigns of the 
country, and often over the minds of Ministers. The monarchy is 
hereditary.' Where the chief of state is elected, he can rarely be 
stronger than the liody vliieh elects hiin. There is no .seeret about his 
character, lie cannot arrive at candidature for tlie office without 
having spent .some years, it may be many years, m an industrial or 
politie<il occupation. Every one is entitled to ini|uire into his origin, 
his nehievemeiits. his defieioiieies ; election is rarely unaniiiKnis, and, 
more fivijucntly, almo.st a.s many voter.- arc ag.iin.st him as for him, 
and in the iiomial course oi events it will ha) pen that there is as 
ranch money, proiiagaiida and space in tlie Press ready to advertise 
wliy he is nnfit to be President a.s whv he is tlie litte.st of all. lienee 
the Jiositinn of a chief of state in olliei eoimfries is a disiiuteif position, 
and eoiitinuallv disputable. In fact, the method of eleeliou invites 
to dispute, lor if you have failed on one occasion the way to suceess 
on the next is to jirove that the existing Presiih'iit is not as eoniiietent 
as your own candidate, fii tlie hereditary system there is no dispute 
except regarding the. verv iiistitiilioii itself, t fnee ttie virtues of 
liereiUtv are admitted, or to |Hit it in a weaker form, once people 
are not |)repared to disfiute the virtues ol heiedity, the case is liiiislied. 
The monarch is accepted as a n.dur.il fact. Tliere is no legitimate 
(iamiaiit aaaiiist liim , to his position there is no legilimafe challenge. 
II the monarch is challenged, one is liable to the criticism tliat not a 
jic-rsoii is being etialleiiged Imt tlie Slate itself Therefore the lieredit.- 
ary monarcli is in a position very inuiii stronger in every respect 
than tlie elected chief ot state. Eiirtlier, there are certain iiieidi'iits of 
heri'ditv m the English monareliv wliieli inerease its awe-mspiring 
powers: the coronation with its rolies and trappings, its anointment, 
its oaths and pmfe.ssions of finally ami the .solemn ministratams of 
archbishops and bishops." The frown is bound up with the official 
religious .structure of the country. In every church, at every service 
there are prayers for the monarch and Ins family. The monaroli is 

^ Bill uf nights, . if. Annon, op. fit , VoL II, Pt I. p. 2112. 

- Cf. MacDoiiiigli, T/ie Kmjltsk Kimj, Chap, il ; W. Joiiom, ('ruu'ns and Corunuiiorts 

(im). 



1128 MODERN GOVERNMENT [pt. vi 

the defender of the official faith of the country and is the chief com- 
municant of the Church of England.^ In olden days this same line 
of kings had ascribed to it the power to cure people of terrible diseases 
by a mere touch, and this goes back, of course, to the connexion of 
kingly functions with the fimctions of priest and medicine man, the 
nature of which have been revealed to us by modern anthropology. 
The king in early political systems was a wonder-worker. He could 
produce ram from the skies when it was wanted, and yet prevent 
floods ; make the grain to grow, cattle produce healthy offspring ; 
provide charms for the love-sick ; and find an incantation which would 
most certainly bring victory in war. He was the oracle whose words 
always came true, because he always had the ultimate right of their 
interpretation. Do not beliefs of supernatural qualities still lurk in 
the popular mind f Do not multitudes of common men and women 
still think that the army is the King’s, that the navy is the King's, 
that the King can, ‘ if he only wanted to ', pardon men for their 
crimes, and have they not, perhaps, a vague but a very real sense of 
residual powers which would become effective in full if the King only 
cared to exert them ? 1 am sure that of large bodies of the population 

this is true ; and that others think it desirable. 

Altogether, I think we may say that the personal power of the 
Crown nowadays is very small. An emergency might make it great. 
Instead of being, as it was 150 years ago, still a political power of the 
first magnitude, it has gradually been transformed into a formal instru- 
ment of ratification, a symbol of national unity, an instrument for 
occasionally warning Ministers against the abuse of party spirit, a link 
of Empire and, for the backward races at home and abroad, an awe- 
inspiring object of homage and allegiance, and a social factor of great 
importance. We shall see, in considering the Presidencies of France 
and Germany, that whatever the intentions of their creators the 
political centre of gravity lies so much in the Electorate and the 
(Cabinet, that they tend to have no greater power or higher status 
than the English monarcJiy. 

THE EHENCH PRESIDENT 

France has a jiarliamentary executive, yet the Constitution of 1875 
also created a Presidency. He is the supreme symbol of public 
authority and dignity and has an amount of real power analogous 
in quality and scope to that of the English monarch. The Consti- 
tutional Laws of 1875 do not say, expressly, that the President is 
N ested with the executive power, but after providing for the election 
of a President they provide him with a number of powers, some of 

^ Tiie title of Defender of the Daith "was conferred on Henry VIll by Pope Leo 
X ; later, it was eancellcd by Pope Paul III after Henry’s repudiation of the Pope’s 
authority in England. It •was retained and embodied in the Act of 1543. Gf. also 
Anson, Voi. II, Pt. II, p. 218. 
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which are executive in a strict sense, but others of which are legislative 
in character. Since the Revolution of 1789 the French have been 
faced with two problems : first, whether their executive should be 
made responsible to the legislature or to the people directl}', and 
secondly, whether the executive should consist of one or several ? 
The answers, not found without considerable upheaval, arc that the 
President shall be chosen by the legislature and not by the people, 
and when so chosen, he shall not be responsible politically, and, 
secondly, that there shall be an irremovable single chief of state 
co-operating with a removable and responsible body of Ministers. 
The President of the French Republic holds ofifice for seven years and 
is re-ehgible. So far, however, only one pre.sident has con.sented to 
be re-elected. 1 Five have resigned,® five have served a full term,® 
two have died in office.^ The one president who consented to be 
re-elected — Grevy — held office for only two years of his second 
term. Others have frankly said that tliey did not wish a further 
.spell of office,® The rose of presidential office is, in fact, not all 
sweetness. 

Origin of the Presidency. We have seen, in many other in- 
stances, how mankind, even at the most solemn moments of consti- 
tutional creation, tends rather to drift into a new political .system 
than fully to master the situation for which they rationally establish 
the appropriate political forms. Similarly with regard to the French 
Presidency. The National Assembly of 1870-5 rather drifted into 
the Presidency than created it with a full consciousness of the nature 
of their act. Louis Napoleon had been dethroned, and a Republic 
had been declared in September, 1870. A monarchical National 
Assembly had been elected, yet the monarch i.sts were not unanimous 
on the candidate for the monarchy. Thiers had been made by the 
Assembly, Chief of the Executive Power of the French Republic in 
February, 1871, ” and no term of years was laid down in the law creating 
this office ; no conditions of its occupation were established, nor was 
a definite field of power assigned thereto. Nor did the law specify 
the status and powers of the Ministers who served under liim. Of 
course, many things in the .situation could be taken for granted on 

* Jnloa Gr^vy was re-elected in 1886. 

® MacMahon (24 May 1H73-30 Jan. 1879); Grevy (30 Jan. 1879-2 Dec. 1887); 
Casimir-Peripr (27 June 1894-15 Jan. 1895); Paul Doschanel (18 Pob. 1920-21 
Sept. 1920) ; Millcraind (23 Sopt. 1920-11 June 1924). 

® Grevy (tirst term, 30 Jan. 1879-86); Loubet (18 Feb. 1899—18 Feb, 1906); 
Falli^res (18 Feb. 1900-18 Feb 1913) ; Poincare (18 Fcl), 1913-18 Fob 3920) ; Dou- 
morguo (13 June 1924-31). 

* 8adi-CarJK)t (3 Dec, 1887-25 June J894 — ^asHatJHmatcd) ; FoJix Faurc (17 Jan. 
1895-16 Feb. 1890). 

Loubet, Falliercs and Poincare. 

* Of. Esmein, Elements de Droit Constitiitionnel (8th od., 1928), If, 8 ; Hanotaux, 
Contemporary Fran-ce (trans. by Tarver, 4 voIh., 1903), I, 60, 66; Me/noirs of M. 
ThierSf 1870-1873 (trans. by Atkinson, 1915), p. 117 ff. 
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the basis of previous political practice, and from the general sense 
of the Assembly. For example, it could be expected that Ministers 
should retain their office until they were revoked by the Assembly ; 
and similarly with the Chief of the Executive Power, for he had been 
made, and presumably could be unmade, by the Assembly. From 
August, 1871, there commenced a further slide into the ‘ Presidency ’ 
of the Republic. In that month a proposition of law was made by 
Rivet that there should be a President of the Republic, that the 
President of the Republic should hold office for three yeans, being 
irremovnible during that time. This proposition was vitally amended 
by the Assembly and came o\it ii> the following form ; that (1) there 
should be a President of the Republic, (2) that he should hold office 
until the .Assembly had finished its work, (3) that ho was to be rospon- 
.siblc to the As,sembl 3 ', and (4) that hi.s couneil of Mini.ster.s were to 
be ‘ responsible '. count‘r.signing all the political aetiou.s of tlu' Prc.si- 
dont. Thus was a curious sj'stcm. The Assemblj' had refused to 
provide a term of tJirce yeans for the Pre.sident out of fear that their 
power to remove an unsatisfactory Presideid would )>e therebj' de- 
stroyed. Rut now they gave the President a term of office as long 
as, but not c.'cceeding, their own, and then went on to make him 
‘ respoMsilde ' to the A.ssenibly which, if it meant anything, meant that 
at any time tin' .f.s.senibly eoiild overthrow the President. Furflier, 
a sj’steiu of dual resjioiusihilitv was created, in that, not only was the 
President re.spoiisitde but his eoiiueil of Ministers also. Out of this 
system a great deal of friction arose, as might have bi'on expected, 
for in regard to eiiiTent political activities, the ipiestion was always 
raised, who was responsible. President or Ministers Several months' 
operation of this system showed tlie impossibility '''’.j'^s continuance. 
A report b\' the Due do Rroglie on the sy.stcm s'.s • w 

‘ Tlio (IcficiPiicy was nn ruled by a sad fact, naiiiely, tlic frcqueiil. rrcurrcJicc 
of conflicts helwccn the Kovcrt-i^ii Assembly and tho eminent iliief to whom 
it h«d cojiiidcd cMH-utivo fiovver. two years thcM' coiihiets }iave i ontinu.dly 

occurred, either on th(i question im}M>rtant elanses of our ^real or^ianic l<u\s 
or on ineidenls of I'cneral polities, and when they arise the Assembly hnds itself 
placed m the cruellest dilemnui. The pii'SHlent tho repulilio represents 
unhapjiy Kraiieo in tlie (*yes of hlurope too well for us to lie able to hour him, 
without alarm, speak of abandoiiinji the tusk whnh we have confided to him. 
But the A-senihly lias its mandate as welJ. which Jt holds from France, and 
W'hjeh ft eannof desert.' ^ 

in short, the Assembly louud itself faeed wilb the necessity of 
deciding more clearly flic kind of Presideiicv which could operate 
smoothly over a long period. But they were f.aeed with tlie difficulty 
of creating a new .sy.steni satisfactory at once to Republicans and 

^ Rnp]>ort du due de i^rofjhe A I'Ansemblw du 21 fevTier 1873 {J . Off. du 22 fevner, 
p. 1285 cl suiv.), No. 1. Cited rn Fuiuem, op. cit,, H, 12. 
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Monarchists. The Republican element in the Assembly could not 
envisage a President who was not responsible to the Assembly, because 
an irresponsible executive was not Republicjin. On the other hand, 
the Monarchists desired both strength and irresponsibility in the 
Presidency. To emerge from this difficulty it was decided, in 1873, 
to divide the objects of government for which the President and his 
Ministers as a body were responsible and, as regards the President, 
reduce his opportunities of personal appearance before the Assembly 
since the oratorical power and personal force of Thiers were feared. In 
exchange for this deprivation the President was to be given a right 
of veto. Thiers, however, refused to work in surh a system, saying 
that it struck at the very vitals of his power, namely, his opportunity 
of arting directly upon the Assembly. In jilace of Thiers, General 
MacMahon was elected, since the situation was more acceptable to a 
soldier than an orator. Mdiile be was in office the Assembly made 
efforts to create a definite Constitution and, liaving discovered tliat 
it was impos,siblo to find one single, rojal candidate for a monarchy 
who would be supjiorted by the rival monareliical groups in the Assem- 
bly, the moderate monarchists began to urge the creation of a regular 
Presidency. They siiggesh-d that MaeMalion personally should be 
given the Presidency for ton years. Others, more Rcpiiblieun, raade 
the couiiter-proposition of five years, and a compromise was reached 
on seven years. This arrangement determined tlie length of office 
of the Pro.sidont. It is clear (hat there was no rational consideration 
of the significance of this term of office : it was simply a compromise 
between the ideas of monarchical jiermanenee and republican rotation. 
In 1875, almost by accident, and certainly by a very small majority — 
in fact, by a majority of one out of 70.5 voting the article was voted 
that ‘ the President of the Republic is elected by an absolute majority 
of the votes of tlie Senate and the (llianibcr of Di'putics met in National 
Assembly, lie is appointed for seven years, lie is re-eligihle 
This provided for a succession of Presidente, Thus, the term of office, 
for seven years, and a Presidency elected by the National Assembly, 
were the result of thi* mutual eoncetoions of monarchists and republi- 
cans. The system created was not only the result of a necessary 
compromise, but also representeil the effect of the general permeation 
of the world with English ideas of government, for. as we sliall .see, 
the powers of the President were made curiously similar to those 
exercised by the English constitutional monarch. In fact, it has 
been said that the Prench President is ‘ a constitutional monarch for 
seven years 

Election. The President is elected by a National Assembly, that 
is, by the Chamber of Deputies and the Senate in joint session at 


^ Law of 25 Fob., Act, 2, 
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Versailles.^ If there are several candidate there are successive 
ballotings until one candidate obtains an absolute majority. This 
system of election vitally difierentiates the Presidency from the 
English Crown, which is hereditary and normally for the lifetime of 
each successor. It is diSerent, also, from America, since in that 
country the election of the President is now virtually, as we have 
shown, by direct suffrage. It differs, too, from the arrangements of 
the new German Constitution, where the President is chosen by direct 
election. What are the reasons for the system of indirect election 
adopted in France ? One is the rapidity and quietness of the method ; 
and to this mav be added the strong sense of self-importance of French 
parliamentarians. Tlie o(.ber reason is, that, owing to unfortunate 
experience, the PVench are very shy of plebiscites.- When the National 
Assemblv meets in France tiiere are subterranean soundings of the 
various candidates, and for .some time before the outgoing President's 
term eome.s to an cud, likely candidates are already looked for and 
discussed. What the Chamber of Deputies and the Senate seek is, 
generally, a candidate who will not attem\)t to act independently of 
responsible Ministers, who will not assume an independent and critical 
attitude towards the Chambers. Further, the groups wliich happen 
to be dominant attempt to secure at one and the same time a President 
who will not embarrass a Cabinet of their own party or parties, but 
who may act as a permanent representative of their general political 
views in the Presidency. This seems to be borne out by all the 
elections so far, and the facts which were revealed during and after 
the election of Poincare in 1913, and Millerand in 1920, point em- 
phatically to the truth of this generalization. A noted French adminis- 
trator describes with genial cynicism the culmination of a Presidential 
election : 

‘ After some flattering words to tho journttlists, tho only people, apart from 
assassins, whom he has henceforth to foar, tho ncwly-elected President leaves 
the royal palace and, to the rolling of drums, outers a carriage drawn hy artillery 
horses and drives off to the fjysce. Everything has proceeded with the greatest 
smoothness. . . . The carriage goes at a great pace towards the Champs 
Sllysfes and turns up the Avenue Marigny. The loungers raise their hats and 
think “ There he is for seven years at the rate of 1,200,000 a year.” ’ “ 

The electoral conditions suggest the character of tho French 
Presidency : it is remote from the people and therefore it is neither 

^ Cf. 'Pierre, TraiU tie Droit Politique, Electoral el Parlementaire para. S29 if. ; 
Esmein, op. cit., It, 40 ; Daguit, TraiU de Droit Conatitulimnel, II, 657 ; and IV, 558. 

“ The plebiscite had, in 1848, produced Napoleon III, who became Emperor 
on tho basis of an overwhelming majority acquired by all steps to ‘ ensure the free 
and sincere expression of tho will of the nation * I In tho memorandum upon the 
Constitution proposed by Dufaure in 1873, popular election of the President is men- 
tioned with this remark only : ‘ This method, already experienced, has not left us 
memories which recommend it.* 

^ Chardon, V Administration de la France (1908), p. 80. 
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as strong nor independent as the American or the German. It lacks 
the strength given by hereditary principle, and it is chosen by Parlia- 
ment, which, necessarily, does not go out of its way to choose a man 
strong enough to be its rival. 

It has occurred that the President has been, to the time of his 
election, already in office as President of the Chamber of Deputies 
or as Prime Minister. i It is the practice for such people, then, to 
resign their office in order to avoid criticism in the course of their 
ordinary functions. This clearly is a wise convention. 

The Nature and Powers of the Presidency. Though the title 
is impressive, the President’s real position is not of great authority. 
Indeed, derision is not seldom the attitude to the office : the President 
is said to be ‘ an inert corpse or it is asserted that he occupies his 
time lumting rabbits on his official estate of Itambouillet.* As 
regards power, he is, m fact, in a position analogous to that of the 
King of England. He is chief of a \>arliamentary State and not chief 
of the Government. He reigns, but hardly rules ; and when the 
monarchists assented to his creation they won a title hut lost an 
institution. We have already seen that with the Senate and the 
President’s power to dissolve the Chamber of Deputies they hoped 
to create an institution wliich might he a stopgap for a future 
monarchy. The clear-sighted members of the National Assembly, 
however, saw that within a system where Ministers were responsible 
to the Chambers, the President could not but become a formal part 
of tlie political machine. The laws seem to make the President very 
powerful, and we shall enumerate the powers from the Constitution, 
but it must be remembered, throughouf., that these powers are exercised 
within a parliamentary system. 

The President ha.s the right to initiate laws.® He promulgates 
laws when they have been voted by the (hiarabcrs * ; he superintends 
and ensures their execution ■'* ; be has the right of pardon “ ; he disposes 
of the armed forces ’ ; be appoints to all civil and military office ® ; 
he presides at national ceremonies * ; lie accredits ambassadors of 
foreign powers ; he appoints one section of the Conmullors of State 


^ E.g. Casimir-Perier, Louljet, Fallicrc*«. Poincare and Doumergue were Prime 
Minister before they became President of the Republic. Casimir-Perier had also 
previously been President of the Chamber of Deputies, a position held by Deachanol 
as well ; Doumer (1931) was President of the {Senate. 

“ Of. Ijeyret, Le Frfsident de la Rejmbhque (1913), p. 12, citing .3. .1. Weiss. 

® Law of 25 Peb. 1876, Art. 3, Sect. 1 ; Piern*, op. oil., paras. 69, 01, 62. 

* Law of 16 July 1875, Art . 7, and 25 Feb. 1875, Art. 3, Sect. 1 ; Pierre, para. 500. 

Law of 25 Feb. 1875, Art. 3, »Sect. I ; cf. Esmein, II, 79 ff. ; J6zo, JJroit Adminis- . 
tratifi^rd ed., 1925), T, 378. 

® Law of 25 Feb. 1875, Art. 3, fSect. 2 ; Pierre, para. 664 ; Esmein, 11, 148. 

’ Ibid., Sect. 3 ; Pierre, para. 92. 

® Ibid., Sect. 4 ; Pierre, loc. tit. ; Flauriou, Pricia de Droit Conatitutionnd (2nd 
ed., 1929), p. 426 ff. “ Ibid., Sect. 5 ; Pierre, loc. cit. 

Ibid., Sect. 6 ; Pierre, loc. cii. ; Eaniein, IT, 190. Ibid., Art. 4. 
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he meay, with the advice and consent of the Senate, dissolve the 
Chamber of Deputies before the expiration of its term ^ ; he may 
indicate to the Chambers the necessity for revision of the Constitution® ; 
he may convoke, the Chambers in special session ® ; he closes their 
sessions and adjourns them * ; he may communicate with the 
Chambers by messages which are read by a Minister ^ ; he promul- 
gates within a fixed period * (within which, however, he may 
require a reconsideration of the Bill by the two Chambers). The 
President negotiates and ratifies treaties and informs the Chambers 
of their progress as soon as the interest and security of the State 
permits it ’’ ; but treaties of peace, and commerce, treaties which 
engage the finances of the State, those which arc relative to the 
condition of ])ersons and to the right of property of French citizens 
living abroad, retjuire for their validity ratification by the Chambers.® 
No cession, excliange or extension of territory can take place excepting 
by virtue of a law." The President cannot declare war without the 
previous consent of the two Chambers. 

All these powers are formidable for tho.se who posses, s the right 
of freely ileckling their exorcise. But that right does not belong to 
the President, for Article 3 of the Constitutional Law of the ‘25th 
February 1875, says, after having ascribed to the President a number 
of important powers : ' each of the acts of the I’residiuit of the Rejiubhc 
must be rountersigiieil by a Mini.ster’, and Article 6 says : ‘ Ministers 
are collectively re.sponsible before the Cliambers for the giuieral policy 
of the CTOveriunent and individually for their personal acts and the 
President of the Kepubhe is not responsible except in the ease of high 
treason '.•‘o 

We liavi' seen in previous chapters that the fimdamiuitnl principle 
of jrohfics in the modern State i.s f-liat only tlu' responsible institution 
shall exercise power. The Pre.sident here is divested of any resjionsi- 
bility except m the ease of triunsoii, that, is to .suv. in the case of a 
highly abnormal exereisi' of power ; but the normal work of govern- 
ment is Inlly placed iqion the shoulders of the Ministers who are 
responsible to the Chambers and the country. Moreover, tlii' act of 
counter-signature lias become in the modern State the recognized 

* T,.a\v of 2.") l’\ )). inTo. Arl. .■>, Sc*('l. J, ainl cf. 

- Arf. H : f'jcric, [jara- 4. 

^ Law of 10 Jul} 1S75, Art. 2 ; IMorrc, para. 

^ Ibid., Art 2 ; lb(>rro, para. •'>02. 

11)1(1., Art. t) ; Pierre, para. 034. 

^ Ibul., An. 7 ; Pierre, ]iara. 500; KHiuein, II, 73; Plivuntju, op. cit., p. 437. 

' Jbid., Art. 8 ; KsTiiein, TT, 108. 

® Ibul., Art. 8. Cf. IWthelumy, Vnitocraiic rt Volihque ^trmigcre (1017) ; Chow, 
Le Controlr Parluncntaire dc la Politique ^trangcTp ni France ci mix (Thesis, 

Paris, 1920). 

» Ibid., Arf. 8. 

Ibid., Art. 9 ; Ksnu'in, II, 211 ; Puguit, IV, 802-0. 
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meihod of accepting at once responsibility and power. It may be 
taken as a general rule, that excepting for the signature of documents 
directly instrumental to these various duties, the President is nothing 
bnt an ornament in the French political system. Even his signature 
has been declared to have nothing other than autograph value, except- 
ing in the case of his resignation. But we will not stress this weakness 
of the President to the point of saying that he has no power at all. 
No person with character, with personality, with intellect, with intelli- 
gence, and with political experience, can be entirely powerless. For 
even a frown and a shrug of the shoulders have their effect upon 
other human beings. Let ns begin, however, with the weakness of 
the President and explain it. 

The Weakness of the Presidency. The President is the creature 
of Parliament. He ha.s in every case been a member of one or other 
of the assemblies for years. ^ He cannot have avoided absorbing the 
general tlu'orv of tlie Presidency held in I’arliamcnt itself, and that 
theory is that the fliarnbers are sovereign; that file Cabinet is the 
offspring of that sovereignty, to be strictly controlled by the Chambers, 
and that the President is certainly no more than this— on the contrary, 
mueh less. Thi' Asseiiilily can only be master of policy if it entrusts 
policy to a body which is itself removable, and wliich is therefore 
obliged day by day to seek the means of eoneiliating its creators. 
The I’resKleiit. however, is by the Constitution in office for seven 
years, and he need not givi' an account to anybody. He is not obliged 
to c.xiilaiti or to coiiciliato, and il he is a strong man, that is to say, 
il he can stand the scurrilous attacks of Parliament and Prc.ss,— and 
it must be adniittcil that in Fiance these attacks arc sufficiently 
vitriolic lie may snap his lingers at the Chambers and continue his 
own way. It eaiinot be expected, therefore, that bodies so strongly 
conscious and desirous of their own supremacy should place in power 
a man of invincible .slrcngtli, and if they dal, to vest power in such 
a person rather than the Ministry rcs|)<uisibh' to them. The Chambers 
of France have a permanent (Vsar complex. - 

The Fate of Strong Presidents. Clemeneean has said : ‘ I vote 
for the most stupid.' Nevertheless, it mu.st be admitted that from 
time to time when the country is stirred, as in 1!)13 by the Balkan 

^ Sadi-Caijiot first elected to the Natifuial A.ssemhiy, 1871 ; Casiniir-lV’rier 
first elected to tlie Chamber of Deputies, 187b ; Faure 1881 ; Loubet 187<) ; h’alliercs 
1870; Doincarf"' J 887 ; Deselmnel inH.*) ; MiJlerand 188/i ; Doiimergue 189.*i. 

^ it was to be expected that the ClmmlKT of Dejmtie.s of 1920 Hboidd have refusexl 
to consider Clemeneean for the l^resideiiey. A I'arhamenl is iilways iirita,ted with 
a man whose politics are national in scope. ... 1 don't know why, hut they w'ere 

always in a terrible funk beeau.se 1 dragged them into places where they had no 
desire to go. ... f shouldn’t have remained in other tlirce montlis. 1 shouldn’t 
have waited a week before going off the deep end. If 1 had agreed to take over 
that job it ■wouldn’t have been for the purpose of opening Horticultural Exhibitions, 
etc.’ Cf. Martet, Clemenceau (1930). 
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War, and that clouding of the horizon which ultimately led to the 
Great War, or, as in 1920, when Prance atiU felt herself to be in a 
state of war, that men are chosen who accord, broadly, with the 
dominant political views of the time, and are likely to be a permanent 
favourable influence. Thus it may occur, as in the case of Thiers, as 
in the case of Poincare, as in the case of MiUerand, that a strong man 
is chosen as President, as a servant of a policy, rather than of the 
routine of the Constitution. But the fate of those strong men is itself 
an exceedingly interesting revelation of the character of the Presidency. 
Thiers was soon overthrown — overthrown hy the passive resistance 
and guerrilla attacks of the National Assembly. MiUerand, after four 
years of office, was faced with an impasse, was humiliated and obliged 
to resign, since the Chamber of Deputies threatened to overturn 
Ministry after Ministry until he did. It was a Chamber of Deputies 
which had been elected during his term of office, and it refused to be 
bound by the notions of its predeces.sor.i Poincare alone served his 
seven years as a strong President, but in what circumstances ? In 
circumstances ideal for the exercise of power : one year was spent 
in preparation for war, the next five years in the prosecution of war, 
when power tends to go into the hands of the Executive and out of 
the hands of popular assemblies, esp<;cially when the enemy is on 
one’s own territory, and the final year was spent in the liquidation 
of the War.^ Nor did the Assembly of 1920 appear anxious to continue 
Poincare’s presidential functions. It turned elsewhere.® In 1931 
Briand was defeated for the Presidency because his foreign policy 
displeased the Right and the Centre, and many members of the Left 
had personal jealousies and grudges against him. He was too potent 
a man to become a figure-head. 

In the main, therefore, the President signs the acts of Ministers 
and executes not his own will but theirs. As a former French President, 


^ MiUerand was elected by a National Assembly much influenced by the war 
spirit and controlled by the large number of votes which the Bhc National had 
ootained in the elections of 1919 on a policy strongly Conservative, authoritarian 
and warUke. I3ut in the elections of May, 1924, the parties of the Left had a very 
great victory and were not prepared to be passive under the representative of the 
previous Parliament. 

* As soon as Poincare became President it was possible to discern a change of 
view regarding the authority of the President which is in contrast to the remarks 
made when he was professing to refuse candidature on the grounds of the power- 
lessness of the President. Cf. President’s Menage, 20 Feb. 1913 ; ‘ The prerogatives 
of Parliament harniuni^e without friction with the rights and duties of tiie Govern- 
ment, and the weakening of tho executive power is not in the wishes of Parliament, 
nor in those of the people. Without a strong and clear-sighted executive power, 
the good operation of the administrative services would soon risk being compromised, 
and at certain times, the public jicace itself might be menaced. During the whole 
course of my Magistracy i will see, in accord with the responsible Ministers, that 
the Government of the Republic conserves intact, under the control of Parliament, 
the authority which ought to belong to it.* 

* Cf. New Europe (London), at the projxur date. 
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Cafflinir-P6rier, lias put it, ‘ among all the powers which seem to be 
attributed to him, there is only one that the President of the Eepubiic 
can exercise freely and personally — ^it is to preside at National func- 
tions 1 The power of the President to initiate the laws is a power 
of the Cabinet. His superintendence and execution of the laws is in 
no wise in his hands. The privilege of pardon is a political matter 
exercised on the responsibility and by the discretion of the Cabinet. 
Appointment to civil and military office is, of course, regulated by 
laws which effectively deprive him of all save the smallest personal 
discretion. His functions in regard to the parliamentary assemblies 
are Cabinet functions. His suspensive veto on legislation has never 
been exercised, and it has been pointed out that its exercise is legally 
inadmissible, and practically impossible.^ In the administration of 
law, in naval and military administration, in the civil services, there 
is not even the pretence that the function is one in the name of the 
President. Justice is the justice of the Eepubiic, officials the servants of 
the Eepubiic, the armed forces sustain the Ecpubhc— "not the President. 

We have also seen that since 1877 the power of the President to 
secure a dissolution of the Chamber of Deputies has been virtually 
eliminated from the Constitution. 

The Strength of the President. Yet there are opportunities 
for the exercise of influence which are not present for the chief of 
state in the British Constitution. We have shown that in France 
the party system consists of a number of small groups not permanently 
cohesive, and with a comparatively uncertain leadership. All Minis- 
tries are coalition Ministries. Before a Ministry can be formed, 
therefore, bargains of principle are negotiated between the various 
groups, and in these negotiations the President takes the initiative 
and is consulted all through. The President, therefore, has an im- 
portant real power of choice ; for the size of any one group does not 
necessarily result in its invitation to form a Ministry. The personal 
and political predilections of the President are potent in the choice. 
Not only does this hold good of the Prime Minister but it is, perhaps, 
more important in the case of the rest of the members of the Cabinet. 
It is well known, for example, that Clemenceau was kept out of the 
presidency of the Council of Ministers for years by Poincar^, whom 
he had offended during the presidential election of 1913.® Millerand 

* Cf. Lettre de Caeimir-Perier written to the editor of Le Temps, 22 Peb. 1005 
— reproduced in Leyret, op. cit., p. 207, 

^ Cf. Duguit (IV, G59) who considers that the exercise of the suspensive veto 
iri practically impossible rather than legally inadmisaible : it is no more illegal than 
the right of dissolution * and indeed it is for the same reason that it is never used ^ 
Ho criticizes Esmein’s view that its exercise would be contrary to the principle that 
a simple majority suttices to pass a law and that an irresponsible President is not 
coiujtitutionally entitled to the veto (cf. Bsmein, 11, 7U if.). 

® Cf. J^ze, in Revue du droit public^ Jan.-Mar., 1913, p. 113 ff. ; and Poincar6, 
Au Service de la France^ HI (which also gives interesting comments on tbo relative 
power of President and Prime Minister). 
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also was able for a time, but only for a time, to upset and make Minis- 
tries.i Now, if tbe President has a power of promoting to office, 
he has won for himself a friend in future deliberations between the 
President and the Cabinet. We have to remember, however, what 
some presidents have disastrously forgotten — that although a President 
may set up a Ministry the Chambers may cause its downfall. 

Secondly, in French practice there are two kinds of Cabinet meet- 
ing ; (1) tile Council of Ministers and (2) the Council Cabinet. The 
latter is rather a private arrangement of Ministers to consider the, 
immediate work which will involve parliamentary consequences, and 
to plan tactics. It is political in the narrow party and parliamentary 
sense. At these meetings the President is not present. But the 
Council of Ministers meets frequently to consider matters of general 
policv, and here the Pre.sidcnt has maintained his right of attendanci" 
and, of course, jiarticipation in discussion. It is ijiiite clear that the, 
scope of his authority depends almost entirely upon his personal 
qualities. The Cabinet may completely ignore his intervention, for 
th(‘ law of the Constitution assigns to him no responsibility. He can 
only get the pow'or which his personal (|uali(ies merit, and can hardly 
support himself by reference to tli(‘ law. ConseqiK'ntly, the extent 
to which pre.sidcnt, s have participated effectively in the creation of 
policy has widely varied.^ 

Apart from personal qualities, there are certain factors common 
to all pre.sidents. which tend to give tliein the possibilities of power. 
The tirst is that the Picsideiit stands outside any detailed depart- 
mental work, and tlierefoie is llie freer to take liroad views of ii.itioiial 
needs, and when wo corhder, as we have eoiisidereil in the priwious 
chapter, the enormous niiden of admini.sti alive detail which bears 
down the freely speculating spirit of a modern Caliiiict Minister, we 
can sec that here the Prdsideid enjoys a veiy great advantage. Then, 
also, wlicreas the averagi .Ministry la.sts months, hi.s power lasts years, 
and it would not be going too far lo say that froiii the second year 
of his office onwards, his'experieiiee of Cabinet business, of the plans 
which have been suggest^'d or tried, and tliin'r vicissitudes, must be 
of great value to any Miii btrv. How far this actually goes it is impos- 
sible for us to say. It enough that French ohservers themselves 
admit that a jiowcr lies tlicic. 

In the English .sy,stem ;aii element of exeeiitivi' government wliieli 
seems to have been eon.sidered the peculiar jirovince of the King is 
foreign affairs. Now it ijappcns that, owing to the international 

* E.g. Millerand reC(iUcd hr, %d from the Conference at CanncB (Jan. 1!)22), where 
France, England and Belgumi rkd considered Germany’s inatnlity to pay the snm 
required of her in U122. The chil^f division of tlie Conference was to liold a general 
European Conference at Genoa. (triand’H resignation from the i’rimo Miiiistersllip 
was further inHured by the hostilily .of the French I’arliament. 

Cf, Bartlieleniy, Preciti ih J)ruU Ctnixlitutitmiul (I'.12t)), p. .lifS. 
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anarcliy of the years before the War, and to the need for the balance 
of power, there was thrown into the hands of the executive authority 
in all countries the power to negotiate secretly and make binding 
engagements. In regard to certain treaties, as we have seen, the 
French Constitution requires ratification by Parliament. Such great 
political treaties and settlements, however, as the Treaty of Berlin 
of 1878, the arrangements with England, which have been proved to 
have been binding enough to form a firm basis of French policy, and 
the Alliance with Russia, do not come within the scope of the Constitu- 
tion, and it has been admitted that in regard to the last-mentioned 
the President had a great deal of re.spon8ibility. This may happen 
because people are often willing to forgo constitutional guarantees in 
times of urgent or approaching danger. And yet, if we may judge 
from the Poincare souvenirs,* the two years preceding the War hardly 
find a mention of President Fallieres, excepting that he was used as 
a kind of minor ambas.sador and banquet-missionary when the Cabinet 
thought it necessary to make a specially .significant statement to the 
world at largo. 

Altogether, then, we have to say thiit th" Pre.sident's power is 
dependent upon his person and the contingencies of jiohtics. Poincare 
liimsolf, when first approached to become President, refused. Whether 
the refusal was the usual diplomatic one which is made only in order 
to increa.sc the ardour of the proposer no one eaii tell. He refused 
on the grounds of tlie powerle.ssiie.s.s of the President. He .says : 

' Profoundly surprised at this suggestion, for which notliing had prepared 
me, I rejected i( very empliatieallv. Nothing .seemed less made for my type 
of mind tlian an ofiiee of wliieh i did not misunderstand thi‘ high moral autho- 
rity, but whieli meiint for its liolder .1 perjM'tual renunciation ot hi.s own ideas, 
and uhieii imposed upon liim ino.si often a duly of inaction. J objected to 
Monsieur lioiirgeois my relalite youth, the no iloiibt jiassmg, Imt nceessarily 
numerous, eiimities which would iimnoidablv distrael me from the e.xercise 
of goiernineiit, my taste for reading ,uid for freedom. I rejieated to him that 
md.lmig was fartiier from my miiid tliaii lii.s proji'ot. luit ] insisted tin iiiy own, 
which was, that Hoiirgeois slioidil lie, nine candidate, and that I would not 
listen to his refusal.’ - 

Casimir-Perier, who resigned because his nature was too strong 
to bear the necessary restrictions of the office, said ; ‘ The Presidency 
of the Republic is denied all means of action and of control. I cannot 
resign myself to support a weight of moral responsibilities that bear 
on me aiid the impotence (.0 which 1 am condemned.^ 

A recent writer had said, in referring to the election of M. Desclianel 
and the defeat of Cleracnceaii in the election of 1920, that what is 
especially desired in the holder of the office to which M. Desclianel 


^ Cf. Poinnart*, Au Serrier de Ui Fraud'. “ Ibid., H, 72. 

^ Casimir-Pprier’w Letter of Resignation, 15 Jan. 1895, reproduced in Leyret, 
op. cit., pp. 248-50. 
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had been elected, ‘ apart from its mere decorative functions, is a 
character possessing the qualification of a first-rate permanent head 
of a civil service department, a first-rate judge and a strong but 
conciliatory adviser of great weight, knowledge and discernment in 
all afiairs of State ^ Jeze, supremely keen of insight into the nature 
of French politics and administration, says ; ‘ The election to the 
presidency has been, to the man chosen, the coronation of an honour- 
able but effaced political life, the supreme recompense of his honest 
mediocrity, a golden retirement.’ ® Whether these qualities are 
desirable, whether they are effective, depends in the last resort upon 
political contingencies, but one thing is sure, that especially the man 
of great qualities is manacled by constitutional law and convention, 
and this is shown very clearly by the rise and fall of President Millerand. 

Millerand had been Prime Minister, and was elected President.® 
He immediately assumed the position that as the President is given 
the power by the Constitution, whoever actually carries out the 
work of government, the blame or praise is the President's.^ He 
urged, on this assumption, and because the Chamber of Deputies 
wasted its time and was incompetent and France needed a continuous 
and consistent poUcy, that the creation of policy must be tlie Presi- 
dent's, it being his business to find a Ministry to vindicate his policy 
in the places demanded by the Constitution. In other words, the 


^ Europe (London), 1920, at proper date. 

® J6zo, lievuc du Droit FubliCy 1913. 

* Millerand \\aa elected President on 23 Jiept. 1920, by 695 out of 892 votes cast. 
Cf. Edouard Juba, M. Mtilerand a Ui l*redt<Unc€ de la lUpubhque {lUvue Poliiiqfie 
et Parlementaire, Uet. 1920, pp. 5-14), for aome interesting commontB : The oloction 
‘marks the complete abolition of tlio fears ■we have hitherto entertained of indi- 
viduals, ■who on account of their dispositions, might give too great a prominence to 
the l^resideiicy and repress the powers of the jicople. 

* . . . France no longer fears a leader because she is strong enough to rid herself 
of him immediately — if the person she elected were, through blindness, to abuse 
hifi mandate. . . 

* Cf. President Millerand’s Message to the Senate and the Chamber of Deputies 
(25 Sept.) reported in I'hc Times^ 27 Sept. 1020 ; ‘ By calling the Prime Minister 
to the Supremo Legislature, the National Assembly has shown its will to maintain 
and pursue abroad, as well as at home, the policy which the two Chambers have 
not ceased to approve during a period of eight months. I have accepted this post 
of duty and honour in which you have placed me with the sole aim of serving this 
policy with more vigour and continuity. Franco has experienced the lessons of 
the War and tliose of her children who died for her will not have given in 'vam the 
example of their sublime sacrifice. On their graves a now Franco has been bom. . . . 

‘ The Nation is for ever bound to the Republican regime (continued the President), 
■which, alter having corrected the errors and faults of personal power, has fulfilled 
its work in reconstjtut’ng the unity of the country. Universal suffrage is the rule ; 
Its will, manifested by ‘he voice of its representatives, needs, in order to bo aocom« 
pUslied and respected, a free Executive power under the control of Parliament and 
an independent judicial power.’ . . . Then follows a brief roforonco to ‘ desirable 
modifications in the constitutional laws ’ (i.e. regarding the powers of the President) 
which must be considered in calm and quiet after ‘ a more urgent task ’ has been 
brought to a successful conclusion. The message continues with an outline of Mille* 
rand’s policy regarding the Treaty of Versailles, the Army and the Navy, 
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Ministers were to be the President’s tools. He claimed that as Prime 
Minister he had pursued a certain policy and it had secured the con- 
fidence of Parliament. 

‘ I think,’ he continued, ‘ and I have given my reasons for this belief, that 
nowhere can 1 do such useful service as I can as premier. If, however, the 
majority of the Chambers considers my presence at the filysee preferable for 
the maintenance and pursuit of its national policy, and if it thinks, like myself, 
that the President of the Republic, while he should never be a man of one party, 
can and ought to be a man in close collaboration with the Ministers with a 
settled and applied policy, I will not remain deaf to the appeal of the nation’s 
representatives. ’ 

On this declaration he was elected President, and immediately 
proceeded to execute his ideas.*^ 

There were four possibilities m such a situation; (1) that. the 
President might sink back into a position of impotence, which was 
likely ; (2) that he might persuade the Chambers to amend the Consti- 
tution in his favour, and that was almost impossible ; (3) that he 
might resign office and return to the Chambers after finding that his 
attempts to play the strong man were thwarted ; this was the most 
likely thing to happen, as it had happened before to Casimir-Perier ; 
or (4) that he might be removed from office in the course of a revolution. 

In fact, the tliird eventuality occurred within three years. The 
President attempted to rule by Ministers who, at first, had the support 
of the majority of the (Tiambers, that majority having naturally 
almost the same political aims as Millerand. His policy seemed to 
be his alone. Ho even recalled, almost by main force, M. Briand, 
Foreign Minister, from Cannes, durmg an international conference.'® 
Within three years, however, Millerand was obliged to reconsider his 
views on the presidency in that tone of bluster which is not infrequently 
used by people unsure of tlieir power. He went to the extreme of 
suggesting the dissolution of the Chamber at each roim,sterial crisis. 
He proposed the introduction into the Constitution of a clause per- 
mitting the President to dissolve on hi.s sole initiative should he con- 
sider a ministerial crisis unjustified and, going further, along the path 
which such an extension of power already suggested, he indicated the 
necessity of strengthening the authority of the President by enlarging 
the constituent body which selected him.” After the elections of 1924 


^ Cf. Rocouly, Uiie Visltc du FrUldeni MiUerand, Revue de Fram e, 15 Nov. 1923, 
pp. 225-37 : Ho (Millerand) liaa the habit of saying ; ‘ If it ia my duty not to be 
a mombur of any coterie, of any party, I have a perfect right to support a policy.’ 

^ Cf. Revue Pohtigue ct Farlementaire, 1923, p. 289 ff. 

® Cf. Recouly, op. cit. : The strengthening of the President’s and Ministry’s 
power vis-d-vis Forhament can bo brought about as follows ; 

1. For the President to have power ho must not have a mandate only from the 
Cbambois, as at present. One should and could add to the National Assembly 
when it meets to elect the Head of the State a certain number of other electors — 
delegates of the Conseils CUn6raux (locally elected authorities), representatives of 
VOL. II. — 73 
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Millerand found it impossible to proceed upon the principle he had 
laid down, for the Chamber of 1924 was otherwise composed than 
that of 1920. On principle, Herriot, Leader of the Radical-Socialists, 
refused to form a Ministry.^ The Prime Ministership was offered to 
M. Francois Marsal, at which stage the President sent a message to 
the Chambers pointing out that the President was not responsible 
excepting in the case of high treason, and that this meant that in 
the national interest of ‘ continuity the presidential power was for 
seven years sheltered from political fluctuations. In other words, 
he still wished to maintain Cabinets in accord with his own political 
principles and not necessarily in accord with those of the Chambers. 
‘ You will respect the Constitution said the President. ‘ If you 
misunderstand it, if it is understood that the hazard of a majority 
may oblige the President of the Republic to retire for political reasons, 
the President of the Republic would no longer be more than a play- 
thing in the hands of the parties.’ ^ This challenge was, of course, 
immediately met by the Chamber of Deputies, which enjoys nothing 
more than a pillow-fight for principles, and several interpellations 
were immediately lodged.^ The Herriot group refused to enter into 
any relations with a Ministry named by the President of the Republic, 
and by a majority of 327 to 217 the Chamber adopted M. HerrioPs 
proposition : 

* The Chamber resolves not to enter into relations with a Ministry whieh 
by its composition is a negntion of the right of Parliament, and refuses the 

the big employers’ and workers’ associations, and of learned and artistic sueictiea. 
Greater authority would result from this election. 

2. Unlimited power of dissolution to be used once when the President considers 
the Mmistry has been overthrown * raifxm 

3. Purther — the Senate to have oilditional i-eprescntalion from professional 
associalions, chambevs of commerce, empU>yer»’ and workers’ unions, rural and 
urban, the Confederation General du Travail, Universities and Academics. 

‘ I am convinced he would say, ‘ that this penetration of the corporative spirit 
would have a most benelicial effect on the course of public affairs.’ 

* (X Herriot, J^oiirqrioi sn7f /iadiral-tSocmfh'tt. 

* Message lead to the Chainl>er of J)rpu1ieH, JO June 1924. f'f. 1924, 

CXXin, 94 

* The following intcr[)elluiionH were immediately lodged (i.e 10 Juno 1924, DebaUt^ 
vol. ( iU‘d. p. (14). Of ; 

1. Marco! Caihin on the general policy of the Government. 

2. Leon Blum on the encumKtanoes in which the Government had been formed. 

3. Paul Aubnot on the atejis which the (Tovornment proposes to lake in order 
to carry out the political progrararao outlined by the President of this Republic at 
Evreux. 

4. Charlva licihvl on Iho circumstances in which the Cuhiuvt was forunnj. 

5. Marcel Ucrand on the minisRuia] declaration. 

0. Leredu on the circumstances w’hich brought about the formation of the Govern- 
ment. 

Of these, the inteqiellation of M. Keibel (signed by Jean Garnot) was debated: 

‘ The Chamber, being lesolved to safeguard Articles 2 and t) of the Law of 25 Feb. 
1876, which constitute one of the fundamental guarantees of the Republic, proceeds 
to the Order of the Day.’ Horriot’s proposition (given in t(‘xt infra) was adopted 
however (the same debate and day). 
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O^llbfititutional debate to which it is invited, and decides to adjourn all dis- 
ci^^n to the day when a government constituted conformably to the sovereign 
wiS of the covuitry shall present itself before it,* ^ 


great deal of discussion arose regarding the constitutionality of 
formula. It was also asked whether the President of the Republic 
had acted constitutionally in calling upon M. Francois Marsal to be 
Prime Minister.^ It was urged that as Herriot had been asked to 
form a Ministry first and had refused, the President was quite within 
his constitutional rights in calling upon somebody else. As regards 
the formula, it was held generally that it was unconstitutional since 
it was actually directed, not against the Ministry which was before 
it, but against the President of the Republic. ^ However, these are 
occasions when whether a thing is constitutional is only a question 
for aspirant doctors of philosophy. The Senate followed the lead of 
the Chamber of Deputies. Millerand, crying out that he was resigning 
because the politicians had refused their collaboration, resigned.* This 
example shows, I think, the true weakness of the presidency. All the 


' Herriot’s motion of adjournment was signed by Raynaldy, Maurice Viollotte 
and L4oa Blum. Cf. Dibats, vol. cited, pp. C4, 70. 

* Cf. Dibats, loc, cit., pp. 04-76 ; Buguit, IV, 555, 55C. 

® Ibid,, pp. 567, 558. 

* (j(. Letter read in Senate, 11 June 1924, by M. Gaston Doumorguo. (Read 
earlier in the day by MiUerand to the Cabinet.) Reported in The Times, 12 June 
1924. The declaration begins : 

‘My dear Feixow.citizkns, — 

‘ At tho moment of giving up the powers wJiich the National Assembly conferrod 
upon me by more than three-quarters of its votes, on 23 September 1920, 1 wish 
(0 address myself to you. 

‘ Am First Magistrate of the Republic, called upon, on tho morrow of the oruoUost 
and most glorious of wars, to watch over the deHtmies of France, I knew that your 
unanimous wishes wore summed up m one wonl — peace. . . . 

‘ On May 11th tlio General Election took place. Faithiul to tho first duty of 
the l‘ro8ident of tho Republic, 'which is a scrupulous respi^ct for tho wishes expressed 
by universal suffrage, 1 turned to the pohticxans indicated by it. I meant to work 
with thorn in al) loyalty in the carrying on of public alfairs. They replied to my 
offoi'N by a j’ofusal. They demanded my resignation. 

‘Thin is nil uiijustihable claim, violently opposed both bo the spirit and to the 
lelter of tho Law of the Ceiistitution. If our Constitution jilaces the clioice of the 
('hief of the *8tato solely in the hands of tho Mombors of Parliament, it has at least 
been prudent enough to lay down that, once elected, ho shall not, except m tho ciise 
bigli treason, have to render an account to any one during his seven year terra. 

' This guarantee has just been overthrown iiy a decision inspired by the party 
spiiit of certain agitators. Under them pressure extra- Parliamentivry meetings have 
declared that tho President <if the Republic, if ho is not agreeable to the majority of 
the new Chamber, must immediately retire, without awaiting the legal termination 
of iiis mandate. This is a torriblo precedent, which makes the Preaideiicy of the 
llepublio depend upon electoral struggles, which in a roundabout way, introduces 
the plebiscite into our political methods, and which snatches from the Constitution 
the one element of stability and continuity which it contained. 

‘ 1 should have accounted iiiyueH a criminal if, oven by inertness, I had acquiesced 
in a novelty so big with perils. I resisted. 1 do not yield without having exhausted 
all tho legal means in my power. To-morrow, in the ranks, by the side of the good 
citizens who have from every quarter of the country addressed to me tho precious 
encouragement of their sympathies, 1 shall re.sumc the struggle for liberty, for the 
Republio and for France.’ 



1144 MODERN GOVERNMENT [pt. vi 

strength lies in the Chamber of Deputies and in the Cabinet. The 
President is an ornament, a social figurehead, a lender of dignity. 

GERMANY: THE REICHSPRASIDENT 

In 1919 Germany was compelled to create an entirely new set 
of institutions for the Federal Authority. The Revolution had 
announced the democratic principle, and during that revolution the 
parties of the Centre and the Left had asserted that that principle 
imphod parliamentary government. The question then arose, what 
kind of executive would work well with a system of popular sove- 
reignty exercised through representative government ? The drafts- 
man of the Constitution, Preusz, whose mentality wo have already 
sketched elsewhere, had observed the various experiments in France, 
England, the United States and Switzerland, and had drawn certain 
conclusions, rightly or wrongly, from them. The result of his 
attempts to create something to suit Germany specifically was the 
production of a parliamentary Cabinet, and of a presidency of a 
hybrid nature, in which he attempted to secure all the advantages 
of the liest experiments, and avoid all the disadvantages of the worst. 
He therefore borrowed a little from every system except the Swiss, 
whieli he emphatically rejected as irrelevant to German needs. How 
far the system which was then created will bear out the intentions 
of Preusz and his aupjiorters we cannot now say. for the Reich has 
had so tar little more than a decade of life, a good part of which has 
been spent amidst domestic disturbances and foreign pre.ssure which 
have tended to gi\'e all institutions an abnormal sliape. However, 
it is instructive to consider the original intentions and motives. 

Neither a Swiss nor an American Executive. There was much 
reference, in the National Assembly and in its Constitution Committee, 
to foreign expenence. 'I’lie majority agreed that the Swiss system 
of a Directory elected from all parties to act as both the effective and 
titular executive was iiiapprofiriate for Germany, Ix'cause such acute 
differences arose Irom the extimt of territory, the variety of economic 
interests, the complexities of culture and religion and the strength 
of party spirit, that such a council could not possibly operate with 
the smoothness and haimoiiy natural to a small untroubled country.’^ 
It was also urged, by the Conservatives, that sueh a system would 
by itself savour of anarchy', and inevitably cause the rise of a dictator- 
ship. Against tlieso arguments, which were decisive, the Inde- 
pendent. Socialists urged that a presidency' was anti-democratie, 
especially one with powers, for it savoured of autocracy, and they 
believed, though without good grounds, that the experience of Switzer- 
land should be followed by Germany. On tbe whole, there was almost 
unanimous agreement that the Swiss e.xample was not one which 
‘ Berichi nud Protokoll^ j), U70 ff. 
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could be valid for Germany ; ita Cabinet experience since tben supports 
the prediction. 

On the other hand, Preusz determined that the American system 
of a President, vested with aU executive powers and elected by the 
people, was impossible owing to its basic assumption, the separation 
of powers. He argued, rightly, that American experience proved 
that an executive, severed from Parliament meant both spiritual 
sterility of the executive and Parliament’s lack of executive stimulus 
and knowledge. He was, therefore, thrown back upon a system 
somewhere between the Swi.ss and the American, namely, a parlia- 
mentary Cabinet with a President at the head.i 

The question is then, why should there be a President ? The 
character of the presidency, as Preusz elaborated it, was copied with 
important difEcrone.es, from the Frcmdi presidency and the English 
monarchy. The important thing desired was parliamentary govern- 
ment, not parliamentary anarchy. To secure both democracy and 
efficiency it was nera'S.sary to secure, first, parliamentary government, 
and secondly, those additions to it which would prevent it from 
creating its own stultification. Here it was that French and English 
experience contributed tlieir influence. To create a President — and 
this was desirable because a country of Germany’s importance, with 
its international connexions and its large and varied domestic interests, 
needed a 'personal incarinition — it was necessary to avoid election by 
Parliament, as in France. 

‘ The French sy.stom can he appropriafcly called impure parliamentarism. 
Pure parliamontari.sm prc.siiiipusc.s, l,f> he sur<‘. two .supreme political institu- 
lioiiK of equal rank Hlanduig alongHide each otlii-r ; hut it distinguishea itself 
from dualism m that these do not stand side hy shle in roiitradu tion, hut that 
parliamentary govornmeut eoiistitutea the movable huekle hetiveim them. In 
a parliamentary niounridiy the frown stands beside Parliament. In a parlia- 
mentary democracy, in vliicli all political authority issues from the popular 
will, the President can obtain an equal status rvith the legislature directly chosen 
hy the people only if he is elected, not by the legislature, hut by the people 
directly. His election and re-election are then independent of Parliament. 
All his governmental functions, however, he may only exercise with the respon- 
sible co-opcratioil of Ministers apjiointcJ hy him, yet dependent upon the con- 
lidcnce of Parliament.' ^ 

Preusz asserted again and iigiiiii tliat Ids iiiteutiou was to create 
a counterpoise to P,arliament, somefhing wliicli wonlil be aide to stand 
firm against the possible excesses of parliamentarism as these had 
been revealed in the experience of the French Kcptildic.^ Let us 
quote only one other short remark from his speech in the Constitutional 
Committee ; 

’ Cf. Denkschrifl and BcgrUnduug zur Entwurf^ and BericJit, etc., p. 231 ff. 

® Cf. Dcnkschrxft zur EntwurJ. 

® In every one of his speeches before the full Assembly and before the Consti- 
tutional Committee this idea was expressed Avitli extraordinary determination. 
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‘ It has been said that it is not necessaiy to have a counterpoise to the Reich- 
stag, because the Referendum, and ultimately, the activity of the Councils, 
will produce sufficient counterpoise. That may be so. But to act as counter- 
poise against the Reichstag is only one of the functions of the Rresident. There 
is also a more important one : to constitute a definite centre, an immovable 
pole in the Constitution. The more councils you have which are to co-operate, 
the more mass voting through the Referendum, the Reichsrat, the Works Coun- 
cils, and so on, the greater the need for a strong point in which, at least in the 
idea, the threads will run together.’ * 

Preusz, therefore, created a President elected by the people. We 
may recall that popular election was considered by Millerand to be 
an indispensable condition of strengthening the French presidency, 
making possible the grant of important powers. Preusz was very 
emphatic about the necessity of popular election. 

‘ The appointment of the Imperial Chancellor, and in agreement with him 
the other members of the Government, is tho most important independent 
function of the President. A loader who issues from popular election, there- 
fore, is moat probably a man experienced in political tactics and can. when 
in doubt, more accurately weigh up the relevant political and teohnic.al cir- 
cumstances, and make a decision, than where there is parliamentary choice. 
Ho who himself has issued from the people’s will, may be expected to bo able 
to judge more clearly and more accurately circumstances and persons, than 
a monarch who is separated from the people by birth and breeding, and can 
only SCO with the oyes of tho narrow social circle surrounding him, and hear 
with their cars. Above all, he has to maintain his political lemlership.’ “ 

It will be noticed that the choice of a Ministry is designed to be 
real and that this is combined with the problem of the election of 
the President. They are both facets of the same thing, and Preusz 
fully expected the President so elected, and so empowered, to exercise, 
as his most important duty, the power of making Ministrie.s and, 
withal, of not always going to Parliament for all of his Ministers. 

At this point we might observe that Preusz’s central theory of a 
counterpoise between Parliament and the President was founded 
upon observation of the weakness of the. French presidency, whose 
power of dissolution had been abolished since 1877, and who, it was 
thought, therefore, could not withstand the fall of Ministries even 
when the ministerial crisis was a personal crisis among members of 
Parliament, without any substantial connexion with national policy. “ 

However, Preusz did not intend to make the Pre.sident too power- 

^ Bcrichtf p. 277. - Ibid. 

® This theory had been worked out by u writer named Redalob in a book on tho 
parliamentary regime; it was earned, in our opinion, too far, as wc have shown in 
previous pages. 

It was held that sinee tho Vre'^ident was himself the issue of election by Par- 
liament he could not turn against liis creators and Hedslob himself called in the 
experience of England to show that their dissolution was possible because the monarchy 
had a position independent of Parliament and the parties, and that the threat of 
dissolution being, therefore, a substantial one, Parliament was obliged to reconsider 
any situation which might involve it in dissolution. 
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fnl. He was to be strong enough only to accomplish the specific 
objects which Preusz had in view, and, therefore, lest he himself should 
stultify Parliament, it was made possible for Parliament itself to 
recall the President from office, the issue between President and 
Parliament then being left to the people to decide. ^ Moreover, it 
was insisted by Preusz that the President’s power to dissolve, and to 
refer bills to the people, required the counter-signature of a responsible 
Minister. 

In committee “ the main questions raised related to candidature 
and term of office. Was a naturalized German eligible ? Preusz 
urged this against the view that only the German-bom should be 
eligible, arguing that no ])olitical leader capable enough to get him- 
self elected, ought to be excluded, especially since it was possible that 
a candidate might have been bred in Germany for many years and 
be fully permeated with German culture and ideals. His view ulti- 
mately prevailed. Secondly, it was urged by the Independent 
Socialists that a seven-years’ term with re-eligibility was too long, 
on republican principles, and could make way for a monarchy. It 
was urged by others, hut unavailingly, that ten years was the minimum 
period necessary to strengthen and stabilize the presidency. Thirdly, 
long discussions occurred upon whether the President would be 
sufficiently strong if the power of dissolution required the Chancellor’s 
counter-signature, or in his places a Cabinet Minister’s. Even mem- 
bers of Preusz’s own party wished to leave the decree of dissolution 
without counter-signature. Against all arguments Preusz insisted 
that the re.sponsibility must lie with the more directly responsible 
Cabinet. It seems not to be possible for a Ministry to advise the 
President to dissolve without signalizing their own responsibility by 
counter-signature, and we have, no doubt that Preusz’s point of view 
is the right one. 

‘ If the President dissolves the Reichstag, and wishes to govern against the 
inujority, then lie cannot rule with a majority government. But he must 
obtain a counter-signature for his action. This action can only consist in this, 
that ho attempts, by the new elections, to make the majority into a minority, 
and the minority into a majority. He must previously consider the question : 
which politically possible combination shall he use 1 He is compelled to under- 
take this political forethought — and for all concerned, it is the best way — 
by the fact that he is not allowed to act without ministerial counter-signature.’ 

^ Cf Constitution, Art. 43 : ‘ The President of the Federation remains in office 
for seven years. Re-election is permitted. Before the expiration of that term the 
President of the Federation may be removed from office, upon the motion of the 
Reichstag, by a vote of the people. The resolution must be carried in the Reichstag 
by a two -thirds majority. By such a resolution the President of the Federation 
is at once suspended from the further exercise of his office. The refusal of the people 
to sanction his removal from office is equivalent to re-election and carries with it 
the dissolution of the Reichstag. Criminal proceedings may not be instituted against 
the President of the Federation without the consent of the Reichstag, 

’ Berichi, pp. 231 fi., 274 ff. and 468 £f. 
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The process seemed roundabout, for if the elections go against 
the President he would have to get the old Ministry or something 
very like it again. Of course ! 

‘ This is what happened in the Melboume-Peel case. This led to the strength- 
ening of the parliamentary system in England. The instance is not merely 
a political curiosity ; it goes to the essence of the problem. The President 
is unconditionally subject to the majority, he can attempt to make a minority 
into a majority by appealing to the people ; but he must call the statesmen 
responsible therefor from the ranks of the minority. I therefore lay decisive 
weight upon counter-signature. . . .’ * 

Although the Constitution does not contain any article to the 
effect, yet it was Preusz’s opinion, given in the Constitutional Com- 
mittee, that the President ought to have the right to attend meetings 
of the Ministry, but without a vote. 

Discussion on the second reading in the full Assembly did no more 
than recapitulate the opinions already indicated. 

The Practical Status of the President. The Constitution says 
that the President of the Federation is elected by the whole German 
people, and that every German who has completed thirty-five years 
is eligible. 2 It will be noted that the term ‘ every German ’ has 
avoided the question which was raised in the Constitutional Com- 
mittee, whether German born or German naturalized was required, 
and leaves it. as Preuaz was prepared to leave it, to the discretion 
of the supporters of any particular candidate. It seems to me to be 
a certainty that in the matter of election to the presidency a natural- 
born German would have more chance of success than a merely 
naturalized German. 

Election. The Article then says that details arc determined by 
Federal Law. Such a law was pas.sed in 1920, together with the details 
of electoral procedure.’ The law settles a question which was raised 
in committee and in the Assembly with so many differences of opinion 
that the Constitution left the matter to be decided later. Preusz 
at first had suggested the following system : that election to the 
presidency required an absolute majority of all votes cast, and that 
if this absolute majority were not obtained at the first election, a 
second should follow in which the two top candidates alone competed. 
This is the well-known Continental ‘ second ballot ’ system applied 
to the presidency. It was pointed out in committee that this method 
would probably mean that two people who happened to have, rcla- 

^ Bericht, p. 237. Another question raised was whether the Parliament should 
have the right to recall the President for aotions against the spirit of the Consti- 
tution, as well as actions directly contrary to the law. The suggestion was rejected 
on the grounds that any attempt to define such a thing as the spirit of the Consti- 
tution would result in purely political differences of opinion, not susceptible of exact 
definition. 

* Art. 41. ® Cf. Kaisenberg, Die Wahl des JieicJMprasidenlenf Edn. 2, 1925. 
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tively to the other competitors, a large number of votes, but as yet 
not an absolute majority, would automatically be made the ultimate 
competitors, and this seemed to be undesirable if the President were 
to be the representative of ‘ the whole German people ’ in accordance 
with the first sentence of the Article. Various expedients were ofiered 
in its place, for example, the alternative-vote system. A way out 
was found ; there is an election, and if in this first election, any one 
candidate obtains more than a half of all the valid votes oast, he is 
elected ; but if there is no such majority, then a second election 
takes place (but it is not a second ballot of the, kind mentioned above) 
and, in this, whoever has relatively the largest number of votes is 
elected. At this second election new candidates to any number are 
eligible. This means that it is possible for the votes to be scattered 
over a large number of candidates and that therefore one candidate 
may become President by a minority of all the votc.s cast. However, 
this method was thought preferable to excluding, by the Constitution, 
anybody for whom the Gernran people wish<>d to vote. It was desired 
to extend the range of possible popular participation, not to reduce it. 

So far only one election has takmi place under the Constitution. 
After the death of President Ebert, who wa.s elected by the National 
Assembly, it became necessary, in March, 192.5, to proceed to election. 
On the first occasion more than seven candidates appeared and the 
votes were very widely scattered, the first candidate, Jarres, a German 
National and German People’s Party candidate, obtaining 10-4 million 
votes ; Braun, the Socialist, 7-8 million, and Marx of the Centre 
Party, 3-9 million. No one had an absolute majority, and this meant 
that it was necessary to proceed to a second election.^ It is interesting 
to -see what then occurred." 

The Centre Party, the Progre.s.sivcs, and the Social Democrats 
(the Weimar Coalition) combined to support a joint candidate, namely, 
Marx ; while the parties of the Right formed an Imperial Block. 
The issues raised were naturally The Itepublic v. Monarchy, and the 
(juestion of social and class warfare. The Weimar Coalition urged 
that Mar.x was true to the Constitution, that he was no monarchist, 
that hi.s supporters .sought for no privileges in the State, that they 
.stood against clas.s government ami for national unity, and that their 
candidate had, while Chancellor, demonstrated his capacity for office. 
The Bight urged the need for a President with well-known national 
and Christian sentiments, with a feeling for the social unity of the 
country, who would put the Fatherland above party ; a man who 
had been their leader, as Hindenburg, the candidate, had been, in 

^ It is interesting to notice that at this election the numbers voting were 69 per 
cent, of the electors — a small number compared to that usually voting at elections. 

^ The account which follows was taken from the very full account in Purlitz, 
Tyevtscher Oeschichtskalendar. Cf. also Poetzsch-Hoffter, Jahrbuch des Off, Rechta, 
1925. 
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tarying times, and who would not forsake them in their tribulation. 
Hindenburg put these points in other words. He was not anxious 
for office, but duty called him. He had served the country as a 
soldier, and was willing to serve it as President. To him the nation 
was above parties. ‘ As a soldier I always had in mind the whole 
nation, not parties. They are necessary in a parliamentary State, 
but the Chief of State must stand above them, and act independently 
of them, for all Germans.’ Long and peaceful work was necessary 
in order to nurse the country back to unity and peace, to permeate 
national politics and pubhc life with principles of integrity. Marx, 
too, said ; ‘ I see in the newly-elected Chief of State the mental 
reflection, but also the real guardian, of German national unity ’, 
and promised that he would .strive to promote individuality, as well 
as community, in national life. AJl candidates insisted that they 
stood for national unity above any kind of sectionalism, territorial, 
racial, economic or social. Hindenburg was elected by 14| million 
votes against 13'7 million of Marx, and 2 million of Thalmann, the 
Commmiist candidate. After Hindenburg had. as the Constitution 
demands, taken the oath of office (witli voluntary religious ceremony) 
he described his conception of the presidential office. 

He said : 

' Reichstag and Reich President belong together, since they botli directly 
issue from popular election. Only from Una eoinmon source do tlioy derive 
their fullness of power. Only both together embody our pre.seut associated, 
collective national life. That is the inner sense of the Constitution to which 
I have aubjeclcd myself on my word of bonour. The Reichstag is the field where 
different •aorld-coueeptiona and political convictions battle against eaeli other, 
but the l’re.sideii(. ought to serve, above party associations, all the forces in 
our nation vviliiiig to contribute and create. T say expressly here that I will 
devote my.self wiih all loyalty to the duty of inarslinlling our people and con- 
triving their union. This great duty will be substantially lightened for me, 
if in this high Assembly, the struggle of parties dw-s not revolve around advan- 
tages for party or factions, but rathiT around who can best serve our heavily 
burdened nation in the truest, most successful way. etc., etc.’ 

The implications are clear. Whatever the Presidcnt’.s party, and 
whatever his private political views (and it must lie reimmibered that 
both in Ebert's case and in Hindenburg's the President refused to 
sever himself from his political organization), tlie President avows 
his intention of acting as an independent judge and agency of the 
national interests, above party. As Hindenburg afterwards pro- 
claimed to the people, ‘ My office and efforts belong not to any one 
class, nor to a race, nor to a religion, nor to a party, but to the whole 
German people bound together in all its parts by its onerous destiny.’ 

Let us continue the examination of the Constitution. Article 43 says 
that the President of the Eederation remains in office for seven years, 
re-election being permissible. This requires no comment, except that 
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the amount of time is reasonable, considering that a good deal of the 
first two years must be spent in making acquaintance with official 
routine and procedure, and with the various political parties and 
personalities. The life of a German Cabinet is short, and a capable 
President who desires to participate in the creation of pohcy, has a 
sufficient term to consohdate his position and to make himself service- 
able to the short-lived Ministries. 

Article 43 also contains the provision for the recall of the President. 
It says that before the expiration of the said term the President of 
the Federation may, upon the motion of the Reichstag, be removed 
from office by the vote of the people. The resolution of the Reichstag 
requires a two-thirds majority, that is to say, so solemn an event as 
the recall of the President is not left to any chance majority of the 
Reichstag, but demands circumstances grave enough to provide the 
deliberate association of at least two-thirds of a quorum. Upon the 
passage of this resolution, the Prcsideni of the Federation is prevented 
from the further exercise of his office, and after a period he submits 
himself for re-election. If he is re-elected, he begins his term of office 
again, as though he were elected for the first time. At the same 
time, the vindication of the President involves the dissolution of the 
Reichstag. This is an interesting clause, but its eficctiveness has not 
yet been tried. ^ 

Powers . The President represents the F edcration in international 
relations.^ The need of a country of the international status of 
Germany for representation in international relations was one of 
the reasons for the creation of tlic presidency. For reasons deeply 
embedded in human pride and vanity it is necessary for countries 
to impo.se their importance upon each other by certain external signs, 
and one of these is the Presidency, that is to say, an officer who does 
not pass through office with every gust of the political breeze, who 
is not to-day a thing of strength and to-morrow a thing of straw, 
perhaps even without a seat in Parliament, but a permanent repre- 
sentative and figurehead set in the very centre of government for 
a lengthy period. The letter of Ilindenburg to President Hoover in 
July 1931 asking for financial help for Germany is a good illustration. 
The Constitution says that the President concludes alliances, and 
other treaties, with foreign powers in the name of the Federation.® 
He accredits and receives ambassadors. The declaration of war 
and the conclusion of peace arc dependent upon the passing of 
a Federal law. Alliances and treaties with foreign states which 
refer to subjects of Federal legislation require the consent of the 
Reichstag. These seem altogether to be very large powers, but we 
must recall that the French President has powers just as large in 
foreign policy. Yet we have seen that although the French President, 

^ Cf. Art, 43, given in full in earlier fetotnoto. * Art. 45. ® Ibid. 
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in the course of over fifty years, has sometimes been instrumental 
in directing the foreign policy of his country, those occasions were 
rare and were possible only when the responsible Minister permitted 
presidential activity or used it as a microphone. Thus this and 
other powers are always tempered by the responsibility of the Cabinet 
to Parliament. 

Article 46, for example, says that the President of the Federation 
appoints and dismisses Federal officials and officers where no other 
system is determined by law. He may depute these powers to other 
authorities. Now wo know very well, and Part VII of this work shows 
abundantly, that the appointment and dismissal of Federal officials 
and officers are controlled by a large body of sta tute,s which determitie 
to the smallest detail the conditions of appointment and dismissal, 
and which provide guarantees regarding them.^ 

Article 47 says that the Pre.sidcnt of the Federation has supreme 
command over aU the armed fon-es of th(i Federation. We mu.st 
remember that the French Constitution gives the French President 
the power to dispose of the, armed forces of the Republic, and that, 
as a matter of fact, the Minister of War and the military officials 
under his authority are actually <;oncerne.d with and responsible for 
this particular task. A former Commander-in-Cliief become President 
may exercise influence under this Article, but Hiijipose the pre.sideney 
comes to be held by a banker or a lawyer '? 

Article 48 contains broadly two classes of fimetion. One, Federal 
Execution, or the exercise of coercion by the force.s of the Reich for 
states which do not fulfil the duties imposed upon them by the Federal 
Constitution or the Federal Laws, and, the other, tJie taking of measures 
necessary to restore public security and order where these arc seriously 
disturbed or endangered within the Federation. The former power 
is an incident of a Federal State and re-echoes Article XIX of the Con- 
stitution of 187 1 . The latter we have shown, in a previous chapter, 
to be a consequence of the need for a continuous and uninterrupted 
co-operation of all vital factors to carry out their social functions in 
the modern State. It goes very far, permitting the authorities to 
abrogate cither wholly or partially tlie fundamental laws laid down 
in the second part of the Constitution on the fundamental rights and 
duties of Germans. But the Constitution requires that the President 
of the Federation must, without delay, inform tlic Reichstag of any 
measures taken in pursuance of either of these, powers, and those 
measures must be withdrawn upon the demand of the Reichstag. 
It has been suggested tliat in the event of continued Parliamentary 
deadlock the President could govern by virtue of this Article with- 

^ Bund zi/r Ernewruvg des Beirh^s. l,hp R(gtcrvug <ics Dcut'^cheii licichs Prasidenten 
(1929), pp. 16, 17. It 18 argued that this power makes the President a protection 
against the dismissal of officials by an incomir^ Government, on party grounds. 
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out Parliament. I cannot see how this can be done within the Con- 
stitution. For a Cabinet would, by the Constitution, have to counter- 
sign and accept responsibility ; if it did not, then the Constitution 
would virtually be suspended. The justification for such a suggestion 
is the instability and internal weakness of German coahtion cabinets. 

The President exercises the prerogative of mercy for the Federation. 
Amnesties require a Federal law.^ 

We have already said that these powers must be, considered in 
relation to the responsibility of the Cabinet to Parhament, and 
Article 50 makes the fundamental irresponsibility and powerlessness 
of the President plain. For it says that all orders and decrees of 
tlip President of the Federation, including those relating to the armed 
forces, require for their validity the counter-signature of the Federal 
Chancellor or the competent Federal Minister. An authoritative 
commentator observes that such counter-signature does not operate 
constitutively but declaratively, that is to say, it does not produce 
responsibility, it simply shows it.^ The term ‘ competent ’ in the 
phrase ‘ competent Minister ’ may mean either that the matter to 
bo signed lies within the scope of the Minister’s department or that 
he has been made competent thereto by the Chancellor, or it may 
mean both, and it seems to me that practice has shown and will 
continue to show, that the latter interpretation rules, namely, that 
competent is what the Ohaucellor, as head of the Government, deems 
to be coniftetent, otherwise it would be possible for a Minister to act 
contrary to the wishes of the Imperial Chancellor, to permit, formally, 
an act of the President to become good law, and then to leave it to 
the Chancellor to find an issue from the scrape. But given the nature 
of jiai'ty goveriiinent, it would .seem ultimately impossible for the 
Chancellor not to be consulted on matters of this kind. 

Article 50 is undoubtedly the ruling Article of the Section relating 
to the Reich President and the Government Without it the President 
would be a dictator for seven years with a tremeuilous range of power ; 
with it the law ])ermits him only the power of ])ersonal influence. 
For though he may di.ssolve the Reichstag (Article 25), he may do 
so only once for any one reason. He is limited, therefore, in this 
wry power and, further, hi.s situation would indeed be invidious if 
he persisted in iittimipting to overthrow a Ministry hecause it would 
not countersign those things which he desired and they did not. it 
would be a ilireet inducement to the Reichstag to find a majority 
to overthrow him. He has a threat, and a good one, to a Reichstag 
which will not witlulraw confidence from a Ministry wdiicli unright- 
fully stultifies liis attempts at personal infliienee. But it is a threat 

’ Art. 49; ‘The Vrcsidrnt of the Federation exerciae‘< the of pardon on 
behalf of the Federation,' 

Anachiite. 
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which destroys itself the moment it is used, and any attempt to move 
by its agency inevitably brings trouble upon the President. We will 
return to the question of dissolution again presently, when we deal 
with the formation of Ministries. 

The President and the Cabinet. Let us now turn to the actual 
relationship between the President and the Government. In the 
previous chapter we outlined and explained the relationship between 
the President and the Government. Though the articles appear to 
give the President a wide discretion in his choice of Ministers, and 
though, as we have seen, it was Preusz’s emphatic desire that the 
President should have discretion in the appointment of the Chancellor 
and the Federal Ministers, we have learnt that the President is com- 
pelled to depend upon the distribution of party strength in the Reich- 
stag. He cannot exempt himself from the operation of the party 
system in Parliament, and, therefore, however independent he is in 
the construction of a Ministry, Parliament is more independent, and 
ultimately more powerful in its destruction. Since this is so, no 
party loader is foolish enough to accept the President’s invitation 
unless it is likely to be endorsed by the Reichstag, for politicians do 
not lightly take up lost causes. However, we have shown that, as 
between two or three coalitions, the President has some discretion 
and uses it, and experience shows that the President insists upon 
this right of a free choice, hoping, no doubt, to find a Ministry which, 
while maintaining the confidence of the Reichstag, is at the same 
time nearest his own particular political predilections.* Therefore, 
the Presidents have accepted the general ])rinciple that a practical 


‘ Thus President Ebert himself went outsido the ranks of Reichstag leaders in 
order to obtain the services (as Chancellor) of Luther and Ouuo because he feared 
that the financial difficulties of the country could not be dealt with in the ordinary 
way. This choice was resented by the parlies of the Left and was accepted by them 
because they feared that any proU‘st or salKifago would discredit jiarhamentary 
govemmcnl. 8o al«o Jlindcnburg and Chancellor Marx. Cf. l^etter, 20 Jan. 1927, 
Jahrbuch des Off. litchis (1929), XVII, Sr » ; 

‘Dear Chancellor,— 

* Foreign and Home affairs demand an ellicient and strong Cabinet. The Cabinet 
will accoiuplisli its work it it can rely on a majority in the Reichstag. The 

formation of such a majority with the inclusion of the Loft is, for the present at 
least, impossible ; the atl4'iii]>t to form a Cabinet, .siipiiortod liy the Middle Parties 
only, has failed. I now irtjucHl you, Mr. (chancellor, to undertake with the greatest 
possible speed the formation of a Cabinet on the liasiH of a majority of the middle- 
class parties of the Reichstag. 1 appeal at the same time to these sections of the 
Reichstag to lay aside jicrsonal considerations and difforoucea of view in the interest 
of the country, to co-opeiate under your leadorahip and to unite behind a Cabinet 
which is determined to work neither for nor against single parties but for the good 
of the country, according to the Constitution. This new Covemment, even if unsup- 
ported by the parties of the Left, shall iievortheiesH have the especial duty, as in other 
national requiremonta, of protecting the logitimaU*. interests of the great working 
population and, in the attempt to serve every class of the German people, solve 
the political, economic and Bocial problems which confront us. 

‘ Assuring yon of my groal c^sleeni — 


(*S'?gmcd) HiNPENnuRG.’ 
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and long-lived Cabinet is the first rule of Cabinet construction. As 
regards the right of dissolution, the President has used the power 
thrice on the advice of his Ministries, in order to clear the parlia- 
mentary atmosphere : where a Ministry has been too weak to exercise 
its authority owing to party divisions within Parliament, and where 
it has lived powerless but has not been given the coup de grdce of 
a vote of no confidence.^ Further, the power has been used to main- 
tain a government which, finding itself in difficulties, has sought to 
end them by resigning, with or without the threat of dissolution. In 
these cases the President has very promptly made it clear to the 
Government whether it may use the threat of dissolution, or whether 
it must consider itself obliged to do its best in the existmg circum- 
stances, dropping some parts of its programme and giving others the 
precedence where these have a majority in the Reichstag. “ This has 
tended to secure the stabihty of Ministries. 

Apart from the question of his connexion with Ministries the 
President is in a position to exercise political power, since both the 
right of presence at ministerial meetings and the right to information 
have developed. 

Nor is this all. Certain occasions call forth declarations from the 
President and those have been consciously calculated to influence the 
course of policy. The ordinary occasions for such expressions of 
opinion are New Year’s Day, Constitution Day (10th August), the 
Chaiu'ollor’s birthday. On these occasions, receiving representatives 
of foreign powers, or the pohtical and economic leaders at home, the 
President sounds tiie note of national and social unity and inter- 
national co-operation, and regards the country as a unit deserving 
better treatment from foreign powers. Further, there are special 
events when the President utters the national sentiments as, for 
example, hi congratulating the succe.ssful and condoling with the 
bereaved in national achievements or disasters. 

Dll several ocea.sioii.s the presidency under Hindenburg has been 
tried. In i92(), during the camjiaigii for the Referendum on the 
expropriation of the Princes, pressure was brought to bear on the 
President to state his attitude towards the plan of the Social Democrats 
to expropriate without eompen.sation. Hindenburg, in a fashion 
impossible under the English monarchy, stated his attitude publicly, 
although couched in the form of a private letter to a correspondent.* 
Ho protested that to make a public declaration would be contrary 
to the spirit of the Constitution. Nor could he, on the same grounds, 

' Cf. Chap. XXV supra. 

* So called Oesdidftsfuhreudc licgierwng (i.e. intorim, pending, or caretaking Govera- 
mont). 

^ Such pnvatD Jettf'rfl have, aw ofio of their aJmoHt inovitahlo qualities, that of 
getting published at a time most appropriato for fell work. 
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send a proclamation to the Government ; and the Government itself 
had already declared quite clearly, in an announcement, that it was 
against expropriation without compensation. He continued that he 
could not yet declare his policy if the Referendum proved to be suc- 
cessful. That could come when the duty was imposed upon him of 
actually executing the law, and then he very emphatically expressed 
his objections to the plan.' 

The opinion of the President was solicited, but on this occasion 
refused, in the Referendum promoted by the German National Party 
against the Young Plan. 2 In the case of the Referendum on Expro- 
priation it is said that Hindenburg’s letter had an influence sufficient 
just to defeat it. In the second case, his refusal to oppose the Young 
Plan aroused the anger of the Conservatives, and promoted the 
parliamentary success of the project. A refusal to visit Prussia, 
officially, during a ceremonial tour in 1929, caused the Prussian Govern- 
ment to accede to his demands regarding meetings of the StahUielm, a 
patriotic organization. 

There is no doubt that the President, as head of the State, is an 
element making for social unity. He is a common possession, and 
his frequent appeals for unity and the declaration of his own im- 
partiality over against a distracted and divided Parliament, are 
pohtical factors of the first importance. A weak and indifferent 
President might be merely a figurehead and a rubber stamp. It is 
possible, and it has happened, that both Ebert and Hindenburg, 
owing to their long experience of affairs, and to their strongly marked 

^ ‘ Yet, at any rate,’ lie said, ‘ I cannut refrain from you my personal opinion 

that I fully share the anxieties expressed by you, and 1 have already brought to 
the notice of the Government the same considerations as yours since the beginning 
of this affair. That 1, wlio have spent my life in the service of tlie Kings of Prussia 
and the German Kaiser, consider thia Keferendum a greal wiung, and, further, as 
a deplorable dciiciency in feeling for Iradition, ami grosn ingratitude, I need not 
explain in greater iletail. liut I will concern myself to deal with the expropriation 
project not as a political, but only at. a moral and legal, matter. I consider it a 
very serious attack upon the system ot the legal State whose surest foundation is 
regard for law and legally recognized property. It asanultH the foundations of morals 
and law. If this Hefeivndiini were aecepteil then one the foundation-pillars of 
the reign of law would lie torn away, and a road would be opemni which leads quickly 
and irrevocably downhill to the withdrawal or denial of constitutionally guaranteed 
property, if it sliould be subjected to the ihaiices of popular vote no doubt passion- 
ately excited for the pUTpo‘^c. J«'rom the pre.sent ease there might arise the method 
of proceeding along the liru* of expropriation by exciting the jiassions of the masses, 
and exploiting tiie n<*e(ls ot the people, and thereby to take away from the German 
people the foundabioiiK of its collective e.<-onomic and political life. ... I see in 
this a great danger. ... i am conviiK^ that, iii spite of tlie strong and, in many 
ways, ugly agitation for the Kefereudum, the quiet judgement and tlio sound sense 
of our people will not mistake the moral and legal aspect of the matter, and will 
not fail to see the incalculable danger which threatens all. 1 hope, therefore, with 
confidence that our citizens will remember these considerations in the decision of 
June 20th, and will fend off the damage which may come to the first principle of 
a State — that is, diistice.’ 

® Cf. Pulfttz, Dtutscher Oeschichlskakmlar (Inland), 1929, p. 230, wliore Hiuden- 
burg’s letter of 1C Oct. 1929 is given. 
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characters, have participated efEectively. Ministers are always pre- 
pared to listen to some one who has not only authority but wisdom 
and experience, and if a President cares to insist upon his power, he 
may not get his own way, but Ministers will not bear the sense of 
the danger of entirely denying his requests and overriding his scruples. 
Moreover, there is little doubt that Germany, which has for so long 
been used to an autocratic and bureaucratic system, to a system 
stable, if ruthless and irresponsive, is not prepared, for some years 
at least, to ride recklessly into a regime hke that of France. There 
are enough people in Germany, sufficiently disgusted with parha- 
mentary incompetence, to give the President an adequate assurance 
of authority to insist upon his point of view. That state of affairs 
does not exist in Prance and therefore, while in France Parliament 
and the groups and the Cabinet are everything, and the President 
is almost nothing, in Germany Parliament has not entirely usurped 
all the rights of government, nor has the President been reduced to a 
nonentity. 

4: * 9te >|e 

IMPLICATIONS 

The character of the office of Chief of State varies in different 
countries and the differences are due to the interplay of a vast number 
of forces operating over a long span of time, and the different purposes 
and qualities of the national civilizations of our own day. Yet there 
are certain common qualities, and the principal are, first, insistence 
on the need for a personage to act as the representative figure — the 
idol — of the nation. Secondly, for an officer who will stand above 
jjarty. All modern political institutions. Parliament, the Parties, the 
Cabinet, supply the first need, but these have not the requisite qualities 
of permanence and fixity. Not that an elected President necessarily 
has these qualities, yet attempts have been made to endow the office 
with a sufficient permanence by a sevon-y'ear term.^ But even if 
the term were not so long, the required political force to affect the 
people with a notion of the real existence “ of a continuous community, 
the Nation, is obtained by the mere creation of the Institution designed 
— supposed — to supply it. The more of such common institutions, 
such collective hypotheses, even such collective self-deceptions, the 
more common experiences, the greater the sense of unity. Here is 
one more shrine, another fetish — serene above the changing fortunes 
of parties. It engenders loyalty and obedience to those who command 
in its name. 

All is arranged to impose a sense of awe, grandeur and homage 

' E.g. in France, Czechoslovakia (1920), Poland (1921), the President is elected 
for seven years ; in Finland and Austria (1929) there is a six-year term, 

“ Cf. the doctrines of the Sacrament and the Real Presence m Christianity. 

VOL. II. — 74 
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upon the worshippers, to provoke self-abaseiBeiit.^ Heredity is the 
most powerful of such agencies in the present state of human civiliza- 
tion, for the prejudice in favour of blue blood still exacts its tribute 
from merit, and will so for many generations. In default of this, 
solemn election by the people or National Assembly is established. 
Oaths are taken and faith is professed.* The flag, which for a thousand 
years has braved the battle and the breeze, flies above imposing 
palaces, and the national memories, of whieh it is the product and 
the symbol, are unconsciously connected with the Chief of State, as 
though his personal virtue had directly engendered them, and as 
though he were the sole and dependable saviour of the people who 
gaze upon it.* In the background ate the Priests, murmuring their 
incantations in a perfectly schooled elocution, and in the rhythm of 
the tom-toms— a frequent accompaniment of Presidents and Kings — 
the names of God and Christ are frequently muttered. In primitive 
times (and to-day among backward races), the chieftain acquired a 
superhuman stature by walking upon stilts, or by wearing a large 
and grotesque head-dress, or by sitting upon the highest stone. His 
body and head were painted in motley colours and with mysterious 
signs, or else incen.se was burned to lull the senses of the adorers ; 
or again, alleged relics and talismans were kept in a hut, rave or 

^ Cf. jihrasf's used in addicssing royalty, Fairer, op. cit. 

Vf. tlie Coronatjon Oath, administered by the Arelibi.shop : 

‘ Will you solemnly promise and swear to govern llio people^ of this United King- 
dom of Gieat Britain and Ireland, an<l the llomirnoTiK tliereto !)(. Ionising, according 
to the vSlatutes in Parliament agrt^ed on, and the resjtertiive laws and cnsloms of 
the same ? 

‘ I floleinnly promise so to do. 

‘ Will you to youv power cause Law and dustice, in merc\' lO be executed in 
all your jiulgements '/ 

• I will. 

‘Will you, lo the utmost of your /lower, maintain the Idiws »)f God, the true 
profession of the Gospel, and the j’rotestant reforintnl leligion established by law ? 
And will you maintain and preserve inviolably the Settlement of the Churcli of Kng- 
land, and the doctrine, worship, dwriplinc and government thereof, aa by Law estab- 
liahed in England V And will yon preserve nnt<» the Biahops and Clergy of England, 
and to the Church there committf'd to their charge, all such rights and privilege.^, 
as by law df>. or shall aiijs'itain lo them, or any of tliem ? 

‘ All this 1 iironij.se to do,’ 

(Cf. Anson, op. cit., Vol. II, Pi. 1. p. 23G.) 

The Constitution of the United States (Art. JI, Sect. 1) provides; ‘Before he 
enter on the execution of office, he shall take the following oath or atfirmation : “ 1 
do solemnly swear (or allirm) that 1 will faithfully execute the oftico of President 
of the United States, and will to the liost of my ahility, preserve, protect and defend 
the Constitution of the United States.’’ ’ 

The German President takes the following oatli Imfore the Ileicdistag (Constitu- 
tion, Art. 42) : ‘ 1 swear to devote my strength to the welfare of the German people, 
to further its interests, to guard it from harm, to observe the Constitution and the 
laws of the Federation, to fulfil my duties oonsoientiously, and to do justice to all 
men.’ 

It is permissible to add a formula by which to give the oath a religious sanction. 

* Michels, Elemente eincr Soziohgie des NaiionaUiedts^ in Archiv. fur Soz. Wiss. 
und Soz. Pol., 1926, 317 ff. 
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casket, and said to be capable of working miracles, while musical and 
gyratory hocus-pocus was practised with frenzied vigour. However, 
times have changed. Modern Chiefs of State do not rely entirely 
upon such barbaric expedients. Civilization progresses from the 
despised to the divine. Upon the Crown there is a Cross ; the sceptre, 
attenuated and shortened, no longer looks like a club revengeful. 
Their place is filled by the continuous dinning ascription of super- 
natural qualities by the Press. Most of the old symbols have given 
place to words and touched-up photographs. Yet no constitution 
should rely upon these only : a Personage is required about whom 
rumours are credible : a handsome face, not loo fine, a tall, and 
rather stout but elegant, figure (for height is by itself impressive, and 
it is perhaps a disadvantage to be without moustaches or a beard), 
a noble, composed bearing (by no means spluttering or fussy !), a 
Voic(!---thpse are not to be despised. There arc otlier advantages, 
such as wide reading, many interests and compassions, and wit, but 
these arc 8(>cojidary, and their place can be filled by .short appearances 
and reliable secretaries. Nor should the Chief of State ever appear 
without unifonii, even if it is only n fiar. 

The Sceptre, the Throne and the Crown .ne blessed tilings, and 
any man who is dressed up not only acquirc.s a new set of milliners, 
which often surprise him.self, but. he impresse.s others, who are almost 
unawaies sliaken out of their daily common-sense, to fall upon their 
knees full of palpitating professions of obedience. It was said of 
Pift lliat wlicii be bowed to George 111 a spectator from bcliind could 
sec the lip of his nose between bis li'gs ; then what urgent tremors 
may we not siirmise in tlie hearts of tlie drab millions ? important 
ci'eiit.s .seem to be proceeding and all eye.s and e.\]>ectafions are turned 
towards I he common theatre. J’ahiccs (think of Versailles, Wind.sor, 
I’otsdiirn, and iSclionbrunn), many servants, uniforms, medals, colours, 
orders, jicriwigs and gun-fire, are mightily imprc.ssive, for the whole 
world loves a siiow. Has there ever been a poor King f or Pre.sklent ? 
The ordinary man eannot tbink eontiuuou,sly except through the 
medium of lengtliv conversatiou.s ; nor c.aii the ordinary citizen grasp 
and retain impalpablc.s- those go.s.siimer threads which bind men 
together in the vast social w'ob cxcejrt through the crude medium 
oi a Person or Things : ho requires continuous excitement by an 
external, palpable stimulus. It was a stroke of genius on Disraeli’s 
part to create the Emperorship of India, and the Coronation Durbars. 
Ill such institutions there is a source of social prestige and distinction, 
and this contributes to the power and splendour necessary for their 
primary function : to incarnate the National Community so that the 
average mind may grasp it. Yet the necessary means produces 
Republicans, by repulsion. 

Secondly, the Chief of State has been maintained as a corrective 
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to party government. The idea is constantly reiterated. What is 
its psychological root ? We have shown how parties, by the fact 
that they are fighting organizations, necessarily fall into exaggerations. 
They boast and they pledge themselves. Not infrequently, the 
repetition of their boasts and threats, instead of revealing their essential 
faultiness, causes them to be believed as natural and true. Auto- 
suggestion and liabit are reinforced by personal pride, and the fear 
of loss of prestige as a consequence of change of opinion. Moreover, 
the mere conduct of a battle causes the establishment of inflexible 
attitudes and personal animosities. They do not contribute to the 
welfare of the nation, but ralber unhealthily sharpen proper differences. 
In these circumstances it is useful if a Personage, represented to be 
the spokesman of the nation above parties, occasionally holds up a 
mirror in which the leaders may recognize their distortions, and 
suggests the ('ssential good discoverable in counter-propositions. 
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‘ If there were always at the head of the adminiatratioii a man whose eom- 
prehensive genius emhraceif all the circuin.st.inces. whoso responsive and flexible 
mind knew how to conform its plans and wishes thereto; who. endowed with 
an ardent spirit and a tranquil reason, wore pas.sionate in the pursuit of the 
good, and calm in the choice of means ; who, a judge upright and sousible of the 
rights of different chnsses of the eoniiniinity, knew how to hold the balance 
hot ween their pretensions with a steady hind: who, conceiving a just idea 
of tlie public weal, promoted it without precipitation, and, considering the. 
passions of men as a fruit of the earth, projiortioned their development to that 
of eicrnal Nature, and set up no picture of perfection except to excite his own 
courage and not to irritate himself with the obstaides. . . — Neckkr. 

‘ Nothing goes by itself : that is one of the errors of administration.’ — 

Napoueojj. 




CHAPTER XXVII 


GENERAL CHARACTERISTICS 

T he function of the Civil Service in the modern state is not 
merely the improvement of government ; for without it, 
indeed, government itself would be necessarily impossible. 
The Civil Service is a professional body of officials, permanent, paid 
and skilled. Its numbers are a measure of the activities of the State, 
and an indication of its nature. We attempt to describe the general 
nature of the Civil Service, its development in several states, and its 
contemporary problems. 


I 

GENKRAL ASPECT 

Few doctrines are more productive of error than that which avoids 
tl)(‘ solution of the difficulties of State activity by abstractly relying 
upon ‘ institutions ’. It is certainly a valuable gain made in the 
written and oral teaching of the la.st twenty-five years that the too 
familiar abstractions ‘ Sovereignty ’, ‘ State ‘ Government ’, and 
many others, have been at once reduced in their traditional authority 
over our minds and enlarged in body and perspective to mean concrete 
institutions. But our problems are b5' no means solved, for ‘ institu- 
tions ’ may themselves become an abstraction — the next easy way 
out of the obstinate problems of government ; a refuge instead of 
an answer. 

We are compelled to face the fact that institutions are nothing 
more or less than men. No institution rises above the quality of its 
inveutors and per.sonnel. The ultimate possibihties of solving prob- 
lems of government lie in the nature of the men and women who 
compose the institution. Plato did not err when he concentrated 
upon the training of his Guardians, and much political thought since 
his day has been a re-discovery of his supreme insight. 

Modern governments as.sign the rights and duties of government 
to almost all ‘ uncertified ’ people over 21 years of age. Our inquiry 
into the practice of government has already included the voters and 
their representatives. It must now proceed to consider those among 
the population who have adopted the service of the State as a pro- 
fessional career. We have, indeed, already made it plain that the 

1163 
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efficacy of State action depends not upon the professional servants 
of the State alone, but also upon the psychology and resources of the 
general population among whom they work. It is equally true, how- 
ever, that be the population and their resources never so favourable, 
the quality of State action can be reduced to a base level by the 
unsuitability of the professionals and their organization. 

Indeed, this problem tends more and more to outweigh any other 
in the modern state and even to assume a critical importance. For 
real government, the actual and immediate application of political 
power to cases varying from one person to the whole population, is 
carried on by the Civil Service, and not by the People, Parliament 
or Cabinet. 1 How far does a close view of the apparatus of public 
administration warrant such a judgement of the importance of the 
part played by the Civil Service ? The answer to this question hangs 
upon two considerations : the nature and the extent of State activity, 
and the comparative contributions therein of the politician and the 
administrator. 

It must already be quite clear that the salient feature of modern 
government is its positive and wholesale activity. That does not 
mean that in earlier ages the State either theoretically or actually 
abandoned a positive part. We have seen, on the contrary, that 
this was not so, and that, in fact, the State from its inception onwards 
claimed and exercised the power to regulate and control social activities 
over large territories and wide fields of human enterprise. Except 
for a short period, from about 1800 to 1832, State action did not 
slacken though it may have been incompetent. It is highly probable, 
also, that the regulatory power of the State will go on increasing, 
perhaps for centuries. That which is novel about modern State 
activity, and that which, also, causes us to behave vaguely that it 
is an entirely fresh phenomenon, is its extent and method. With 
the exception of the period of Colbert and Louis XIV in France, of 
Elizabeth and Burghley in England, and Frederick the Great in 
Germany, nothing like such modem regulation of human activity has 
been attempted outside ancient theocracies. 

Further, this activity differs from the old in its scope, its minute- 
ness, and its instruments. In scope, it hardly fails to envisage any 
branch of the moral or material sides of human endeavour. The 
record is written on the roads, the gutters, and the buildings, and 
spells what the State has done in order that society may have a 
modicum of wisdom, protection of person against criminals and 
mechanically-propelled vehicles, and environmental and personal 

' Cf. Weber, Parlamenl und Jlegiermig (1918), p. 14 : ‘ In the modem state the 
real government effeetuate.s it.wlf neither in parliomontary debates nor in royal 
proclamations, but in the exercise of administration in daily life, necessarily and 
unavoidably in the hands of the civil service.’ 
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defence against deadly bacteria ! The annual thousands of Rules and 
Orders, the detailed and present plan of activity of all modern States, 
reveal how the State concentres upon each individual and weaves 
his every impulse into the myriad-threaded warp of its existence. 
No second in the day is unprovided for ; and for the many simul- 
taneous events of each second there is the exact and predetermined 
form or officer. Though some may not admire, few can fail to wonder 
at, this vast, involved scheme which no single mind has ever com- 
pletely analysed in even a thousandth part of its extent. The State 
is everywhere ; it leaves hardly a gap. But its difference to-day 
from, say, the eighteenth century, is, that whereas in that century 
it could do little more than claim power by the issue of Statutes, 
Orders, Proclamations and Rule.s, now its own professional servants 
calculate, control and apply those commands. Where the State was 
wont to issue a Proclamation, it nowadays deputes an officer. The 
difference is a difference of organization, and only slightly of intention. 
Few States have imagined that to command was enough ; but no 
States until the eighteenth century began to employ public adminis- 
trators on a scale sufficient to make the command effective. Even 
in the eighteenth century only one State, Prussia, had arrived at 
anything like our modern perception of public administration managed 
by a force of people, especially and systematically trained, recruited 
and paid, to the exclusion of any other occupation, to execute the 
commands of the State. 

The Civil Service is as much the product of the spiritual and 
mechanical factors of Western Civilization a.s all other political institu- 
tions. When the idea of progress set men contriving the instruments 
of release from the conditions of their day and of escape to a better 
future, one instrument — 1 think I may say the mo.st potent — among 
many others was Government. Not theories of government were 
needed in 180U ; the world has hardly improved upon the store then 
cxi.steut, and we are still governed by the Ancients and that brilliant 
line of thinkers who gave lustre to the eighteenth century. Not 
theories of government were needed, but Mechanism. The French 
llevolution came when it did because two centuries of war and pro- 
digality had prevented the establishment of an adequate adminis- 
trative apparatus. The activities and purposes of the Prussian State 
survived, because, in the same two centuries, the rudiments of sound 
public administration, crude and grim as they were, had been built. 
Bentham and Chadwick were no less the characteristic English product 
of the same age, as Alexander Hamilton was the American. The 
nineteenth centuries turned away from the impotent survival of un- 
salaried, untrained officers, who, as the records of the seventeenth 
and eighteenth century show, were illiterate and unwilling, whether 
of the common people, the lesser gentry, or the nobihty, and gradually 
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the ‘ honorary ’ ofi&cer ceased to play a part in translating the com- 
mands of the State into social and individual behaviour. 

For two things were realized, though not uniformly in the countries • 
under discussion. The first is that a rational order in industrial 
efiort and organization demands the inclusion of all the best-skilled 
elements to do the required work, regardless of their social position, 
religious behefs, political party, and (more recently) their sex, and 
the exclusion from the administrative apparatus of all those with 
such adventitious quahtios, but lacking the specific skill. These 
qualities still count for something ; self-government and local 
patriotism arc things of account, the inheritance of the status and 
salary established by an ambitious and capable forbear, religious 
sympathy and political faith, have not ceased to be successfully 
weighed in the scale against talent. But the tendency towards 
economic rationalism which triumphed to such a degree in the field, 
the factory, the office and the stock exchange, triumphed also in the 
creation of the Civil Service. If the Idea of Progress, and the striking 
conquests of nature by Machinery, produced the notion that the State 
ought to undergo the same kind of renewal as industry, then economic 
rationahsm purged the mind of irrelevant obstacles that had counted 
for a good deal in the past.* 

Contributory, in the second place, to the growth of the modern 
apparatus of administration, was the roahzation of the social advan- 
tage of division of labour. More conspicuously in the nineteenth 
than in any other century, did people group themselves into trade 
and professional categories moved by the vague sense that only in 
this way was the maximum amount of skill and productivityattainable. 
Society could now obtain the High Standard of Living which had 
become its God, by the knowledge and use of scientific technique 
functioning in a highly complicated organization. This teclinique 
could only be acquired in its minutest exactness, and practised with 
the highest efficiency, if people undertook only as much as could 
be mastered. . . . One branch of such science and art was adminis- 
tration or management, and such a profession of administration could 
be exercised either under private employers or the State. Indeed, 
recent discussion ““ goes far towards assimilating private to public 

^ ‘ The jsorvito Bliould ho looked upon^ not as a moans of rewarding friends, but 
simply as an organization for tho transaction of public busines'}, and as such should 
be conducted on “ business principlcB — G. K. Casey, ('nnadian Monthly, Jan. 
1877, p. 87, cited in Dawson, The Otvil iiervice of Canada, p. 31^ 

* Of. Jones. Admiviftration of Industrial Enterprises, London, 1925 (noio especi- 
ally Chajis. VIl-X) ; DrewH, V erirnUungsreform und Eerufabildany der Volkswirte, 
1930 ; Batschi and Others, Staatsreferendar und Staatsasaessor, 1927 ; Mosher, Public 
Personnel ; Scott and Clothier, Personnel Management, New York, 1920 ; Henri 
Fayol, Industrial and General Administration (International Management Institute, 
Geneva. London, 1930) ; Bruck, Das Aushildungs problem des Beamten in Venvaltung 
und Wirtechaft,\lQ2Q. 
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The Growth of Civil Services ^ (Central and Local *) 
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• A careful aiuilyala of the latest figures for each country appears on p. 1182. 
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officialdom for purposes of scientific analysis. The activities of the 
State grew enormously for reasons we have described elsewhere, and 
with them, naturally, the managerial class necessary to carry them 
out. It is clear, then, I think, that the growth of some of the cardinal 
and least-questioned principles of modem civilization brought about 
the establishment and growth of a professional Civil Service, and 
that the realization of those principles would have been impossible 
without such a service.- If, in the future, the world rejects those 
principles altogether or modifies them, we may expect changes in the 
size and nature of the instrument by which the State effectively imposes 
its will. With such a change of outlook we shall have to reckon, 
but in this discussion it must be deferred until we have dealt with 
what is immediately before us and what is likely to arise in a future 
not too remote, for fairly accurate speculation. Nor must we forget 
the part played by the democratic urge of ‘ the career open to the 
talents produced by the belief in the equality of men, the desire 
for freedom of opportunity and hatred of the official privileges of the 
aristocracy. 

Modern States, then, directly employ very large numbers of people 
who make the service of the State a life-long professional matter. 
It is impossible to find the numbers at different stages of the nine- 
teenth century with accuracy, but these figures are approximate, 
and from 1880 onwards very closely, to the truth. 

It seems clear that these numbers are destined to increase ; and 
there is hardly a question of any permanent decrease. For modern 
industrial and social technique has not yet yielded its full in the 
form of large-scale organization which requires State intervention, 
while the political intentions of the combined non-fVniservative parties 
point directly to an increase of State activity. 

The part played in government by the Civil Service is, then, of 
tremendous importance. In what respect are they govi'rnors ? What 
is their part relative to that played by those other and elected elements 
who stand in the closest connexion with them ? 

We have already discussed the contribution of the Electorate, 
Parliament and the llespoiwible Executive, to political decision. Wo 
saw that in the place of Montesquieu '.s Separation of Powers the. facts 
have imposed a theory of the uniformity of purpose in governmental 
institutions, depending for their effectiveness ujiDn the very reverse 
of the Separation of Powers, emphatically demanding, indeed, their 
integration. In that integrated scheme of human endeavour we 
observe not separate, but different, fimctions carried out by differe-nt 
groups of human beings. 

These groups are the People, the Parties, the Representative 
Assembly, the Cabinet, the Chief of State, the Administrative Services 
and the J udicial Service. Each has its own function, which, however, is 
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merely an integral part of the whole activity performed by aU together. 
Whether, in fact, each does its part, and no more or less than its part, 
competently or incompetently, with a conscious reahzation of what 
it is doing, is a question of fact which must be decided by the statesman 
or student from time to time. That the experience of government 
teaches that arrangements must be made for difierentiation without 
conflict, and co-operation without checks and balances, is a matter 
of elementary knowledge. 

The Administrative Services can, in fact, be divided into a number 
of branches. But the division which chiefly interests us at present 
is that between the Administrative, the Te(;hnlcal, and the Manipu- 
lative, and we concern ourselves here mainly with the Administrative 
officers and particularly with the highest grade, in closest co-opcration 
with the Ministers emanating from popular clection.'^ 

The earlier discussion in the chapter on the Separation of Powers 
has explained the politico-administrative connection. The business 
of the electorate, of parliaments and of Cabinets is a double one : 
it is compounded of Conflict and Propulsion. They undertake to 
overcome popular opposition to their schemes foi using the national 
resources, and by a multitude of devices, from academic discussion 
to the ruthless use of violence, they make their scheme effective. 
Those who triumph, and thereby come into possession of the legitimate 
power of the State, could, it is conceivable, employ their own party- 
followers to help them to carry out their pohey, and for centuries, 
in fact, this was considered good politics and adequate administration. 
But this practice was made impossible by the growth in the scope 
iind detail of social policy, the division of labour, whieb, claiming 
the continuous energy of men in a set and special field, reduced the 
number of potential party rank and file, and by the need for technical 
skill. Thus the political power acquired by electoral victory, or 
through the influence of the privileged, had necessarily to be distributed 
among the few who acquired authority to command, and the many 
who were permanently employed to obey by the best tecbnical means. 
Because the authority of scientific technique has so won its way 
among all sections of the population it is now an almost universally 
accepted idea that those who professionally serve in a technical 
capacity can do so without affecting pohey, or if they aflfect policy, 
that they do this impartially, without political tendencies and intentions 
and as a result of the sheer scientific value and significance of their 
advice and their assistance. They are the human transmitters of 
general forces and laws and nothing more. It is because a dozen or 

^ Broadly, the Administrative servants are those occupied in the general task of 
preparing or executing policy ; the Technical those who lend the aid of special scien- 
tific knowledge and training, like dentists, engineers, lawyers, arcliitects, mathe- 
maticians, etc, ; the Manipulative include all those who execute orders handed down 
by the first two classes by common physical activity. 
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a score of men cannot to-day affect millions'’ of people without a 
large body of servants and much machinery, and because it requires 
a vast range of science, which the politician does not possess, to 
accomplish this, that we say that though Parliament, the Cabinet, and 
the Presidents may reign, the Civil Service governs. This holds 
good of England, France, Germany, and the U.S.A., especially, since 
their civilization is highly developed and compUoated, and, in pro- 
portion as government and civilization are developed in the Western 
European fashion, in other parts of the world, do the same phenomena 
appear. Differences exist, which may be ascribed to historical 
influences and contemporary ideals, and where these differences are 
of special significance they will be discussed. Racial influences as 
differentiating f actons in the status and organization of Civil Services 
exist, but very great di.s<Timiiiation is required to discovt>r where 
race ends and environment begins. 

II 

NATIONAL ATT1TLT)ES 

The general a.speot of the Civil Service, as we have stated it, hardly 
affected the political science of the nineteimth century. The Civil 
Service was always a problem to the politically conscious and a frequent 
plague to the ordinary citizen. To the scientific student of political 
institutions, however, tlie subject apparently offered little attraction 
until about 1880. Tin's date coincides with two devidopments which 
inevitably brought the Civil Service and its prolilems into full view 
of a much larger number of eitizeus tlum Inlherto. Around about 
1880 there raged the great IndividualiRt-8ociali.st controversies which 
we have indicated in the chapter on the Conditions of State Activity. 
Concurrently with the assumption of new activitiis by tlie State anri 
the development of old ones, the numbers of Civil Servants in the 
countries we arc specially studying mounted more rapidly than before. 

To the Continental countries the jmiblem of the Civil Service in 
the nineteenth century was one of bureaucracy and anti-bureaucracy, 
centralization and anti-centralization. Since the middle of the 
fifteenth eeniiiry at least, the pretenders to central authority liail 
sought to extend their power by regulations, and through their own 
officers, over town and country. The lack of administrative know- 
ledge led to faulty organization and consequent abuses. Bad trans- 
port and communications prevented knowledge from reaching the 
centre, and vigour and correction from affecting the extremities. 
Financial and banking institutions and theory had not reached the 
stage where the onerous tasks of tax-levying and collection could be 
accomplished with the greatest economy and administrative con- 
venience. Neither opinion nor institutions permitted the citizen the 
‘ Cl. Floiid, Jmmal of Fublic AdminUtratum, 192.1, pp. 122-3. 
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redresB of manifold abuses. Tbese centuries ■were sufEering the usual 
reaction from anarchy : over-organization ; that is, for the anarchy 
of the dissolution of feudalism an over-mighty central power had 
substituted itself. Only in the nineteenth century was Western 
Europe shaping the institutions which would embody the critical 
theories of the eighteenth. It is no wonder that the Continent, and 
France in particular, saw, in the Civil Service, the embodiment of 
bureaucracy and centralization. This attitude acquired its character 
not from a systematic science of public administration, but from 
experienced malaise. It has dominated French thought until recent 
years ; and still has a powerful influence. In Germany a similar 
attitude was prevalent, although the proven capacity of its adminis- 
trators blunted the edge of dissatisfaction and cnticism. As a social 
class the Service was in France regarded rather with contempt and 
envy, in Germany it was regarded with pride as an honourable career. 

The English attitude towards the Civil Service in the nineteenth 
century was much the same as that on the Continent, but it was not 
the result of an actual experience of bureaucracy. On the contrary, 
it was owing to the previous lack of bur('aucracy — to the habit of 
being governed by the unpaid illiterates of the country-side, that 
Englishmen hatl developed an exceptional sensitiveness to bureaucratic 
pretensions. The growth of commerce and the commercial spirit in 
England produced a strong disposition for laissez-faire, and Adam 
Smith's formulation thereof influenced most of the ruling minds of 
the first half-century. Further, Englishmen could look out on un- 
happier lands abroad, especially on France, and could see that the 
land of revolutions was the land of bureaucracy. Again and again 
in the history of English institutions in the nineteenth century reform 
was retarded by the j)lea that in a centralized system popular revolt 
must needs exert its whole pressure upon a single objective which. 
]f it succumbed, woidd succumb totally, whereas a decentralized system 
might fail in one part hut would resist in others.i The, Star Chamber 
was not forgotten ; and ‘ immemorial liberties, and rights of self- 
goveininent ' were always remeinbered until the low price, of good 
government extinguished scruples. Nevertheless, a strong feeling 
against bureaucracy existed, ami coloured thought about the Civil 
Service. Bagehot first discovered the importance of No. 10 Downing 
Street, but he had nothing to say about the Civil Service, although 
its ultimate task-master, the Treasury, is housed on the opposite side 
of the street. 

In the U.S.A. the Civil Service, in both the Federal and State 
governments, attracted an interest different from that in European 

^ Cf. Coniowall Lewis, Evidence before the Select Committee on Parochial Rates, 
1850 ; and Hansard, Debates, on local rates and tho nrant-in-aid betwi'on 1870 and 
1888. 
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countries. To those who were energetically occupied in realizing the 
philosophy of Samuel Smiles in commerce, and industry, and settling 
the Frontier, it was the object either of a deep imconcem or contempt. 
To the practising politician the Civil Service was the Heaven-sent 
manna for the reward of the party rank-and-file. It was ‘ spoils ’, 
and as a problem of ‘ spoils ’ alone it wa,s treated by political scientists. 
Bryce’s education and American experience combined to reduce all 
he had to say on the Civil Service to ten pages. 

The nineteenth century, in fact, in all these countries, was filled 
with the noise and heat of discussions about political obedience, 
authority, the merits and demerits of democracy. It pursued the 
topic of political rights and the organization of political conflict. 
The. administrative problems were hdt to the administration itself, 
and where these have any vigour- as in England and Germany — a 
solution was approach(*d, but wliere the administration was not 
interested in its own reformation— as in J’rance and the U.S.A. — 
it became so defective that even the agitation and reforms of the 
last forty and fifty years have not yet cured the infirmities. 

Even since 1880 little more has been done than to discover problems, 
and this judgement holds good even of the Prussian and the Imperial 
German Civil Service which had received a large amount of theoretical 
and practical attention on its technical side, but had not benefited 
from the adaptation of its (.liaracter to a (h'moeratic and modern 
political environment. But of that, later. In the period since 1880 
an increasing amount of attention has everywhere been directed to 
the Civil Service. Yet it cannot be said that the discussions have 
been systematic and unbiased. In England literature has concentrated 
on the need for safeguarding the liberty of the citizen against the 
encroachments of the Executive. ^ More reeiuitly, and perhaps with 
more animus, controversy has raged around the comparative quality 
of private and state-managed eiiterpri.se. The Estimates of course, 
here as everywdiere, are the occasion of annual protests against the 
steady increase of the total of Civil Service salaries, and the money 
spent by them in the execution of State services. 

America has almost outgrown the days when ‘ Spoils ' was the 
principal feature of the Civil Service ; that has become largely a page 
or two in the more advanced history books. But there is .still enough 
‘ spoils ’ to occupy attention to the detriment of more technical dis- 
cussion, and the Presidential right of dismissal, as a threat to the 
best realization of the ‘ merit ' system, diverts much energy. Students, 
however, are becoming more occupied with the problems which are 
subsequent to the introduction of the ‘ merit ’ system — the post- 
natal problems, as it wore. Gradually, the problem of the Civil 

^ So in Dicey ; Muir, Peers und BureaucraUs ; Belloc, Service State ; Hewart, 
The New Deapotiem. 
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Service has oeaeed to be simply an unfrequented path leading out of 
the main problems of the Separation of Powers which have vainly 
bothered Americans. With their characteristic pioneer spirit and 
fervent belief in scientific method, they have turned to discover the 
best scientific ways and means of recruitment and classification. In 
some respects the soundness of their theories is in advance of the 
rest of the world. But not the same can be said of their practice, and 
this difference between theory and practice is Hkely to remain until 
Americans have as much faith in government as they have in laws. 

The recent theoretical attention to Civil Service problems in 
France has advanced little beyond that of the earlier decades of the 
nineteenth century. Of course, the problem of securing competence 
has impressed itself, since about 1 880, with ever more marked emphasis, 
upon political thinkers. French thought upon this subject, however, 
still tends to waUow in the ancient trough of discussion about the 
theory of the Separation of Powers, and the more recent one of Syndi- 
calism. The constitutional theory of the Revolutionary Period, the 
development of corporate feeling by the Chambers, the prevailing 
sentiment against the bureaucratic and executive abuses of the ancien 
regime, renewed from decade to decade by the fresh accounts provided 
by a Tainc, a ToequeviUe and scholars like Cheruel, Clement, Babeau, 
Lavisse and Funck-Brentano, the legacy of suspicion and hostility 
left by nineteenth-century struggles with the Executive, whether 
legitimate monarch or jilebiscitary adventurer, all these crowd out 
the investigation of the real problems of administration, and cause 
students to concentrate upon the theory of the Separation of Powers 
with narrow dogmatism, or to lament the continued existence side 
by side of Caesarism and Democracy. Frencbmen — if we follow tbeir 
literature and everyday discussion— are interested in the creation of 
a democratic spirit in administration, the removal of the arbitrary 
character inherited from before 1789.1 This has involved the Chambers, 
Civil Servants and students in a struggle for or against Trade Union 
or ‘ syndicabst ’ rights for the associations of Civil Servants, who 
want them as a means of Improving their material and moral position.* 
No less momentous discussions have arisen around the problem of 
safe-guarding the rights of the citizen against the abuse of official 
power by the civil servants, and of the individual Civil Servant against 
infringement of his economic and other rights by his colleagues — or 
superiors. There is a large hterature on the ‘ juridical control of the 
administration ’, which is the effect of the development of the juris- 
diction of the Conseil d'Stat, which again has been promoted by 

^ Cf. Andr6 Thiers, Adminisiraieurs ei Administrisy 1919 ; Favareille, Eeforme 
Administrative ; Ferrand, Cesarisme ei Democratic, 1904. 

* CaheD, Les Fonctumnaires ; Lefaa, L’^tat et les Fonci%onnaires ; Harmignie, 
Etat et sea Agents. 

VOL. n. — 75 
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theoretical jurisprudence.^ This is a remarkable development to 
which we shall devote some attention later ; but it is not an unexpected 
development ; for wherever the democratic control of the bureaucracy 
is either denied or defective, a judicial institution fills the void. It 
is to be expected that people will seek the redress of grievances in any 
court, and wherever now or in the future, democratic assemblies cannot 
directly afford such redress they will necessarily become positive or 
tacit accessories to the creation of courts which can. We may already 
observe such developments m England and the United States. 

The years since about 19tK) have shown in Germany more progress 
than in France. Sociology, and especially the sociology of govern- 
ment, has fast developed, and won many victories over the young 
men. The way opened for the discussion of two questions of funda- 
mental importance ; the relations of Parliament to the Civil Service, 
and th(' training and tlie recruitment of the highest branch of the 
Civil Service. The last twenty years have witnessed revolutionary 
changes in both these reKj)eets, and we shall soon have occasion to 
consider their evolution and estimate their present importance. 

THE NATURE OF CIVIL SERVICE ACTIVITY 

We must now attempt to answer the question ; what general 
qualities distinguish the activity and organization of State servants ? 
and we may do this by de.scribing them with comparative reference 
to the qualities of private industry. In this way we shall discover 
the features upon which to fix our attention. 

I. The Urgency of State Services. Not all the services rendered 
by men to each other come equally under control of the State. Some, 
indeed, are entirely ii neon trolled by the laws. There are very few 
of such services. It is ea.sier to see the varying extent of control, 
which ranges from the official registration of contracts to the actual 
stipulation of prices and the management of industries ; from the 
cleansing of a street to the compulsory isolation of a fever-stricken 
citizen ; from the application of general principles of ‘ public-policy ’ 
to the compulsory supply of certain services. . . . What impelled 
men to force the State to take upon itself these functions ? These 
functions were undertaken becau.se they were so essential to the 
maintenance and continuation of the state desired that their organiza- 
tion could not be left to the privately established institutions of 
individual persons. This was shown by experience. The earliest 
functions of the State, the maintenance and extension of itself by 
war and internal [)olife, required special institiitions which should 
occupy themselves continuously so as to acquire the necessary expertise 
and the aloofness and permanence which are essential ingredients of 


^ K.g. Alibert, Le (Jo7\tr6le Jur^diction'nellc d' Admimstraiion Publique. 
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authority. This ultimately meant unity of organization upon as 
large a scale as possible. Individual men were not allowed to name 
their individual price for the consumption of such services as this ; 
and it was impossible to calculate a price, for in matters of life and 
death prices lose their meaning. Nor could there be any certainty 
that when the need was great enough to call forth an enormous price 
the supply of defence would be improvised, and, if improvised, that 
it would be of proper quality. No enduring work was to be accom- 
plished without a sense of security. Fresh motives were later called 
into play as discovery and activity added to human possibihties, 
and as they were added, State functions accumulated. Fear, pride, 
pity, charity — and a hundred other human elements — operated along 
devious and amazing ways to cau.se men to demand the large-scale, 
socialized and permanent organization of certain services. Such were 
the relief of the destitute and the organization of the labour market, 
the j)rovision of public health services, free education, the building 
of highways, the runtiing of postal services, and many others. All 
these services have certain common qualities. All have a quality 
of urgency, an urgency which takes its tone from the publicly accepted 
philosophy of the time. They are urgent because a high standard 
of livijig is desired, or because illness or death may result from their 
iibsence, or because — we do not quite know why — it is morally right, 
and here one reasons border on the mysticism of religion and are 
supported by vague conception.s of God, Progress, Evolution, Reason, 
World History, the Future, and many other things to which we have 
as yx't given no name. When the urgency of these desires seems 
unlikely to obtain satisfac tion from the; independently created organiza- 
tion of individual men the State is asked to shoulder the burden. 
And so the iStat.e, as we have already said, becomes many things : a 
Telephone and Telegraph, and Postal Company, one enormous Hospital, 
an Array, a Navy, an Electricity Supply Company, an association for 
tlie organization of trade rclatioushqis with other countries and within 
it.s own territory, an Information Researcli Service, a giant School 
witli many graclos, an Insurance Company — the list of the State’s 
incarnations is inexhaustible. But the State is incarnate because 
there is a special urgency' about cacli of these services. It is a risk, 
nay, a peril, which the majority of inhabitants cannot contemplate 
undertaking (so e.xporicnce has shown), to leave private, unco-ordinated 
activity in charge of such services. Hence the special emphasis upon 
continuity in the public services ; the tendency to keep governmental 
activities immune from judicial control and punishment ; the great 
prestige attaching to official appointments, with the frequent corollary 
that men serve with their highest energies regardless of monetary 
reward ; while with some the power flies to the head, and their conceit 
issues in disobliging, ‘ bureaucratic ’ behaviour. 
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2. Monopoly and No Price. That is fhe quality which marks 
the activities of the State — urgency, or public safety against what 
our social philosophy deems to be a danger, and even in the most 
unlikely places, like the Postal Services, or the Medical Services, 
which appear to be of an ordinary business nature, the element of 
public urgency enters ; some groups are compelled to behaviour in 
order that others may benefit — as in compulsory notification of disease, 
or ‘ unprofitable ’ rural postal deliveries. Thence arise certain 
secondary characteristics. The services are completely, or almost 
completely, monopolies ; and the State renounces almost completely 
charging the consumer a price, or a direct quid pro quo for value 
received. It treats all its clients alike, and does not charge what 
the markets will bear, or make a profit on one citizen to recoup itself 
for the loss on another. The public services operate, fundamentally, 
to make universal provision of a necessary service to all who need 
it. The principle of price in a competitive market full of competitive 
consumers is discarded. 

Since the State has a monopoly its service cannot be judged by 
the results attained in like industries operating outside State control, 
nor can the citizen threaten to find a competitive service of supply : 
since it charges an equal price to all, or no price whatever, a quanti- 
tative estimate of value is lacking, the consumer is deprived of the 
ordinary means of expressing his judgement. As a rule, the consumer 
measures the difficulty of earning, or the unwillingness of parting with, 
his money, against the satisfaction he anticipates from a commodity 
or service he desires. He can pretty flexibly register his judgement 
of the comparative value of difierent quantities of goods at different 
prices by means of a price paid or withheld. His demand, and the 
anticipation of his demand, cause the production of goods in the 
special quantity and quahty and time called for. The supplier who 
meets the conditions profits in proportion as he meets them ; he who 
does not, tends to become insolvent. There is a fairly direct relation- 
ship between efficiency and profit, value and payment in the free 
operation of economic enterprise. Price — the index of efficiency and 
value — is quantitative. Solvency is a sensitive and automatic indi- 
cator of past success and a regulator of future enterprise. It auto- 
matically decides where, when, and how, and how much, goods and 
services shall be produced. 

In the services performed by the State there is no such index. 
Its reasons regularly transcend individual judgement ; that is why 
the State performs them. The resources are not acquired voluntarily 
in direct proportion to the service immediately rendered, but com- 
pulsorily from the general revenue of the country on a broad judge- 
ment of how much it is desirable to spend made by the representa- 
tives of the people and their technical advisers. The measurement 
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of the value of State services is made by institutions, like parliaments, 
which may appropriate a sum to be spent in a certain time, but have 
not so far been able to make every shilling as certainly obtain its full 
utility as some private industries.^ The distance between the consumer 
and the producer is occupied by intermediaries, the parties, the parlia- 
ments, the cabinets, the Civil Service organization itself, who weaken the 
full force of consumers’ demand, even of the consumers’ need. Mistakes 
can be recouped out of the revenue, and explained, as we have shown in a 
previous chapter on parliamentary control of the Executive, without 
the possibility of timely, informed, or decisive criticism. Who, for 
example, can decide between disputants over the nature of God ? 
Where can a measure be found of the desirabdity of a reduction of 
the death-rate ? At what point should the interests of ‘ future 
generations ’ be preferred to those of the present ? How much is 
‘ France’s prestige abroad ’ really worth ? Do the direct and indirect 
results of the attempt to enforce Prohibition in the U.S.A. merit the 
expenditure of human and material resources thereon ? How much 
would it be worth the while of Frenchmen to improve their public 
hygiene ? Would it be worth while extending the present system of 
public control over the coal and potash syndicates in Germany ? 
What would the postal revenues amount to, if it were not for the 
social necessity of serving rural districts at a price much higher than 
the cost of the services, and how far ought such a burden to be borne ? 
Between the minimum and the maximum answer to these questions 
a hundred gradations are possible ; and in the upshot the representa- 
tive assembly makes only one of them ellective. We have already 
seen the conditions under which such decisions are made ; they are 
makeshifts, large, immobile, inflexible, and but inexactly responsive 
to the desires of the people or their parliamentary representatives. 

Since they have these quaUties it is clear that the everyday control 
exercised over the executants of the poUcy thus paid for is not likely 
to be either exact in relation to pohey or purchased at the lowest 
possible price. For the inability exactly to measure attainment by 
the ultimate employer, the people, or the immediate one, the repre- 
sentative members and Ministers, has its effect all through the ranks 
of the Civil Service, operating primarily through all those who are in 
managerial positions, whether they are the higher administrative 
officials or the foremen in workshops. It depends upon these whether 
the necessary discipline is exerted upon the executive and manipula- 
tive workers who are the ultimate units in the execution of State 
projects. Up to a certain point they bear financial responsibility to 
no one, for their financial responsibility cannot be accurately measured ; 

^ The total utility of State activity may l>e muoh greater than of all private 
Hctivity together^ because its largeness of scale and its own general authority pro- 
duce economies which oven the stupidest administration cannot entirely destroy. 
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and within the margin of uncertainty or inexactness they may be 
inefficient at the expense of the taxes. Within that margin there 
may, of course, operate other incentives which secure a return for 
money greater than what is given in private enterprise, and the 
strength and potentiality of those incentives will be the subject of 
later discussion. But whether they are operating or not is measur- 
able, so far, only very roughly. No accurate way has yet been in- 
vented of assaying the relationship between the output of the State 
and its revenue. We have already, in previous chapters, examined 
in detail the instruments by which the work of the Civil Service has 
hitherto been measured : the parliamentary investigations of various 
kinds in England ; the inquiries of committees and commissions in 
the United States, France and Germany ; the informal deputations 
from interested groups ; the formal and permanent representation 
of interests in the Departments ; and the Treasuries and Ministries of 
Finance. And we are beginning to see, in fact, that it is difficult 
for any one but an expert fairly and effectively to criticize an expert ; 
and it is one more sign of the governmental predominance of the 
Civil Service that in order that the member of Parliament shall be 
able to criticize it effectively he needs oral or written coaching by 
an expert from the Civil Service as to what points need criticism. 
Tiio instruments of criticism move towards precision, and tend to 
rate ever more accurately. Yet a certain sternness and persistence 
is absent in the spirit and methods with which this purpose is pursued. 
For the result docs not immediately affect each individual member’s 
comfort and .solvency as such an examination does affect that of each 
individual consumer and producer. The ultimate loss of the former 
is, perhaps, some votes ; that of the latter is certainly of welfare 
which could have been obtained without extra effort had the judge- 
ment been sound and the inquiry vigorous. The former cannot rate 
values so exactly as the latter because his tests- the electoral, the. 
representative assembly tests — are linguistic i or jiolemical tests, in 
spite of recent improvements in parliamentary technique, while the 
test of the latter is one of hard cash. Not that the politician’s test 
may not sometimes bo applied more fervently and call out all his 
talents and hopes, or that the Civil Servant may not love and know 
his work so much better than any man working for a personal money 
profit, but the question now is not so much one of incentive, as the 
ability to measure the extent of satisfaction or dissatisfaction. Further, 
as we shall show later, the bodies set up to supervise and control 
the Civil Service, cannot possibly do so with cxactnes.s — there are 
too many immeasurables — and this results again in the inability 

^ Hawtrey uses this term in The Economic Problem, XXVilf, p. 348, but in another 
sense ; but 1 think, that having regard to the controversial nature of Grovemment, 
polemical is nearer the truth. 
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to rate the value of one servant’s work against another’s — there is 
neither pressure nor standard. 

Since, then, it is impossible satisfactorily to measure, and there- 
fore control, the final product of the Civil Service from the outside, it is 
perfectly clear that the hope of efficiency in the Civil Service depends 
more specially than in private industry upon conscious steps to secure 
that all the elements in its composition shall be of the best quality ; 
efficiency cannot be regulated by the automatic test of solvency as in 
private business. If we cannot be sure that a system of external 
control will bring about the production of desirable results, then 
the nature of our desirable results must immediately determine the 
qualities wc look for in the men admitted to the Service. It is of the 
highest importance that only the fittest shall be selected and promoted, 
and that the conditions of discipline, reward, social status and civic 
rights shall foster clever and zealous activity. The need for this 
is at present recognized in different ways and degrees by different 
countries. 

2a. Equality of Treatment. We have already observed that 
public administration docs not exist to make a profit, but to render 
services wherever they are most urgently needed. Inevitably the 
principle of equality imposes its demands upon officials ; they must 
be fair, they must favour no one above another, and are only to be 
guided by the equal application of the law. This principle is not 
stated in any British statute, nor do 1 believe it is a common law 
principle, but it undoubtedly weighs powerfully in the public mind. 
In France and Germany the principle is actually declared ; the German 
Constitution sa,ys,^ 'All Germans are equal before the law. . . . 
Public privileges or disadvantages of birth or rank are to be abolished ; ’ 
while in France the juri.sprudence of the Conscil d'&tnt is thus summed 
up by Jcze,2 ‘ All individuals fulfilling certain conditions, fixed in a 
general and impersonal manner by the organic law of the service 
(law, rules, general instructions) have the legal power of demanding 
the service which is the object of the public service : this is the prin- 
ciple of the equality of individuals in relation to public administration.’ 
These principles exclude partiality ; do they exclude adaptability ? 
They do not in theory ; but they tend to in practice. Both in Ger- 
many and France scope for discretion is allowed, this discretion itself 
being subject to the principle of equality, which means difference of 
treatment only on reasonable, but not arbitrary, grounds. As State 
activity increases, this principle of fundamental equality with appro- 
priate difference becomes of more and more importance in the relation- 
ships of public and service. It excludes differences of treatment which 
are liable to creep in, such as political antagonism, sex preferences, 

' Art. 109. 

* Lee Principes Qiniraux de droit administratif, Vol. Ill (odn. 3), p. 20. 
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religious and class diSerences, but the very serviceability of ofBicial 
action requires that there shall be differences of treatment according 
to the nature of the time, place and person. 

3. Limited Enterprise. The Civil Servant’s enterprise is not 
free : he does not possess all the opportunities of initiative, or the 
incentive thereto, which pertain in private industry.^ The duties of 
a Civil Service department are laid down by the law, and they are 
not expansible by the energy and inventive powers of the Civil 

. Servants. In other words, what Civil Servants shall undertake is 
not and camiot be determined by themselves. The taskmaster is 
Parliament ; for the electorate, this settles the limits of official effort ; 
to go beyond them, is not merely not rewarded, but may be punished 
because it is illegal. It is of no use the Civil Servant thinking and 
contriving beyond a certain sphere : the law impedes. Moreover, 
salaries cannot be easily increased by the offer of a new product ; it is 
many years before an idea can get itself accepted and realized. Things 
are easier in private industry. The effect on the mentality of the 
Service is discouraging : that in private industry continuously 
encouraging. 

4. Large-scale Organization. Civil Service activity is usually 
of a vast wholesale quaUty, both in terms of the numbers with whom 
it deals and the extent of the area over which it rules. Economy 
requires the smallest possible proportion of servants to the citizens 
to be served, and this inevitably implies the judgement of situations 
and the expression of commands and suggestions in writing. The 
activity is impersonal ; contact with the immediate and quickening 
reahties — persons, places, gestures, and the quality of the voice — is 
lost. Hence, slow and inappropriate action, and a tendency to regard 
the realities which one rarely sees as not actually existent. 

6. Public Accountability. Civil Servants are public servants, 
and by the operation of the principles of responsible government they 
may be called upon to answer for any of the thousands of actions 
undertaken every day. The repute and justification of each depart- 
ment are bound up, of necessity, with its records. Its policy upon 
any issue must fit in with precedents, since each hke. group of citizens 
must receive equality of treatment. Therefore the Service is obhged 
to be slow in decision, to spend considerable time upon the keeping 
of records, to leave no flaw in its past in order that it may have a 
tranquil future. Hence a congenital tendency to ‘ red tape ’ paper- 
asserie, and Vielschreiberei, and a special fear of rashness. 

6. ‘ Establishment.’ The rather inflexible determination of the 
scope and nature of State activity by the Cabinet and Parhament, the 

1 Though we admit, of course, that with the extension of large-scale industry 
and commerce in monopoly conditions, the distance between public and private 
enterprise narrows. Yet the field of smail-aoale private activity is still the greater 
part of economic life. 
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impossibility of prompt and frequent resilience, result in the conception 
and practice of an ‘ estabUshment that is, a carefuUy-graded hierarchy 
and number of posts with duties and salaries to match. This is not 
normally alterable or escapable, so that Civil Servants afiected by 
the public atmosphere of free and developing industry which surrounds 
them, and faced with an almost certain prospect of no exceptional 
changes in their favour, become very sensitive about promotions, and 
their morale can become pathologically aSeoted imless special attention 
is paid to the equity of the promotion system. 

7. Graded. Both the impossibility of accurate money-measure- 
ment of the Civil Servant’s output, and the ultimate impossibility 
of parliamentary control of finance unless based upon a few simple, 
unchanging standards, impel to the creation of grades or classes of 
servants. Parliamentary control would be quite impossible if every 
head of a department had the right to bargain with each servant 
on an independent basis. This may cause great unfairness as between 
one kind of duty and another, and at each great reclassification 
innumerable appeals are lodged. 

8. Direct Governors. Since the Civil Service is concerned with 
the direct execution of government in relation to the citizens, since it 
is immediately compelling, it is naturally disliked. All groups in the 
State feel that their burdens are more significant than their gratifi- 
cations from membership of it. That is a universal tendency of 
human nature. The bearer of ill tidings, moreover, is not seldom 
personally blamed for the disaster. There must always seem too many 
Civil Servants in such a background : they must always appear to be 
officious and hard of heart : and the gratuities which they have to 
bestow must always seem to be slowly and grudgingly given. There 
are few citizens, indeed, who can see into and beyond the action of 
an official, and detect the ultimate groups and interests upon whose 
behalf he is, in the last resort, acting in any particular instance. 

9. Not Ruthless. The Services do not act primarily to make a 
profit. They are largely philanthropic institutions. Many services 
were assumed by the State on philanthropic grounds, and, in recent 
years, to improve the condition of the worker, pained by the in- 
security of his economic lot. Ruthlessness is banished, because it is 
believed that the State ought to be a ‘ model ’ employer, and further, 
the ‘ established ’ nature of the Service tends to exclude personal 
competition. Hence, ‘ once in the Service, always in the Service ’. 
Neither colleagues nor superiors care to speak with harsh judgement 
of each other or subordinates, personal reports are not frankly dis- 
criminatory, disciphnary power is seldom employed, and dismissal 
as a penalty is exceedingly rare. It becomes a special concern, then, 
to discover the conditions of zestful, inventive work, within these limits. 

10. Anonymity land Impartiality. The modern system of 
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ministerial responsibility and of changing Cabinets, unequivocally 
demands that Civil Servants shall do their work without personal public 
blame or praise for policy, and that they shall act with impartial, 
but enterprising and unrelaxing, helpfulness to governments of any 
party complexion. This involves certain rules and standards of con- 
duct to be obeyed by both Ministers and Civil Servants, and especially 
affects the methods of recruitment, the political and economic rights 
of Civil Servants, such as candidatures and the right of association, 
and concerns, too, the methods of redressing their grievances. 

il: * * He * * « 

These generalizations are gathered from tlie historical evolution 
of administration in various countries, and the analysis of the con- 
temporary position of civd services in the modern state. We proceed 
to discuss (1) the history of the services in order to reveal the growth 
of their problems and especially of their general character, and (2) the 
nature of their present-day problems. 
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CHAPTEli XXVIII 

ORIGINS AND GENERAL CHARACTER; GERMANY 


W E now seek to deepen our understanding of administrative 
problems by reviewin'; in broad outline the administrative 
experience of a number of countries. The analysis pursued 
in the next chapters is confined to history : it is good to observe 
liow problems arose ; and we leave to later pages the comparative treat- 
ment of contemporary problems. The final institutional c^^uestions 
are for all countries very nearly the same, for the creeds and material 
foundations of their e.ivilization are practically the same ; but each 
country has its own history, each its own direction and pace in the 
fsourse of the last three e(!nturies, and. therefore, the point of view 
from which they regard modern questions and the experience with 
which they ask them are different. The, conditions of good health 
are uniform, but the invalid's interest m them is determined by his 
special malady. 

Germany. The country with the longest serious study and 
experience of a Civil Service and its problems is Germany. That 
experience was all the more valuable, academically speaking, in that 
it was the product of many states independent of each other, yet 
teaching each other, and employing (Jivil Servants trained in the 
affairs of neighbour-States. What I have to say here is the common 
heritage of Germany, but in the main it refers more exactly to the 
history of Prussia. The character of that influence is known to all 
the world as ‘ bureaucracy ’. This w.is more the outcome of historical 
accidents than inborn temper, and, now challenged by the sovereign 
popular a.ssemblies, it is likely to change its nature within a generation 
or two. No biological feature stamps Prussia as inevitably bureau- 
cratic, but merely a remediable accident of organization in the past. 
Ancient purposes compelled her to forge bureaucratic instruments. 
The pohtical error was not that such instruments were over used, but 
that they were retained after their primary purposes had been 
accomplished. 

If, from an early date, the Gennan Civil Services were bureaucratic, 
they were also regarded as professions conferring great honour upon 
those who followed them. Indeed, in every State the Civil Service 
was the most honoured profession, though in some, like Prussia, the 
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higher military services were considered slightly superior. It was not 
snobbery that set this standard, but service and the expectation of 
service to prince and people. The honour and the profits of the 
Service went originally to the hereditary nobles, but in later ages 
actual service in the profession brought ennoblement with it. Nor 
was the efficiency of services left to chance. At a time (1723) when 
England and America in this respect were barbarian, and France 
profligate, rules of training and recruitment were formulated in 
Prussia which successfully provided efficient staffs. Indeed, it is 
plain that energies as mighty as those which England devoted to the 
creation of Parhamentary institutions were in Prussia turned to the 
establishment of administrative institutions. While England was 
founding the Constitutional State by the bloody struggles between the 
Stuarts and Parliamentarians, Frederick William, the Great Elector 
of Brandenburg, in struggles as bloody, consolidated his State, uprooted 
the remnants of feudal administration and created the administrative 
organization indispensable to an efficient absolute monarchy. In 
1688 when the Great Elector died, his legacy was an army and a Civil 
Service ; in 1088 when William of Orange ascended the English throne 
the English reward of a half-century’s efforts was a sovereign Parlia- 
ment. Thenceforward the cleverest young men in England passed (or 
did not pass) from the Universities to the pofitical parties and the House 
of Commons, while the clever young German, whether a Bavarian, 
Prussian, Hanoverian or Saxon, passed through grade after grade of 
actual and di^'erse administrative service, to become a statesman. 
Each system has its advantages and disadvantages, and each its 
philosophies. Political science in England maintained the turn it 
had taken prior to and during the Parliamentary struggle : it con- 
cerned itself principally with the question of political liberty and 
obligation. In Germany Cameralism, or the Art and Science of 
Government by Administrative Departments (Kammer), attracted the 
best minds of the seventeenth and eighteenth centuries. 

Recruitment. In Germany attention was early turned towards 
the problem of recruitment. This is, of course, the vital problem of 
the Civil Serviee. All depends upon the quality of the servants, and 
this is, to a large extent, governed by the terms of recruitment. For 
the rules of recruitment ultim<ately set certain standards which educa- 
tional systems must seek to satisfy — which, in fact, historically 
considered, they have sought to satisfy. Aet formal education is 
only a part of the qualities tested by rules of recruitment. These 
cannot ensure perfect equipment by education and the development of 
character in social int wcourse, for they may demand too much ; but 
at least they set a standard of expectation. Necessity and chance, 
as in all growth, had a large share in directing earnest attention to 
recruitment. The earhest formally qualified Civil Servants were the 
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so-called ‘ hired Doctors ’ {gemietete Doktoren) of the late fifteenth 
century. They were councillors forming part of the permanent or 
occasional entourage of the prince, and learned in the law.^ There 
was, of course, no systematic organization of recruitment ; the 
doctors of the law were engaged as they were needed, in the same way 
as were knights, clerics and university professors, Lombards and 
Jews — for longer or shorter periods, for piece-work, as we might say. 
For the business of the rudimentary state did not require continuous 
services : in that it differs vitally from the modem state. The 
majority of the Court officials who constituted the Civil Service of 
the time were men of high ecclesiastical status and of the nobility. 
The activities of the doctors varied with time and place ; no such 
thing as a permanent and specialized set of duties then existed, but 
they were in specially close co-operation with the office of the Chan- 
cellor, who was keeper of the archives, the composer of State documents 
and later the highest judicial official and negotiator with the ambassa- 
dors of other states. These learned Councillors were usually in the 
employ of more than one Court. It is interesting to notice that 
with the institution of ‘ hired doctors ’ there was introduced in 
Germany that connexion between the Civil Service and legal training 
which is characteristic of that country, and which has fallen in the 
course of time from being its highest glory to being, perhaps, its gravest 
defect. It was not until midway in the next century, the sixteenth, 
that more extensive steps were taken towards a specially skilled Civil 
Service ; for then, the need produced the institution. 

The full social and political force of the New Learning now began 
to be felt and the reign of great states was beginning. The Univer- 
.sitios began to exert a vivifying effect upon intellectual life, and the 
State to develop from the private ‘ estate ’ of the Prince — the seigneur 
— into a more pubhc thing. Bavaria was especially early in for min g 
an administrative organization which operated all over the country 
under central supervision. One set of officials acting in the localities 
in the service of the Prince were concerned with mihtary, police and 
miscellaneous duties, including supervision of the municipahties, a 
second set being specially occupied with financial affairs, and a third 
conducting the administration of police, though, in the primitive 
divi.sion of powers, this included many things which we should to-day 
call administration. Students of English local government history 
are aware how indistinguishably intermixed were the administrative 
and judicial duties of the Justices of the Peace in their various types of 
Sessions. These central officials who, in Bavaria and other states, 
acted locally, were a powerful instrument of centralization owing to 
their education, which made them the frequent arbiters in disputes 

^ Cf. Isaacaohn, Qeschichic des Preussischen Beamtentums, I (Berlin, 1874) ; Jjatz, 
Oeschichte des devtseken Beamtentvms (1909), pp. 33 ©t seq. 
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between powerful men, town, gild, and estate councils. Most of these 
officials were nobles, but in proportion as learning was required for 
the execution of their duties and as legally trained bourgeois became 
available and tended to be preferred by the anti-feudal centralizing 
princes, the nobles were gradually forced to acquire a modicum of 
skill, either by formal instruction at the Universities or by making 
the Grand Tour (Kamliertour). The Kings of Prussia used their 
ordinary citizens and nobles alternately ; until centralization was 
accomplished the burgher was preferred to the noble. An oft-quoted 
proverb, current in the seventeenth and eighteenth centuries, was to 
the effect that in Prussia importance was laid upon the pen, not upon 
ancestors, since one found it impossible to discover whether a document 
had been drawn up in the blood of a noble or a burgher. The nobles 
lost ground rapidly in the two official categories where reading, 
writing, arithmetic and legal skill were required, that is, in the 
financial and the judicial offices. Even th<- latter was for long the 
almost exclusive posse.ssion of the nobles since it was only with difficulty 
that the holding of courts of justice was transferred from its feudal 
proprietors to the central authority. For the office of defence and 
maintenance of the peace the non-learned. warlike noble was sufficient 
unto the, time. 

Two troubles afflicted Germany at this date wliich reipiired more 
than a subsequent century of effort to eradicate. The one appertained 
more to Brandenburg and Saxony, where large estates were common, 
than to the lands west of the Elbe. The large estate-owners were 
made the royal officers in thesis areas, and they were paid, as most 
officials then were, not in money, but in kind, the special kind for the 
chief local officials being the produce of the royal domains. The 
economic interest of these estate-owning officials tended to overcome 
their principles of good administration, and it became necessary to 
separate the economic management thereof. At the same time, fhe 
actual projierty of the noble was fiy no means completely under the 
direct government of the royal authority. A second danger threatened, 
one, indeed, which, as we shall show later, entirely demoralized 
French public administration for two critically important centuries : 
the sale of offices and the alienation of jurisdiction. Under this system 
the office became, in the rudimentary condition of financial adminis- 
tration of the tim(‘, an easy means of prodiicmg revenue. Like 
everything easy which does not follow Nature, it was heavily paid 
for in unexpected ways. A great deal of the State’s field of adminis- 
tration was delivered over to private proprietors and towns. But 
Germany was energetic enough to purge herself (not entirely) of 
hereditary jurisdiction and sinecurists by 1700 while France succumbed. 

The Reception of Roman Law. From the beginning of the 
sixteenth century Roman Law exerted a powerful influence upon the 
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civilization of the Continent.^ It taught the absolute authority of 
the jmnceps. The authority and the justice of the latter were pitted 
against those of the Estates and Localities, and the principles taught 
in Bologna and Padua, Milan and Venice, were matched against 
native customs, and not only found a spiritual home in the Universities 
of Cologne, Erfurt and Leipzic, the latter a veritable manufactory of 
Chancellors and Civil Servants, but caused the growth of a large popu- 
lar literature of legal handbooks. The Reception which took place 
over a period of two and a half centuries, can be said to have reached 
its completeness about 1650. The uncodified, largely unwritten and 
imcertain law of the Germanic States, varying from place to place, 
and Court to Court, and hardly deserving the name of application, 
since the subjective feeling of justice of the judges was paramount 
and unconnected with general principles, gave way gradually to a 
unified, crystallized, codified set of legal principles, the logic of which 
decided the fate of any particular case. Since the new social and 
cultural conditions and the widening extent of commercial intercourse 
were best promoted by unity and certainty, the mental discipline and 
administrative consequences of the Reception were welcomed. The 
Courts of Law and administrative positions were opened only to 
schooled lawyers.^ There began that close and eontinuous and 
fruitful connexion between the Universities and the Civil Service 
which has not yet ceased and which other countries began to organize 
only about three centuries after this time. 

At the same time officialdom was influenced by the new conditions 
of commerce and law in other imjjortant directions. The Councils of 
the Prince received a more permanent and systematic organization 
than before, and both sessions and the division of work became more 
regular. The learned officials began to be paid in money and their 
contracts with the Prince provided for their tenure and superannuation. 
To their character of mere .servants of the Prince's person they added 
that of servants of the public, for in the fiscal and other arrangements 
they made with the Estates, the Prince’s opponents, they had to 
render justice not only a.s between Prince and Estates, but as between 
the various branches of the Estates. The official councils became the 
resort of those who sought prompter justice than the occasional circuits 
of the courts could give, and by the end of the sixteenth century such 
official councils to advise the Prince were accepted,^ and were by the 
Estates demanded, a.s indispensable to good princely government. 
Their cosmopolitan learning, their wide experience, their conceptions 
of sovereignty made their temper anti-Estate and anti-local. Since 
they were schooled they could be turned to a variety of jobs, and 

^ See Stintzing, Geschirhte der deutsrhen Eechtawiasenschaft, Ersie Abieilung, pp. 
21 et seq . ; Holdsworth, History of English Lau^ Jfidn. 2, IV ; StolzeJ, Brandenburg- 
Preuszens Rerhtsvenmltvng nnd Rechisverjassung (1888), Vol. I, Erster Teil. 

* Stint/zing, op. cit,, pp. 62 et Hoq. * Gf. Lotz, op. cit., p. 68, 
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in the consequent rotation they learnt the ai^ of adnunietration. 
Their centralizing spirit earned them the hatred of the Estates for, 
following the deliberate policy of the Princes, they were frequently 
not natives of the State, but foreign-bom, since these were more 
likely to side with their master than with the ISstates. Ofi&cials of the 
kind we nowadays call subordinate or in Germany subaltern, were 
drawn from the middle class, obtained experience in town administra- 
tion and had a grammar-school education. They sometimes reached 
the highest offices. The manners of the time included the receipt of 
presents as well as fees. 

The Seventeenth Century. It is in the seventeenth century 
that we can better see the growth of the modern state exerting its 
inevitable influence upon the Civil Service. The Civil Service was 
the royal answer to feudal pretensions and local patriotism. As 
loyalties and services were withdrawn from their feudal and local 
possessors they were transferred to the centralized Civil Service. It 
was not Brandenburg but the Austrian States and later Bavaria which 
first showed these features. The Habsburgs, Maximilian I and Fer- 
dinand I, built up a central administration on the principles created 
earlier by their family forbears in Burgundy. Broadly, they com- 
bined almost complete centralization with careful, deliberate and 
clever organization of the various central councils. A central financial 
and budgetary system, a Privy Coimcil for high politics, a central 
and supreme judicial court were set up. The higher councillors and 
the secretaries, clerks, paymasters and registrars were forbidden to 
enter the service of other states and financial probity was enjoined. 
All this organization, as a matter of fact, limited royal discretion. 
It became common in the other Germanic States, just before the 
beginning of the seventeenth century, though with variations dependent 
upon their cultural and economic development. As in Bavaria, so 
in the other States, the administrative centre of gravity was the 
Exchequer (Ilof/cammer), The Exchequers then laid down financial 
policy and drew up financial legislation, they were the controlling 
authority for the royal domains, an appreciable source of wealth and 
power in a day when states were small. They collected the State 
revenue and administered its debts. They fostered handicrafts and 
trades and markets, plamied tariffs and were the personnel authority. 
In Bavaria the Exchequer became the central point of the economic 
system, for State activity was then not characterized as ‘ interference ’ ; 
it seemed to be the expected and natural process. In Hesse-Cassell 
the Exchequer registered estates and incomes, supervised forestry, 
controlled the State mines, the woollen industry, customs duties, 
coinage and salt manufactures, and the accounts of local officials. 
The Reformation threw further duties upon the State ; viz. education 
and poor-relief. 
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Prussia. Prussia, which was, at the beginning of the seventeenth 
century, far behind Bavaria in many ways, now commenced to 
develop rapidly until it became the foremost state in Germany, and 
an example to the rest. Its exemplary and brilliant progress was 
largely due to the same kind of accident which in France led to deplor- 
able results — the accident of birth. Between 1040 and late in the 
eighteenth century — let us say until the French Revolution — Prussia 
had the fortune to be ruled by four kings of whom three had adminis- 
trative genius of a high order : the Great Elector, Frederick William 
of Brandenburg (1640-88), Frederick William I (1713-40), and 
Frederick the Great (1740-86), reigned in all for about 110 years. 

It is almost impossible to appraise sufficiently the importance of 
these years of intensely energetic administrative drive. This directing 
force came at just that epoch in the life of the State when it was 
most urgently needed, that is, when all the spiritual and economic 
interests of men demanded a medium for their realization which the 
towns, counties, duchies and other small and separatist areas of 
government no longer adequately afforded. ^ It came at a time, too, 
when its results in terms of administrative organization were bound 
to have an influence stretching as far as the institutions and mind of 
the nineteenth century. The Thirty Years War caus(.‘d tremendous 
material, spiritual and in.stitutional damage, and it threw upon the 
survivors the burden of reorganizing at least the revenue and military 
system. The State was extended in territory and population, and 
thus the number of Civil Servants within a single organization increased. 
It increased, too, because there was ascribed a field of activity to the 
State not again equalled till recent years. The Sovereignty and 
ju-t emine.ns of the, princes, which now obtained an absolute form and 
suffered dccreasingly from challenge, was linked with the positive 
character of the Stale. A new technique was demanded, for the 
contemporary economic processes and morality required promptitude 
ill judgement, honesty and energy in administration, intellectual 
equipment of the Civil Servants, and a reform of the old councils and 
Chancelleries. The economic-cum-administrative science of Cameralism 
began, and it taught the importance of a trained Civil Service. 

Pru.ssia was given a great impetus ‘ to strengthen the Civil Service 
as the concrete means of unity, as the chief organ of State unity 
The Privy Council was in 1 657 divided into a large number of depart- 
ments which specialized in their own field of activity. Under the 
Great Elector the energizing and decisive factor in the system was the 
Privy Council which reserved important questions for the Elector’s 
decisions. This form of government, in which the Privy Council 

* This is, perhaps, most brilliantly described in SchmoUer’s famous essay, The 
Mercantile System. 

^ SchmoUer, Dcr deutschc Beamtenstaat in 17 and 18 Jahrhanderi^ in Umrisse and 
U ntcrsachungen . 

VOL. II. — 76 
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predominated and where decisions were made jfey the Council and 
not by single Ministers, is known as ‘ collegiate’ (kaUegialisdi), and is 
a marked feature of Prussia till well into the nineteenth century. 
The Great Elector considered the Privy Council and himself as the 
unifying and supreme authority over all affairs of State. The charac- 
ter of the Privy Council had changed from that of an advisory to an 
executive organ. When he was absent upon campaigns or otherwise 
its character remained the same although the provincial Statthalter of 
Brandenburg or some other councillor would conduct its sessions. 
Some of the chiefs of the various departments were appointed members 
of the Privy Council so that they brought special knowledge to bear 
upon the discussions and, further, knew exactly how far their depart- 
ment was called upon to execute the decisions. The Privy Council 
was also a high court of appeal from the Kammergericht : but it is 
noteworthy as a mark of the time, that in a few years a special division 
of the Council was appointed to hear appeals. There was a continual 
process of accumulation of business in the hands of the State and a 
continual creation of special organs to deal with it. 

The whole country was the better brought under the control of 
the central authority by the institution of the Statthalter, a local regent, 
appointed by the Prince. They were non-natives of their particular 
province, and, being appointed members of the Privy Council at 
Berlin, they constituted a bond of union between the centre and the 
localities, making of the resolutions of the Council a local reality. 
The Statthalter was important till the end of the seventeenth century, 
when the opposition of the Estates and the provinces to central domi- 
nation having ceased, they became unnecessary in their crude early 
form. In their place there later arose administrative councils for the 
area, maimed, of course, by officials appointed by the central authority, 
developing further into the predecessors of the modern Prussian 
Provincial government institutions. The officials who administered 
the affairs of these administrative councils were, in part, not formally 
schooled, but satisfactory to the central authority on grounds of 
loyalty, demeanour, family and general intelligence and character, 
and, in part, men who, to such qualities, added legal diplomas. Eew 
were natives of the district in which they served, for in accordance 
with the nature of the State of the time not the least important quahty 
of a Civil Servant was his impeccable loj'alty to the central authority. 
The Civil Servant was first the outpost of royal power : other qualities 
were essential, but only after this. 

This twofold aim of centralization and militarization accompanied 
another which we nowadays describe as patemahsm. In the actual 
experience of the Prussian State, however, it was found easier to 
reahze the aims of the first two, but not so easy to create a Civil Service 
which should produce good fruits from the third. For centralization 
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and militarization are inimioal to paternalism : the former is only 
rarely its appropriate tool, while the latter is its competitor and 
consumes its substance. Until the end of the eighteenth century 
paternalism continued to be a faithful expression of the State, along 
with centralization and militarization. But the tendency was for it 
to lose its value compared with the others, and centralization and 
militarization became the predominant characteristics of the Prussian 
Civil Service. Forms predominated over purpose ; command over 
the substance of commands ; hierarchy over colleagueship ; discipline 
over free creation ; routine over local and personal invention ; and 
at the end of Frederick the Great’s reign tlie charge of ‘ bureaucracy ’ 
begins, not to end even in our own day. 

The War Commissariat. We have anticipated the results of 
development. Let us retrace our steps. The local institutions, 
called Amtskammer, which took over the general administration of the 
country under the StatthaUers, and which were entrusted with the 
government of economic, .social and fiscal affairs,^ were gradually 
overtopped in importance and range of activities by War Commissariats 
which spread all over the country. These authorities began in 
the early part of the seventeenth century as an offspring of the 
mercenary armies. The Prince needed to maintain some regular 
control over the mercenary captain, to whom the management of a 
campaign was a profit-making venture, some assurance as to the 
numbers, ability, feeding and equipment of the armies, and the 
protection of the citizens against the excesses of the soldiery. A 
special official was, therefore, appomted by the Prince, called a War 
Commissar, for each regiment, and this official administered the oath 
to the mercenary captain, and snpeivised the maintenance of the 
contract, saw to the payment of the subventions, and reported to the 
Prince. For the whole army, further, a chief War Commissar was 
appointed for a few months or for a campaign. They were the exclusive 
intermediaries between the army and all State or Estate authorities. 

In the middle of the seventeenth century the armies were 
nationalized. Prussia created a standing army directly administered 
by the State ; and the officers, captains, and men, equipment, and so 
on, became socialized. Naturally, the War Commissars became 
permanent State administrative officials : they had their local areas 
and centra] department. The Government became a recruiter, and 
since money economy was yet in a backward condition, it had to 
become a barracks and feeding agent. The localities were directly 
called upon not merely to pay taxes in money, but to supply billets, 
food for men and horses, stabling, arms and clothes. This led to 
penetrating interference with the life of the citizens, caused inter- 
ference with civic administration, with gild and market conditions, 

^ Lotz, op. oit., p. 106. 
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and not least, with the bane of the seventeentli century, inns and 
tippling-houses. ^ When natural economy gave way to money economy 
the War Commissars were brought into direct contact with the taxation 
system of the country. From 1680 onwards the War Commissars 
stood in the very front and centre of public administration. They 
were obliged to take into consideration everything that could increase 
the capacity of the citizen to pay his contribution towards the main- 
tenance of the army ; taxation systems and reforms, the excise which 
would be increased by greater production, the general police measures 
which would free the people of material and moral defects, social 
welfare institutions like the jjromotioii of good agriculture and manu- 
factures. Thev became tax officials and local police authorities and 
overcame the indej)endent tax officials of the Estates, so that thence-for- 
ward the State predominated m this field through its own officials. The 
Central Tlirectory of War was created, the Generalkriegskmnmissariat, 
to exercise control and direction over the local Commissariats- -the 
best-hated branch of administration in the State, best hated, that is, 
by the Estates and the cities, and Frederick Wilbam’s testament 
acknowledged the difficulties of the situation. It was the soul of the 
new State. As one of the ablest of German administrative historians 
has said, ‘ Prussia was then not a land with an army, but an army 
with a land’.^ In 1712 the GeneraVcrirgshominmanat, which had 
split off from the Privy Council, was reorganized to cope with its 
accretion ot duties ; one of its division.s was devoted to taxes and 
excise, aiiothiu to military affairs, and the third to administration and 
administrative jurisdiction. It was organized as all the Departments 
were organized, ujion a ‘ collegiate ’ basis, which is roughly eipiivalent 
to the original form of the British ‘ Boards ' of Trade and Excise. 
It had its indepciideiit jurisdiction, that is, its prescribed field of 
activity without interference bj' .any' other authority', and acted with 
a masterly energy' and ruthless decision under clever Presidents against 
all that wa.s obsolescent. State power and civil equality were its 
pillars. 

Meanwhile, from 1661 onwards the financial and economic divisions 
of the former local agents of the central authority, the Amlkammerm, 
were given an independent status, and connected with a central 
division of the Privy Council. These local Karnmer, and the central 
authority supervising them, had a field of activity comprising the 
contemporary equivalents of what is now the work of the British 
Treasury, Board of Trade, Inland Itevcnue Office, Ministry of Agricul- 
ture and Fisheries and other economic administration scattered through 
the British Departments. The centrabzation of these activities and 

^ Cf. Sohmoller, Dtr DcuUtchen Beamtenslaai, p, 299. 

^ Eriibt von Meier, Ban noverache Verjaaaungs- and V erwaltuTigsgeachichte, 1680- 
1800, Vol. II, p. 409 {189tJ, 1899). 
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the creation of a central department came gradually, and was brought 
to its completion by the wise and energetic work of Von Kuyphausen. 
In 1689 he caused the creation of the Exchequer {Hofkatmmr) which, 
after his time, became the General Financial Directory (Generalfinanz- 
direktorium). The national accounts were unified and clarified and 
a budget of income and expenditure established, financial administra- 
tion over the whole country was reduced to like terms, and uniform 
administrative principles were laid down for all parts of the State. 

Both the War Commissariats and the Chambers took away from 
the power of the old claimants — the governing bodies which repre- 
sented the local and feudal authorities. These authorities had till 
recently possessed the power to judge the competence of the Chambers 
wherever they were disputed, hut gradually this power of judgement 
was withdrawn, and all matters relating to the statum politicum et 
oeconomicum ^ were transferred to the Chambers and the Commissariats 
themselves. Safeguards of independent justice were arranged whereby 
the local authorities would be represented on the Chambers and 
Commissariats j udging a dispute between themselves and any individual 
or corporation. Soon these safeguards were withdrawn. Adminis- 
trative departments hetd arrogated to themselves on extensive field of 
justice. It was secured that the State departments should decide 
the limits of sovereignty and private law. By a series of Instructions 
between 1713 and 1725 Chamber or Administrative justice ^ was set 
in the ascendant until the reforms of 1808 ; but the extent to which 
it is maintained is still a point of distinction between Continental and 
Anglo-Saxon institutions. Its later development and significance is 
printed in another chapter. 

Absolutism and centralization rendered the development unavoid- 
able, since the challenge to the State came, as yet, less from the 
individual citizen, than from men and institutions who desired to 
cripple the growing State, and the I’rince had to make sure that in a 
political struggle in which the State sought to retrieve the domains, 
alienated rights to land and jurisdiction, and the rights to interest on 
loans made to the State, the courts which judged the issue should be 
manned by friends. The old local authorities were further weakened 
thus ; instead of the taxation which they raised among themselves 
through their own officials, the Commissariat Departments were able 
to set up new sources of taxation, of which the chief was the Excise 
Duties — and their administration was entirely in the hands of the 
new authorities. 

Centralization. The centralization of the country proceeded 
apace. As in contemporary England, there was no local government 
system in organic connexion with the central authority : none which, 
made by the central authority or evolved from its own necessities, 

^ Lotz, op. eit., p. 115. ’ Gf. Acta Boriissica,^IIl, 682 £F. 
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had fonned an efi&cient association with the <sentrd government. 
The towns and other great estates ruled themselves. The King’s 
representatives on the domains had lost aU power and preserved only 
their names, like the Lord-Lieutenants of England, and the real 
administration of the domains was now in the hands of royal officials 
qualified, by experience or learning, to carry on the management. 
For many years this lack of systematic local institutions was met by 
the voluntary association of large estate-owners, who by joining forces 
were able to carry out matters of uniform administration such as fire- 
protection, poor relief, credit, dikes, and especially the distribution 
of the amount of taxation due from them. These voluntary adminis- 
trators were called Kreisdirehtoren, and they and their districts became 
the basis of the Elector’s local government arrangements. The estab- 
lishment of a standing army had led to the appointment of State 
Commands for these districts, and, naturally, continuous negotiations 
between these and the Kreis authorities took place. It was not long 
before the work of the Commissars was transferred to Kreisdirektors. 
Instead of being self-elected they now came to be appointed by the 
Crown, and as the office grew in importance and required technical 
knowledge they gradually became central professional officers under 
the direction and pay of the central authority. Upon the request of 
the directors of the Circles {Kreis} the title Landrat, formerly the title 
of an official of the Estates, with a long and an honourable history, 
was accorded them ; and where there had been no Kreisdirektors, 
Landrdte were established. These Landrdte are still represented in 
Prussia by their lineal descendants of the same name, but their specific 
position and function, s cannot be discussed here. What we have to 
notice is this, that a local authority was created which represented 
at the same time both the central authority and the local interests ; 
that that authority had come into being out of military necessities 
and for more than another century the military spirit pervaded its 
administrative activity ; that activity naturally became extended 
over a very large number of economic and social activities ; but the 
size of the area administered by a Landrat was in Prussia too big to 
allow of minute government and it lacked judicial power : and it was 
a rural not an urban institution. 

The towns were brought imder the supervision of the central 
authority by the institution, in 1680 and following years, of Tax Com- 
missioners to whom the municipal excise officials were obliged to 
account. At first they were travelling commissioners, making their 
circuits twice a year.^ Soon their tasks were increased, for, as tax 
officials, the central authority required them to undertake various 
detective activities, for example, into the rate of payment for entry 

' Cf. SohraoUer, Preusziache V erJassu,ng»-V trmMnnga uni Finanzgeschichie (1921), 
p. 151, 2. 
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iato citizenship, or the fees asked for admission into gilds. With the 
assistance of municipal magistrates they became courts of justice in 
cases of tax frauds and insults to tax officials. They were made the 
inspectors of weights and measures ; new taxes upon bakers and 
slaughterers were put under their management, and little by little 
they came to supervise the whole field of municipal administration, 
and to control the trades — gilds, building and brewing. ‘ By 1722 
the Tax Commissioner had practically become the guardian of the town, 
which lost all independence.’ ^ He had under liis control a host of 
officials ; factory inspectors, building inspectors, municipal foresters, 
medical men, and lesser officials like police and bailiffs, statisticians 
and clerks. Tax collection ceased to be his primary business : the 
control and supervision of the life of the municipality in the name and 
the interests and under the direction of the central authority became 
his vocation. He was the clearest symbol, as he was the most active 
agent, of the police-state, the bureaucratic state on its paternalistic 
side. He combated local simony and nepotism. He was not, however, 
a wheel which turned independently of the other cogs set in move- 
ment by the energetic Hohenzollerns — he was a member of the War 
Commissariats, where he exercised weighty authority. He had no 
judicial authority, but the Commissariats had, and they judged the 
cases he brought before them. The Tax Commissioner's profession 
was the training ground for the best Prussian officials of the eighteenth 
century,^ and they brought to their central departmental duties a 
fund of experience which explains why the Prussian State, incapable 
constitutionally of being reformed from outside or ‘ below ’, could at 
decisive times be reformed from within or ‘ above ’. 

There was by now, in the first quarter of the eighteenth century, 
a Civil Service large for its time ; Posts, nationalized in 1650, Taxes, 
Customs, Forests, Salts and Mines administration, the Schools and 
the Church, in country and town, demanded a large number of officials, 
capable officials, most of whom were recruited from subaltern army 
officers who had finished their service. The wakeful vigilance and 
grim earne.stness which enabled the Hohenzollerns effectively to 
demand the efficiency and accountability of their Presidents, Ministers 
and Councillors was continued in the relations between these and 
their subordinates in the early days, at least, of these institutions, 
and with variations from Chief to Chief. 

Under the Great Elector, then, there had been a mighty develop- 
ment, which did not cease when Frederick I ascended the throne. 
The impetus given to the development of the State and the organiza- 
tion created and the men appointed continued to transmit their effects 
through and beyond the reign of this King, who, administratively, 
was the weakest of the four rulers in whose time modern Prussia was 

^ Lotz, op. cit., p. 121. ® Sohmoller, Deutsche Beumienstaal, p. 300, 
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founded. When that impulse might have lost its energy it was 
reinforced by Frederick William I, whose reign of twenty-seven years 
was for administrative creativeness only equalled in Prussian history 
later, by the Stein-Harde.nberg group of reformers. Greater than 
inventiveness in human afiairs is the power to cause invention. It 
was such intensity of life that Frederick William brought to the 
service of the State. 

Energy and System. So far only the pioneer work had been 
done, great as that was. Men had been chosen for the State services 
of great capacity, occasionally of extraordinary talent, the field of 
State activity had been plotted out on an extensive scale, the enemies 
of the State suppressed, and a measure of competence and honesty 
introduced into the Civil Service. The organization though so far 
approaching system.atic form was still loose and tentative, the 
authorities confused and overlapping. The new ruler added system, 
formulated the rules of recruitment, for higher officials, purged (by 
no moans entirely) the Service of the dishonest, and infused it with 
a fresh energy. 

The quality of this energy is more important than the institu- 
tions which were created, but we cannot omit the in.stitutions, because 
they work upon mind and energy, now improving, now spoiling, 
what springs from the inward source. SchmoIIer best describes 
Frederick Wilham’a character, and it was this which, to the extent 
of the possible, recreated that of his officials. He entered upon his 
work with ‘ modest, fatherly economy, with Protestant conscientious 
morality, with sober rationalistic consideration, but also with the 
shrewd intensity and force of an unhendable wull’.^ His 

‘ tomble hardness was ennobled by a faiifalulness to duty almost never then 
seen upon a royal throne, - and the moral earnestness which desired nothing for 
itself but everything for the State. Without such nobility, such moral weight 
and force, the sense of State would nowhere have been triumphant. Nowhere 
would the dissipated sovereign rights have been won back. Since the day 
of the ISaxon and Frankish Emperors no such princely rule had been seen in 
Germany. For the first time in centuries the German again realized that some- 
thing like the irihunitia potenUis of the Romans, belonged to the easonce of the 
State, and that the (Vown was the natural residence of this authority; that 
it was, with tliis autliority, the ht^st protector of the lower classes against the 
egoism of the Jiigher, as well as the best guardian of national honour and inde- 
pendence against external foes. 

‘ I find,’ says (larlyle, ‘ except Samuel Johnson, no man of equal veracity 
with Friedrich Wilhelm in that epoch.’ And again, ho aays ; ‘ One licipzig 
Professor, Saxon, nob Prussian by nation or interest, recognizes in Friedrich 
Wilhelm “ den grossen Wirth ” (the great manager, husbandry-man, or land- 
lord) of the epoch,' or, as we should say to-day, the great economist or adminis- 
trator. ‘ Friedrich Wilhelm’s History is one of Econoftdes.' 

^ SchmoIIer, DetUache Beamtenslnat, p. 287. 

* The quotations which follow are fiom Carlyle’s Frederick the Great, Books IV 

toX. 
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The iHfltitutions energized by this intense spirit were ingeniously 
planned. In all the central departments the ‘ coUegiate ’ principle 
was thoroughly carried through, in order to avoid the predominance 
of any one man and to secure the benefits of collective wisdom and 
continuity of policy. Collective responsibility was enjoined. The 
Councils were responsible, especially for accounts and for the 
probity and competence of their subaltern officials. The Councillors 
were expected to create the means of narrowly watching all those at 
work in their department, and they were to make use of ‘ spies ’ to 
inform themselves. Yet they were to examine with care the reports 
made by the spies lest the reports did an injustice to their subjects. 
Even the King himself had spies all over the country to report upon 
the conduct of Mini.sters and officials. ^ 

Various Instructions settled exactly the hours of work, procedure, 
official .secrecy. Employment outside the official Service was pro- 
hibited, the acceptance of presents was prohibited, excise officials 
were forbidden to buy confiscated goods, and from those who handled 
money a guarantee was required. The officials who came into direct 
contact with the public were ordered to be polite and the insulting 
of merchants was punished with a fine for the first offence, and with 
imprisonment for the .se<!ond. The Tax Commissioners were ordered 
to keep personal records of the local officials. Kesidcncc in the 
neighbourhood of the work was exacted, and the conditions of leave 
were rigidly regulated. For breaches of the regulations there was a 
series of heavy fu\os. which were imposed. A Spartan quality was 
introduced into the Service.® Perfect accounts were expected and 
expenditure beyond the budget was charged against the official. The 
King now undertook the examination of estimates, and each was 
obliged to receive his assent. Along with these sources of information 
about the nature of his State, the ruler had regular reports at various 
times of the year from the various central anH provincial authorities. 
The royal example operated downwards through all grades of the 
Mcrvice, and the spirit of strict subordination, the forcible exaction 
of the last ounce of duty from those who were obliged to render it, 
became and parcel of every member of the administration. 

Direct explosions of the royal wrath were feared, and there yawned 
always the gulf of delation by colleague-spies. The King’s example 
'Compelled imitation even to the farthest corner of the kingdom.® 

^ E.g. Acta Bomsaica, JTl, 285, ‘A secret iiwtruction to Minister von Katsch.* 
‘ If here anti there intrigues should occur among my Ministers, he shall at once inform 
me. Von Katsch must always take evcTy trouble that they do their duty, and stop 
their intrigues so that my service shall not suffer thereby. If, however, anything 
occurs to contravene my instnK-fion, and against my interests, Von Xatsch must 
report to mo at once, and in so far as ho does not, he is responsible to me for it. 
^OIl Katsch shall be lement to none, -whoever it is, even my own brother, etc.’ 

* Cf. Isaacsohn, op. cit., Ill, 194 if. 

* Cf. Isaacsohn, on fees, bribes, charges, and complainte of rudeness, etc., Ill, 162 ff . 
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It would be a mistake, however, to unagme that the character 
of the Civil Service of the time could be compared at all with the 
professional decorum of our own day. 

Examinations. In this reign the first formal rules of recruit- 
ment were established ; and, fundamentally, they have ruled the 
German State ever since. ^ Already in 1700 written and oral examin- 
ations had been prescribed for military judges and Judicial Councillors. 
By the Judicial Order of June, 1713, it was laid down that no sub- 
ordinate Judge was to be appointed and no advocate was to practise 
without passing the examination prescribed by the State. If there 
were several competitors for posts the best candidates were to be- 
accepted in .order of merit. Soon after this the Protonotarien, the 
highest clerical officers and the secretaries of the Law Courts, were 
required to pass a written examination before appointment. All this, 
of course, presupposed a thorough legal training at a University, and 
in 1723, such a training was expressly required, and at a native 
University, the University of Halle, about which we shall have some- 
thing further to say a little later. Aspirants to the Service could be 
allowed to participate in the procedure of the Courts, but without 
a vote, before taking their State examination. Thus began the 
system still adhered to in Germany of the Gerichtsrefere^tdar : the 
aspirant to the Judicial Service, who takes his University examina- 
tion, and is known a.s a Referendar, while he undergoes a period of 
preparatory service, after which he takes the final State examination 
to become an Asscsso)', the first rung of the Judicial Service. In 
1737, a minimum of legal knowledge was prescribed for all other 
officials, in whatever departments or institutions, who participated 
in the administration of justice. This afiected the relationship be- 
tween noble and citizen, to the general advantage of the latter, since 
even those who took part in the administration of justice in virtue 
of feudal survivals were now obliged to acquire their university 
diplomas. 

The rules of recruitment for the higher administrative service 
were not prescribed until later. And it should be specially noticed 
that these differed materially from those applicable to the judicial 
service. Experience was at first considered a better preparation than 
any formal training that could be invented, for general administrative 
work. Apparently, this, which occupied itself directly with promot-% 
ing the economic welfare of the country, was the King’s favourite 
branch, for upon being asked by the General Directory in 1723 whether 
a place could not be found for the son of a deceased chancellor he 
answered : ‘ Examine him to see whether he has sense and a good 
head ; if he has, let him be employed in the Kurmark War-and- 
Domain Chamber ; if, however, he is a fat-headed devil make him 

^ Cf. Acta Borvsaicaf I, passim. 
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a member of the Supreme C!ourt of Cleves, he’s good enough for that.’ ^ 
Yet considerations of ef&ciency soon found their expression in a 
genuine though rough-and-ready procedure. The Instruction (20 
December 1727) establishing the Gcneraldirektorium contained the 
general statement of qualifications : the Presidents of the Commis- 
sariats and Chambers should have the same qualities as members 
of the General Directory : 

‘ clever men as could be found anywhere. Evangelical, Reformist or Lutheran 
by religion, faithful and honest, with intelligent vision, possessing soimd informa- 
tion about commerce, manufactures, and other cognate subjects, but also able 
with the pen ; above all, they must be native subjects, but a foreigner of estra- 
ordmary ability can be suggested ; they must be persons who are capable of 
anything for which one wishes to use them.’ 

The Councillors in the Provincial Commissariats should be ‘ good 
capable people, with a sound common sense and acquainted from 
youth with commerce, manufactures, excise and other affairs arising 
in the Commissariat Department In the Provincial Chambers 
‘ good administrators must be employed, who were formerly adminis- 
trators and officials, and themselves ran estates, and are also people 
of long experience, who understand accounts and are vigilant and 
strong ’.® A candidate for an administrative situation, let us say in 
the various Administrative Chambers or Commissariats, a Tax Official, 
or one who sought employment in the Forestry or Postal Depart- 
ment, would be required to show evidence of ability by the written 
answers to statistical problems, the establishment of a Budget, or 
survey of an estate, and the oral discussion of definite themes with 
the head of the Department or his representative. It was expected 
that the candidates should have taken courses at Halle, Frankfurt 
or Konigsberg in Cameralism, that is, in administrative science, 
agriculture and forestry. The university diploma was a pre-requisite, 
ordinarily, to office. Young men were brought into the Service after 
.such a preparation and were then employed, without pay, in the 
Departments, so that they might acquire practical experience of 
administration before they were given a permanent situation. 

Here, in these University candidates, we see the hneal ancestors 
of the modern Regierungsreferendar : the Government or Adminis- 
trative Aspirant, then called Auskultalor. A Cabinet rescript of 
1743 “ prescribed that (in the Kurmark) one year’s preparatory occupa- 
tion in the Chamber should be followed by an examination in the 
presence of all the chief Ministers of the General Directory and the 
chief of the Chamber. In 1748 the qualities and studios of the candi- 

^ Ernst, von Meier, Franzosische Einjlusse auf die StaaUi- and RecJiiseniwickelung 
Preusaefiui iia XIX, Jahrhundert, II, 66 (1907). 

^ Ernst von Moier, Die Reform der VertvaUungsorganiaation unter Stein und Har- 
denherg, Ed. 1912, p, 27. 

® Acta Borwsica, VI, 2, p. 670. 
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dates for government service as AuskuUator were laid down in an 
Instruction. 


‘ They must have occupied for at least one year such a position as would 
have given them the opportunity to obtain a knowledge of agriculture, cattle 
breeding, brewing and brandy manufacture, as well as trading accounts and 
extracts, as well as the surveys and valuations ; during the winter they should 
learn something of administrative policy in the neighbouring towns, and finally, 
they should make a record of what they thus learnt.’ 

The state did not leave to chance the creation of the requisite 
faculties in the Universities, but in 1727, Frederick WUliam estab- 
lished a Professor, ship of Cameralism at Halle and Frankfurt to teach 
‘ the principles of agriculture and police, also the institution of surveys 
of offices and estates, and also the efficient administiation and govern- 
ment of towns ’. 

Neither the King's part nor intentions were yet exhausted. He 
required qualities in addition to those shown by the procedure of 
recruitment thus far described : an engaging nature, adaptability 
and independence of character, ‘ lively spirit and an intelligent brain ’A 
Those who had passed the preliminary tests hut lacked these further 
personal qualities were given subordinate positions at the most, and 
many who po.ssessod these qualities but had not arrived before the 
King’s notice by the normal academic road received high places of 
trust. 

Although we have at this point gone beyond the reforms which 
can bo a.scrilicd to Frederick William, it is convenient not to break 
off here, but to pursue this history of recruitment to the final point 
it reached before the storm of the Freneli Revolution and the period 
of the great reformer at the turn of the eighteenth century. Theory 
marched with practice, and the specifically Gorman contribution to 
economic and political science of the eighteenth century occupied 
itself continually with the problems of the formation of a satisfactory 
Civil Service.^ Gasser, finst professor of economics at Hallo, for 
example, show’.s clearly how insistent were the royal desires to change 
the ba.si.s of admission into the iServicc from legal training to a more 
general education. The lawyer is too involved in pedantry and 
tricks.® Zincke * pointed out the need for a broad education in all 
the sciences appropriate to the State’s task, namely, ‘ to improve 


1 Cf. Isaatsoliii, III, 197. 

* G. Marchel, ' Studien uher die Enlwkkelvng der V erwaUu-nga lehre in Deutschland 
von der Zu'citen Ilalfte des 17 bis Zum Endc des 18 Jahrhund&rta \ 1885 ; and Small, 
The Cameralists. 

® Small, op. cit., p. 210. Gasser said ; ‘ His Majesty the King of Prussia resolved 
to establish Profeasores Orronotnkof at the universities of Halle and Frankfurt, -who 
should teach the students the principles of agriculture, poiiri/, and also the estab- 
lishment of budgets of ofheos and estates, and, further, the proper administration 
and government of towns.’ 

* Op. cit., p. 228. 
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and perfect all that constitutes the temporal weal of its members 
Justi,’- himself, in the Prussian Service of Mines for some time, 
emphasizes the importance of Cameraha or Staatsmrtschaft, that is, 
the whole complex of administrative-cum-economic science taught 
at Halle University. ‘ There are very few positions ’, he says, ‘ of 
responsibility in the State in which expertness in the economic and 
the Cameral sciences would not be the chief matter, if the duties of 
the position were fulfilled and good .service to the State performed.’ 
Moreover, the State may be compared to a machine ; hence all its 
parts, that is the officials, must be appropriately recruited and 
managed to its purpose. 

The examination system was rounded off principally by rules laid 
down in 1748 and 1770. A candidate for the higher government 
service must have had a good academic record. Upon application 
to the government he was first given a written examination by a 
particular Department, and then followed an oral examination before 
the Chamber Examination Commission. The one year’s experience 
in a local department in accordance with the rules we previously 
described was required in addition to the academic preparation upon 
which the examination was based. The Commis.sion reported to the 
Department, the latter to the General Directory. The second and 
final examination was taken with permission of the. Department, no 
period between the first and second being prescribed. It consisted 
of a written part, in which there were papers in jurisprudence and 
m administrative science (polizvi) and in the survey and valuation of 
an estate, and an oral part, which could ramify over all branches of 
finance!, natural law and otiier subjoefis contiguous to the science of 
public fin.ance. Some of the records relating to these oral examina- 
tions are extant and show with what comprehension and thoroughness 
the examiners executed their work, if not their victims.® 

A Profession. What, now, we may ask, was the essence of 
this development ? The administration of the State had been pro- 
fos.sionalized, that is to say, it now depended upon a body of men 
pernianentl}’ emjiloyed upon special work, their activities being 
uniipiely at the service of the State, and being purposively regulated 
and disciplined to accomplish its specific ends. A system of educa- 
tional preparation had been established the like of which no other 
State demanded until the lapse of more than another century, and 
111 its composition there w'as secreted the most appropriate training 
imaginable for the eighteenth-century State, by no means without 
lessons for our own day ; for it required a knowledge of real as well 
as of written things, and both kinds of knowledge appertained to the 


^ Small, p. 294 ff. 

^ Gesammelte Pohtisrhe vnd Finanzftchrijtcv y ctr., 1761, 1, 8. 

^ Of. E. voa Meier, Die Reform der VerwaUutxjuorganisatiori, pp. 30-4. 



1202 MODERN GOVERNMENT tpr.vti 

actual institutions by which men earn theii li'^g and pursue their 
social destiny. A resolute, impartial, energetic and honest spirit had 
been breathed into the service, and it became, side by side with the 
military career, the vocation par eoaxllence of the most ambitious 
young men. Henceforward, the Civil Service became a career to 
which many families, generation after generation, contributed their 
talent, and it was a deliberate purpose of Frederick the Great’s to 
draw into the Civil Service successive generations of the same family 
to create the proper mentality of servants of the State. The noble 
received a certain preference, but less under Frederick William than 
under Frederick the Great, and even then only if the minimum 
regulations had been met.^ 

The State had been almost altogether centralized, it performed 
an enormous range of duties. The two great organizations administer- 
ing the country were the Commissariats and the Chambers. In 1709 
these authorities had been ordered to confer in order to avoid wasteful 
competition, but, far from diminishing, friction increased, since the 
advent of Frederick William brought with it greater pressure upon 
the authorities. Disputes were decided by the King, but this was 
merely a solution because there was no better. Attempts made in 
1722 to set up pmwipia reguhliva failed. After careful consideration, 
the argument of which is to be found in Frederick William’s own 
memorandum and Project, ^ the two great central organizations 
corresponding to the provincial Commissariats and Chambers, namely, 
the Generalkommissariat and the Getieralfimnzdirektorium were dis- 
solved, and a single authority took their place. This authority was 
called the Gencral-Supreme-Finance-War-and-Domains-Directory ; ® 
called for short, popularly and officially, the General Directory. 
Under this the provincial authorities, Chambers-Commissariats, were 
amalgamated. This accomplished a centralization and uniformity of 
administration unlike any which had hitherto existed. It was in this 
organization controlled locally that the principles of ‘ collegiate ’ and 
collective responsibihty operated. The King was its President, and 
the Privy Council, or secret State council which had served the Great 
Elector, though not formally or necessarily connected with the General 
Directory, yet contained among its members those who constituted 
the Directory. This consisted of live vice-presidents, four of whom 
were responsible for the conduct of great departments (each concerned 
with a special area of the territory as well as some special services 
which were common to the whole country, e.g.. Posts, Industry and 
Trade, etc.). The fifth vice-president took charge of matters of 

1 B. von Meier, Franz6si«che Einflwse, II, 58. 

* Se© Acta Boraasica, HI, 537 et seq. 

" General Ober Finanz Kticgs und Domdneadirektorium (cf. E. von Meier, Die 
Reform der VcrwaltungsorgaM-aatiov, p. IOC). Keaders who muat rely on 
souroeB may read an account m Seeley's Life and Times of Simn. 
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adminktratiTe jurisdiction arising in all departments, and was known 
as the General Fiscal, an authority of a nature most foreign to Anglo- 
Saxon institutions, and this gradually drew away from the policy- 
making departments, a special Commission took over a large amount 
of its work, and the connexion between the General Fiscal and the 
Directory became very loose. Also the Privy Council gradually came 
to interest itself only in matters of Justice and Ecclesiastical affairs. 
Council and Directory went each its own way independent of the 
other. 

Any central survey of policy was left to the Cabinet, the King’s 
immediate entourage of trusted advisers. Under Frederick William 
it became attenuated to the point of non-existence, but under his 
successors it resumed its substance and energy and practically con- 
verted the Departments of the Council and Directory into its 
subordinates. The Political Testaments of Frederick the Great, as well 
as his actual manner of government, show clearly how the reins were 
all brought into the Cabinet and thence to the Crown. i 

‘ A well-conducted Government must have system as well-knit as any system 
of philosophy ; aU measures taken must be wcll-considered, and finances, 
policy and the army must move together towards the same purpose which is 
the strengthomng of the State and of its power. Now, a system cannot emanate 
except from one mind ; therefore it must issue from that of the King. . . . 
More vividly affected by what he thinks, than by the thoughts of others, he 
will follow his plans with the fire necessary to make them succeed ; and his 
pride which attracts his interest to the work will become useful to the country. 

. . . Sovereigns of the first kind (who themselves rule) are like the soul of 
their State ; the weight of their Government rests on them alone, like the world 
on Atlas : they regulate both foreign and domestic matters ; they fill at once 
the positions of firet magistrates of justice. General of the armies, chief trea- 
surers. They have, like God (who uses a mind superior to that of men in order 
to operate upon their wills), penetrating and industrious minds, to execute their 
jilims and to fulfil in detail that which they have projected in the large ; their 
iiiimsters are properly instruments in the hands of a wise and clever master.’a 

For nothing had Frederick the Great more contempt than the French 
practice of a weak King and mutually independent and hostile central 
departments.® 

Militarization. This might have proved for a century or more 
to be an efficient system of government. But already there were 
two features that might easily become defects : the Service was 
militarized, and one personah'ty, the King’s, overshadowed all the 
rest. The Service was militarized by Draconic discipline and the 
rigidity of its classes, shown in the perennial disputes regarding pre- 
cedence and uniform (both means of exacting men’s emulation and 

1 Die j>oliti8chen Testamenle Friedrich's dee Orosaen (Berlin 1920, Edn. Professor 
Gustav Berthold Volzj, pp. 37, 77, etc. 

* The Anii-Machiavel, Edn. Hague, 1741 (Jean van Diven), p. 276. 

® Op. cit., p. 37. 
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energy as powerful as money payments). The aggressive and per- 
emptory spirit of the Commissariats had triumphed over that of the 
Chambers upon the amalgamation of the authorities.^ The subaltern 
ranks of the Service were intentionally filled with those who had held 
subordinate posts in the army. There was reqnirod of entrants to 
the subaltern Service a certain efficiency in reading, writing,* and 
arithmetic. The military entrants were given special access to the 
taxes administration. From these officials the King required ‘ enthu- 
siasm, regularity and pmictuality, and unconditional obedience to 
directions and official regulations '.2 The frequency of war caused 
occasional surpluses of men in the intervals of peace, and the jobs 
in the local services of the central authority were almost entirely 
made over to the military candidates. Thus, men of a certain age, 
good tools for a determined master, but of rough edge for their 
immediate neighbours, and without any elevation of mind, held the 
great majority of executive posts. Nor was this all. This Service 
was on the whole subordinate to the first purpose of the State - the 
extension of its dominions. Infused with military sjiirit and dedicated 
to military ends, it was quite natural that under Frederick William 
and Frederick the Great its paramount purpose should spoil the 
instrument for any other objects, perhaps more dc.sircd by the popu- 
lation ; the true interests of which were welfare rather than inter- 
national glory. 

One personality over.shadowed and drove all ihe rest ! The 
Pru.s.sian State before 1740 had boon compared to a groat school and 
the King to a Headmaster.’ What .should happen when the ta.sk 
grew too big, or when external pressure took' tiio minrJ of the genius 
away from domestic affairs ? It was inevitable, if that should happen, 
and civilization produced these conditions, that the wheels would 
continue to turn for a limited time, and then require adjustment, not 
to another great man and many ‘ average ’ subordinates, but to 
‘ average ’ men only. 

Without inquiring into the technical details of administrative 
evolution under Frederick the Great, we may at once estimate the 
main results of the reign upon the Civil Service. Militarization 
increased ; centralization and extent of territory increased ; patern- 
alism increased, for this was the apogee of onliglitcncd despotism ; 
the Departments with their ‘ collegiate ’ constitutions were not roused, 
as before, to rapid and certain resolutions by a King, for the Great 
Frederick was too often engaged with foreign enemies and friends.'* 

Friction in Council. Therein lay a natural defect of the consti- 

* E, V. Meier, Franzosiseke Finfiusse, II, 25. - Lotz, op. cit., p. 159. 

® {Schmollor, in Priusjsischf J ahrbucher, Vol, 2G, p, 552. 

* Cf. the tine survey by C. Twosten, iJt'r Prrussisckc lieamienstaat {Preusaische 
Ja?ir/>u(' Apr, Vol. 18, I8b6). 
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tuiaoiml environment in ■which the Civil Service was being created, 
a defect which has not yet been entirely eradicated from the German 
political system. The men who rose to be heads of Departments and one 
day awoke to find themselves members of the supreme central Councils 
or in the entourage of the King, could have had no other connexion 
with their colleagues, as a rule, than one mainly of personal com- 
petition. They came from different localities, were taught, perhaps, 
at Universities far removed in traditions and intellectual value, they 
obtained their experience in special Departments under superiors of 
varied mind and temper. There was no single external bond, but 
only that vague one which is liable to such varied interpretations — 
the service of the King. It is not surprising that the Councillors 
differed in their views of what best would serve the King ; and such 
a difference soon awakens a desire to dominate in its interests. Where 
force is impossible and differences abound, the struggle for domination 
is expressed in intrigues. As we have seen, Frederick William had 
set himself the task of reducing this Departmental friction to a 
minimum by the establishment of the General Directory, but this 
only brought men together, it did not make of them a society. Ger- 
man administrative history down to our own day is full of camarillas, 
cabinets, cabals and cliques. Where democracy rules, the differences 
of temperament and character express themselves in public, and a 
publicly elected cabinet or camarilla is strictly constitutional ; spite 
becomes a party virtue, and, on the grand scale, meanness is trans- 
formed into ‘ legitimate expectation ’. At least each clique embraces 
millions of people, and the voice of the clique cannot then be differ- 
entiated from the voice of God. However, the tenets of the party 
strengthen the elements of public policy expressed in personal differ- 
ences and reduce private asperities. The lack of publicity and the 
personal power of the King encouraged the growth of intrigue. 

The Polizei-Staat. By the time of the French Revolution this 
caused the failure of the ‘ collegiate ’ or Board system of administer- 
ing Departments. What was radically at fault with the apparatus 
as a form was its dependence upon an impulse from above and within, 
and upon its own strength and knowledge. It would have been 
extraordinary for kings who called themselves the ‘ first servant of 
the State ’ to serve on any other terms but their own, or to admit 
the superiority of anybody else’s wisdom. They could not admit 

^ England had a similar experience in the first century of the evolution of the 
Cabinet system. 

* Cf, Political Testament of 1752. ‘ The first duty of a citizen is to serve his 

country. This duty I have attempted to carry out at every stage of my life. A 
man who, like myself, is entrusted with the honour of the highest office, lias sufficient 
opportunities and possibilities of making himself useful to his fellow-citizens. The 
love which 1 bear them gives me reason to deeire to render them a service even after 
my death. 1 am sufficiently conceited to believe that the conduct of my life might 
serve as a rule for those who will fill my place.* 

VOI,. II. — 77 
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either the wisdom or the right of the people to determine the main 
lines of policy. Political theory as yet opposed such a field of liberty, 
and the administrative science of Cameralism did not provide for the 
participation of the administered. All roads led to what is now 
called the Polizei- Stoat. We have already explained that Polizei in 
seventeenth- and eighteenth-century administrative and political 
science did not mean the mere maintenance of the peace. Its con- 
nexion with constabulary was inappreciable. It comprised almost 
all that we know to-day as the administration of economic and social 
institutions. Mayer, the German constitutional lawyer, defines it 
shortly : ‘ Police : that which gives the whole its distinctive mark, 
and becomes a comprehensive and systematic working-up of the 
human material available in order to lead it towards a great goal.’ ^ 
Its outlines were strict obedience of the subjects to the King who 
was the first servant of the State ; the legal omnipotence of the royal 
will ; a Civil Service which was the expression of this will ; and in 
practice the enormous range of the State’s power. But its full terms 
are to be discovered in the writings of the Cameralists, whose theories 
we have outlined in the chapter on ‘ The Conditions of State Activity ’, 
and of Christian Wolff, the ‘ official political philosopher ’ of Frederick 
the Great. 

Towards the time of the French Revolution the system no longer 
operated with the effectiveness of a generation earlier. Cameralism 
and mercantilism — it is possible even to talk of State Socialism ^ 
had led it into a range of activities which could bo successful only 
by decentralization and popular co-operation ; the military spirit had 
overcome that of social service, and strictly disciplined hierarchies 
ramifying through a large country were mentally too inflexible to 
invent the necessary devices to vanquish routine. The Service was 
obedient, but lacked that personal interest in the result wdiich is the 
salt of industry. Meier thinks that the Service was suffering from 
long over-discipline between 1723 and 1786. The single-headed 
genius had departed and multiple-headed Demos was not yet called 
upon to propel the machine or renew its defective parts. While 
Frederick William had been the personal president of the General 
Directory, Frederick the Great and his Cabinet now directed activities 
by memoranda, and the Central Departments increased in number. 
When Frederick the Great died the Directory had lost its cohesion 
and the Cabinet its driving force. 

‘ But this police-power says one of the greatest authorities, ‘ operated 
grimly and unmercifully ; with an impulse of eudaniomstic and social welfare 


^ Otto von Mayor, T)e,ut9rhc.s VermiHuTi^^erhi, 3rd Edn. (1924), Vol. 1, p. 38. 

“ Schmollor, Pre-uasische Verfassung, etc., GeseftirAte, p. 109. Cf. also Wolzondorff, 
Der Moderne PoUxigedaiike, Part I. 
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it threatened to annihilate the definite private sphere of individual freedom. 
It threatened, as TocqueviUe said, to change society into a prison or a barracks. 
In an Administrative Order of Baden in 1766 the following appeared : “ Our 
Royal Administrative Council is the natural guardian of our subjects. It is 
its duty to lead our subjects from error and show them the right path ; to teach 
them even against their will how to manage their own domestic affairs.” Were 
this standpoint accepted, then ultimately one would be obliged to place a State 
official by the side of each citizen for life.’ 

It wa.s Frederick the Great’s merit to have used the Civil Service 
for ends which he considered to be of worth, it was his defect that 
he did not reserve energy to overcome its depreciation or efiect its 
improvement. 1 His succPS,sors were unable to assimilate their gains 
in territory — between 1786-180G the population was doubled, and 
the area nearly doubled. At Jena the old Prussia nearly died of 
indigestion. For its unrejuvenated sy.stem had been called upon to 
consume a diet as enormous as it was unusual ; the economic and 
political ideas of a new age. 

The Revolutionary Age. There now took concrete and institu- 
tional form those conceptions of social relationships and government 
which were proclaimed by the pioneers of the French Revolution. 
The Physiocrats and Adam Smith powerfully challenged the economic 
assumptions of Colbcrtism and Cameralism, and they could be no 
less explosive of the political institutions which embodied them. 
Rous.seau and the Jacobins atomized the State before they recon- 
structed it, and made its integrated operation depend in the first 
place upon the interests and the will of the atoms. In Kant and 
his colleague Kraus, ^ at the University of Konigsberg, a stimulus 
was given to political and economic individualism and the reign of 
law in which each individual should be regarded as an end and not 
as a means. The enUghtened despotism of Frederick the Great and 
Christian Wolff were discredited by these new prophets, and those 
who sat at their feet in 1780 and the following decade were the fore- 
most officials towards 1800. If the startling ideas and events of these 
years made immediately no great inroads upon the institutions, they 
did upon the mind, of Germany. They did, in fact, cause a theoretic 
challenge rather than practical reform, at least until many years had 
elapsed ; and where reform was carried out, it was not a product 
of the population or of those who spoke for it, hut, in the words of 
the great reformer, Hardenberg, of a ‘ Revolution from above ’. The 
influences of laissez-faire and democratic theory were effective in 
Germany only upon a portion of the bureaucracy, and, further, upon 
the philosophers. It is fair to say that philosophy was aSected more 


* SchmoUer. Der Prcvssiftche BeamtensUind tinier Frederick William /, in Preuesieche 
dahrbiirher, Vol. 2(1, p. 553. 

^ See Cli. J. KrauH, Staatewirtschafit 5 vols., Konigsberg, 1808-11. 
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than the men with practical power. If in the first and second decades 
of the nineteenth century the Wealth of Nations was described by an 
influential professor as a revelation only equalled by the New Testa- 
ment, and the ability and character of men were judged by their 
attitude to Smithianismus, we can only remark that, hke the Gospel 
in the world at large, this, too, remained for the most part but a 
book with unbroken seals. ^ The doctrines and the events stormed 
wellnigh in vain upon the Frederickian State which one of its rulers 
had called a rocher de bronze. It is significant that no real reform 
was attempted until the disaster of Tilsit in 1807 ; and the reforms 
projected in Stein’s great year of office were only partially carried 
out. The fact was that monarchical ideas were strong because the 
monarchy had not been inefficient, and it had deadened the people 
with military discipline and conserved the economic and social 
privileges of a landed nobility . 2 A constitutional monarchy was the 
furthest point to which even Stein, a political regenerator of the first 
rank, was prepared to go. 

We are not here concerned with the various reforms produced 
between the Peace of Tilsit in 1807 and the downfall of Napoleon 
in 1815. The changes in local government will be indicated in a 
volume devoted thereto, and the central administrative reforms will 
be outlined later. For, from now onwards, the Frederickian system 
came under continual criticism, and we desire rather to discover the 
nature of that system from the criticism of it, than the respects in 
which it was altered. Its first great critic as well as its foremost 
regenerator was Baron von Stein.® 

The centralized, military and police-state held together until 
Napoleon smashed it. Only its desperate need caused King Frederick 
William III to invest with supreme authority the only man who 
was able to conceive, if not realize, the essential reforms. It was 
not Stein alone who conceived the reforms, settled their principles 
or worked out their details. He was encouraged and helped by 
colleagues and subordinates of equal genius in their own spheres — 
von Schon, Hardenberg, Scharnhorst, Gnciscnau, Vincke, and the 
two brothers Sehrotter and others. But he was possessed by the 

^ Cf. Diary of yinfkff August. 17U0 (cited Meier, FranzOsische Einfidsse, II, 172) : 
‘ I devoted this morning to reading the divine Smith, and I have made it a rule for 
myself to begin my day’s work by reading every morning a chapter of Smith.* . . . 
Yet in 1808 there is a quite new note : ‘ Whoever allows himself to be killed for the 
beautiful theoretical plirane that the State ought to let everything go its own way, 
may find a lesson upon consideration of the agricultural conditions of Eichafeld 

* Gooch’s Germany and the French Revolution, amply shows this. Those who have 
worked on the first-hand materials of Qooch’a book cannot fail to bear tribute to 
its conscientious and able scholarship. 

® Regarding Stem these works are valuable ; Ijehmann, Freiherr von Stein, 3 vols., 
1902 ; Pertz’s biography, to which Seeley was much indebted ; Seeley, Life and Times 
of Stein, 4 vols., London, 1879 ; Ilotzonhart. Die SlaaiH-und Reformideen des Freiherm 
von Stein, 1927 ; Ernst von Meier’s books already mentioned. 
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passionate desire for his end, the capacity for sustained endeavour, 
and the flaming but controllable impatience, in the degree of intensity 
which convinces the doubtful and overcomes the obdurate. This 
spirit, aflame and invincible, was conducted by a mind and character 
formed and tempered by affairs. Experience as a Prussian official 
for nearly a toarter of a century had taught him the nature of the 
Prussian bureaucracy ; and to him, that nature was S 5 Tionymou 8 
with ossified wteakness. 

By 1806 Stein was rc.sponsible for indirect taxation, State mone- 
tary administration and commerce and industry. He reformed the 
Salt Administration, established a State Office of Statistics, caused 
a far-reaching reform of taxation and inland tariffs. Stein laboured 
amid colleagues who were driving Prussia, by their foreign policy, 
towards the terrible defeat at Jena. On 27 April 1806, he wrote the 
first of his famous memoranda, the ‘ Memorandum on the deficiencies 
in the organization of the Cabinet and the necessity of constituting 
a Ministerial Conference ft was the indictment of a system which 
could live and work beneficially where a king like Frederick William I 
was at its head ; and the indictment formed the theoretical spear- 
head of an attack by Stein and his friends upon those who were taking 
Prussia to her doom. From Nassau, his home, Stein issued a second 
memorandum upon administration and policy : the Nassau Memor- 
andum, ‘ On the efficient Constitution of the Central and Provincial 
Finance and Police (Administrative) Authorities in the Prussian 
Monarchy ’.2 In August, 1807, the King found that Prussia in its 
deep distress could not do without Stein, and he was called back to 
what was the virtual Regency : for his rivals were now scattered as 
he had demanded before his dismissal. Stein was destined to hold 
this position for fourteen months only, as Napoleon caused his dis- 
missal in November, 1808. In that fourteen months Stein and his 
friends planned and partly carried through reforms which were decades 
overdue, and like all real reformers Stein was fiercely hated by the 
ineffioients, the proteges, the possessors of threatened class and 
financial privileges, and all those whose ease was disturbed by his 
unflagging vigour. 

Stem’s criticisms were directed against both the form and the 
spirit of the administration. He looked to reforms in the direction 
of decentralization and popular consultation, and a rearrangement 
of central machinery. As regards the latter he suggested, in order 
to overcome the growing gulf between the special departments and 
the lack of unified direction, that in place of the Cabinet (which 

' * Darstellung der fehlerhaften Organisation desKabinets xind der Notwendigkeit 
der Bildung eiiier Ministerial-konferenz.’ 

* ‘ t)ber die Zweekmassige Bildung der OI>ersten und der Provinzial Pinanz nnd 
l^oJizeihehdrden in der pioussischon Monarchie.’ 
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though atrophied allowed of illicit influence upon the Crown) there 
should be a Council of Heads of Departments who would be relieved 
of concern for details, and direct and supervise the execution of the 
general policy of the country only. In this system the King was to 
receive advice only from these Ministers, and to command through 
them only. This would limit personal government and, at least, 
weaken the influence of territorial differences which had hitherto been 
emphasized owing to the division of departments upon a provincial 
basis. A single Treasury was to take the place of the numerous 
Treasuries. Over and above the suggested Ministry there should be 
a Council of State (Siaatsrat) to exercise an even more general and 
common directive influence upon the various departments of govern- 
ment ; to give advice on new legislation, to discuss questions affect- 
ing all or many departments. It was to be composed of the Princes, 
Ministers, high officials and others appointed by the King. This 
Council, whose uses seem to the critic to be an unnecessary addition 
to the Ministry, never came into existence. Wc have already used 
the term ‘ Minister It was Stein’s project to abolish the ‘ Board ’ 
or ‘ Collegiate ’ system, and to have a single head for each depart- 
ment. These heads in Council, under the permanent Presidency of 
the King, would have had many points of resemblance to the early 
Cabinet system in England, but since Frederick William III preferred 
one Minister to act as intermediary between him and the others, a 
Cabinet system could hardly be said to have come into existence : 
instead, one Minister became predominant and this gave rise to the 
modern German Chancellorship and Prussian Minister-Presidency 
which still strongly retain and reveal their embryological features. ^ 

The Provincial authorities were to be reorganized so that each 
branch thereof corresponded in extent of administration with a 
special central department ; and all affairs, it was suggested, which 
could be left to the independent local execution by these provincial 
authorities ought to be. A large reorganization of the local agencies 
of the central authority should then follow. 

It is at this point that Stein utters those opinions about Prussian 
administration which most concern us.^ 

‘ The provincial departments wiiich are constituted of paid officials are easily 
and usually pervaded by a servile spirit, a life in forms and routine, ignorance 
of the district administered, an indifference to and often a mocking scorn of 
it, a fear of alterations and novelties, which cause increased work, oyorloading 
the better officials and escaped by the inferior. When the owners of property 
are excluded from any participation m the provincial administration, that band 
which binds them to their Fatherland remains unused ; the knowledge which 
he acquires by hia connexions witli his estates and fellow-citizens is sterile ; his 
desires for improvements which he sees arc necessary for the mitigation of causes 

» Cf. Chap. XXV supra. 


* From the Nassau Memorandum. 
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whioh oppress him, beoome fainter or are suppressed, and his d^ire and energies 
which he would gladly dedicate to the State under certain conditions are spent 
in pleasures of all kinds or dissipated in laziness. It is really stupid to see how 
the owner of an estate or any other property of great value is robbed of any 
participation in the affairs of his province whioh, however, is exercised (but 
unused) by a stranger, one who does not know the country, an official who has 
nothing in common with it. As the property-owner is removed from any co- 
operation in government, the social spirit and loyalty to tho monarch are killed, 
the antipathy to the government is strengthened, official places are increased 
in number and the costs of administration are augmented, because the salaries 
of officials who wish to live on their pay alone, must be related to their needs 
and status. Experience shows the truth of this observation, and if you were 
to transfer the important activities of the Landrdte to paid officials of tho non- 
propertied class, then moat certainly the costs of the iMndrdte's administration 
would rise. Further, my official experience convinces me, firmly and vividly, 
of tho excellence of properly constituted estates, and I see in them a powerful 
means of strengthening government by the knowledge and standing of all the 
educated classes, of binding them all to the State by persuading them by par- 
t iidpation and co-operation in national afiairs. to give the energies of the nation 
a free activity and a direction towards the socially useful, to guide them away 
from wasteful sensual enjoyments or from empty metaphysical brain-weavings 
or from the pursuit of merely egoistical ends, and to maintain a well-educated 
organ of public opinion, which one at present vainly attempts to gather from 
the opinions of individual persons or individual groups.’ 

‘ If one is convinced of this truth, that tho participation of the property- 
owners in Provincial Administration would lead to most beneficial consequences, 
then we must turn our attention to laying down what business should be trans- 
ferred to th(‘m. , . . Economy in admini.strative expenditure is a less impor- 
tant advantage which will come about by the acceptance of the suggested par- 
ticipation of the property- owners in Provincial Administration ; much more 
important is it to vivify the social spirit and civic sense, to use the latent or 
falsely directed energies, the unassembled knowledge, to connect the mind 
of the nation, its opinions and creeds, with that of the State Departments, 
to resuscitate a feeling for the Fatherland, independence and national honour. 
The miscellaneous formalities and official routine of the Departments will be 
shaken to pieces by the appointment of people from tho pell-mell of practical life, 
and in its place there will come a more energetic, strongly striving creative spirit 
and a wealth of opinions and attitudes taken from tho fulness of Nature. . . 

Similar judgements are to be found scattered throughout Stein’s 
written remains. For example : 

‘ Wo are governed by paid, hook-learned, disinterested, propertyless bureau- 
crats ; that will suffice so long as it suffices. These four words contain the 
character of our and similar spiritless governmental machines : paid, therefore 
they strive after maintenance and increase of their numbers and salaries ; hook- 
learned, that is, they live in the printed, not the real world ; without interests, 
since they are related to no class of tho citizens of any consequence in the State, 
they arc a class for themselves — the clencal-caste ; propertyless, that is, un- 
affected by any changes in property. It may rain, or the sun may shine, taxes 
may rise or fall, ancient rights may be violated or left intact, the officials do 
not care. They receive their salary from the State Treasury and write, write 
in quiet corners, in their departments, within specially-built locked doors, con- 
tinually, unnoticed, unpraised. And then again they educate their children 
for equally useful State-machines. — One machine (the military) fell on October 
14th, 1806. Perhaps the writing-machine will have its 14th October ! There 
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is the ruin of our dear Fatherland : bureaucratio potRV and the our 

citizens ! ’ 

Such quotations could be repeated ad nameam. They would 
add nothing to the essential conception of these two passages which 
make quite plain the extent to which the Prussian Civil Service had 
been smitten by the peculiar blight of that particular profession. 
Similar views were shared by Stein’s friends, and we need not expatiate 
upon them.^ 

The Service lacked life, inventive power, ability to serve the needs 
of the population, enterprise : impotence had overcome it and it was 
out of touch with the life which surrounded it. 

Character of the Bureaucracy in the Nineteenth Century. 
Judgements of that kind continued to be passed upon the Civil Service 
throughout the course of the nineteenth century. What is extra- 
ordinary, however, is that the rest of the world somehow formed the 
belief that this Civil Service was the ablest in the world ; and in 
fact, it did some first-class work. Even while Stein was writing in 
retirement it carried out, under Hardenberg’s Chancellorship, many 
far-reaching reforms, and it continued to do so until after the middle 
of the nineteenth century, without the co-operation of a representative 
assembly. There is no doubt that it did good work : there is equally 
no doubt that great trouble was taken to make it an efficient instru- 
ment by careful attention to the conditions of its recruitment and 
discipline, and political thinkers, especially those of a romantic cast of 
mind, like Adam Muller, himself at one time an official, and Hegel,® 
looked to the Civil Service, as the saving caste in the State. But, 
apparently, some critics thought life was better without State activity 
and Civil Servants, while others believed that good work could have 
been improved and purchased at a smaller material and spiritual cost 
to the nation had representative assemblies shared its absolute power. 

By 1800, a reform should have been made of the educational pre- 
paration for the Service to correspond with the tasks set by an age 
new to Germany. It is material, therefore, to review the type of 
criticism passed upon the ethos, and the mentahty of the Service. We 
later proceed to a study of recruitment in the nineteenth and twentieth 
centuries. 

)): % ife 9fe aft i|( 4e . 

In 1844 there appeared at Hamburg a small book entitled Bureau- 
cracy and Officialdctn in Germany.^ Upon the title-page appears a 

^ E.g. in the tract, Vi^oJier und Wofcin, by Siaataminiater von Schon. 

* E.g. Adam Muller, ‘The politicians and the Civil Service produce the State’; 
Hegel, PhiUisophie deB lierktes, paras. 287 ff, : ‘ Here is found the conjunction of 
universal and particular interests, a union which constitutes the conception and the 
internal stability of the State/ 

® hvTeaiikratie uhd Bcamfentuw iti Deulschlandy I. Premzen, Hamburg, Hoffmann 
and Canute, 1B44, p. 72. The author’s name does not appear, and the book pur» 
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quotation from Aneillon, the Prussian Minister, which runs ; ‘ Kin^ 
have really only two things to fear : the one-sidedness of opinions and 
resolutions, and the egoism and vices of officials. The only power to 
counteract these is the establishment of representative assemblies and 
the local authorities, and a free press.’ The author attempts to show 
how enormous is the size of the Service, an exercise which earlier and 
later generations have all enjoyed. He arrives at a total of 700,000,^ 
and says ; ‘ These 700,000 promote the welfare of the subjects, secure 
their life and property, administer education and instruction, judge 
evildoers and edit, inspect, super-edit, control, decree, foster, joum- 
abze, chew over, insinuate, execute, remit everything, and so on.’ 

Civil Servants are accused of lacking patriotism, which in their 
case is replaced by an egoistic seeking after material advantages : ‘ The 
State is considered a milch-cow.’ Such an egoism can be cured .by 
nothing less than decentralization and a diminution of governmental 
activity. The Service had become a caste, sundered from the rest 
of society, in particular, owing to the stringency of official secrecy, 
whicli unduly prevented Civil Servants from discussing affairs with 
the public whether orally or through the Press. 

The heart of this discussion lies in the analysis of the ethical code 
prevailing in the Civil Service. The anonymous writer refers to 
Schon’s comparison of the Prussian bureaucracy with the Catholic 
Church ; ‘ The Prussian Bureaucracy is an institution in the same 
sense as the Cathohc Church.’ This comparison, seemingly para- 
doxical, is of surprising truth, and ‘ it is a curious contrast, that the 
first Protestant State of the Continent uses, as the basis of its adminis- 
tration, a principle which is the strongest pillar of Ultramonism ’. 
(Not so curious or surprising, as we shall see when we arrive at the 
end of our discussion of modern administration.) 

‘ This principle says a German newspaper, ‘ may perhaps not be expressed 
in the official canons of the Pru^ian administration, but it is nevertheless exis- 
tent : it is a certain stability of the administrative mentality which, as through 
tradition or occult power, lives on from generation to generation, and under- 
stands how to make itself mdependent of |>er8on8, and saorifiGes unto itself all 
people with different views.’ 

Like the Catholic Church, it tolerates no deviation from the faith, 
not the slightest, lest one change produce a greater. Fearful of losing 
its power, it does not accommodate itself to progress. 

‘ The spirit of Prussian administration is in many respects in direct con- 
tradiction to the spirit of the Prussian State, that is, the Prussian Government, 


ports to be a translation from the English of the steward of a Lord, who was in Ger- 
many for nearly ten years. The book is wriUen with so much animus, such a bitter 
hatred of the bureaucracy that it is doubtful whether an Englishman would have 
been so interested in German affairs. 

^ They include the judicial authorities, the teachers and the clergy. 
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and should the Government desire to be never so liberal the Administration 
will maintain the opposite tendency as long as it can. The contradictory ele* 
ments are, on the one side the spirit of the Reformation State, on the other, 
organization according to the military State. The former is the ally of popular 
activity, the latter the resort of reactionary administrative activity. Bmeau- 
cracy can as well be compared with the military system as with a hierarchy, 
and is often compared with it. The three are parallels : military, hierarchy, 
bureaucracy : all rest upon the divine right of despotism, which wills no excep- 
tion, no leniency, no progr^s, but only blind devotion and the eternally un- 
changeable acknowledgement of its infallibility. The three maintain them- 
selves by unconditional obedience ; the means by which obedience is main- 
tained is fear ; and this is maintained by dependence. The dependence of 
Prussian Civil Servants is rigidly secured by two devices : secret reports and 
the strict maintenance of official secrecy. The former reminds officials every 
moment of their superiors ; the latter of the office ’ (pp. 34 and 35). 

The result is a machine directed against the people, at least, when 
the people’s will is something other than the will of the Service. Within 
itself the organization receives its direction and energy from suspicious 
severity, and the control of detail by superiors, not from trust of the 
freely exercised discretion of suborduiates. The moral strongtli of 
the officials is not evoked ; and with all its mechanical accuracy the 
administration lacks a spirit of honour. The translation of the Ten 
Com'inandments of Officialdom shall conclude our account of this anony- 
mous diatribe. 

‘ I. Thou shalt have no other Oods but me ia the first Commandment of the 
Cliief, whether he is at the head of a Ministry or of a Patrimonial Court with 
two officials, whether he administers the finance of the whole country, or merely 
collects a poor rate. This auto-dcism, this self-worship, is officialdom's common 
holy creed, its one glorifying article of faith : whoso docs not follow it is treated 
and persecuted as an apostate or a heretic — if not with actual fire and sword, 
yet in a fashion which burns and smarts as though with fire. 

‘ II. Believe in my infallibility and acknowledge it slavishly ! — a superior 
officer is above all errors; and the words which he hourly has upon his lips 
are : I never err ; I can \ udgo by myself ; only 1 have the right to make a 
decision. What I say and command, has the force of law and there is no legal 
recourse against it. It must be executed, that is to say, what 1 will must happen, 
otherwise you risk your life. 

‘ III. Do not contradict me ! Whoso violates this rule has forever lost — a 
salary. 

* IV. Thou shall not he heard ! For I propose increases of salary. 

‘ V. Remember the secret conduct reports! I am the Almighty Judge of this 
holy and secret officials’ Vehmgericht, 

‘ VI. Thou shall not be seen I I propose Titles and award Testimonials. 

‘ VII. Thou shall not CAWet the pleasure of talking evil of rm ! The “ (Vuel 
President ” is the chief character m the German theatre. 

‘ VIII. Be faithful and true to me I I can obtain an extra job for you. 

‘IX. Honour me and betray me not! 1 propose — Honours. 

‘X. Show thyself always pleasing to me; because, know this, I dispense 
the fund for Gratuities. 

‘Thus, the Ten Commandments of the Official Divinities. Subordination 
is the Holy Ghost which speaks with fiery tongue and permeates and illuminates 
every one.’ 
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There are many other opinions of interest in this brochure, but the 
chief substance has been given and it shows, we think, where the fault 
of the Prussian Civil Service was considered to lie in the decade 1834 
to 1844. A year afterwards this criticism was supported by a book 
called, The Prussian Bureaucracy.^ Its temper is similar to that 
which we have just described, but it surveys the field with a more 
level and composed demeanour. It is antipathetic to the Civil Service 
because that Service is not directed and controlled by the people, and 
the author deems that from this fact flow a number of evils, chief of 
which, summarily described, are bureaucracy in the Service and the 
political nonentity of the citizens. Since 1815, in fact, the Civil 
Service had been the instrument of oppression of Liberalism, and it 
is not surprising to find here as elsewhere judgement centred not 
upon any examination of the technical efficiency of the Civil Service 
in its admitted purposes, but upon the folitical complexion of the 
critic. Were the writer convinced of the value of an absolute, anti- 
liberal State, then the Civil Service seemed to him a splendid instru- 
ment ; but were he in the ranks of those fike Borne and Heine who 
fought for a Liberal Constitution, then the Civil Service was at once 
dubbed a bureaucracy and reproached with showing all the worst 
features inherent in such a governmental system. The author whose 
work we are now discussing confesses this power of the point of view 
over the judgement, for he says 

‘ It in one of the chief purposes of this book to show, by an appeal to facte, 
that the Administration in Prussia is in no way qualified to be a substitute for 
the Constitution, that much more, it is the administration which makes a Con- 
stitution most urgently necessary, together with the freedom of the Press and 
every kind of publicity belonging thereto.’ 

It is from this level that the author surveys and describes his 
field. 

It is not the organization, he says, that makes a Civil Service 
bureaucratic, but the spirit that moves the organization. 

‘ By bureaucracy we here naturally mean not the form, but the spirit, not 
the body, but the soul. We mean what lias generally come to be denoted as 
bureaucracy : the surplusage of officials and their activity, the abuses and evils 
of officials and departmental authority. The word bureaucracy is invective, 
which we cannot properly translate into our mother-tongue any more than we 
translate such words as despotism, canaille, etc.’ 

This bureaucracy directly issues from Prussian absolutism. Por 
absolutism is to be maintained only by centralization and a military 
and civil army. Although such absolutism came to pass under 

^ Die preusziscJie Burmnkraiie^ von Karl Heinzon, Darmstadt, 1845. Parts of 
this work, which had appeared as articles in tho Press, had been plagiarized by the 
earlier work, especially the comparison between the Catholic Church and tho Military 
Service. 

“ Op. oit., p. 71. 
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previous rulers, bureaucracy originated only when the Head of the 
State lacked energy and benevolence. For these, as it were, are 
the salt which preserves absolute monarchy from deteriorating into 
bureaucracy. Frederick William III had not the character either to 
realize the absolute state by his personal force and application, or to 
call in the people to share in the task of government. His only 
resource was to construct as completely as possible ‘ the oiiicial, the 
documentary and the police state ’. 

‘ This kind of State promised best of all to accept the role assigned to it : 
to be an ever-ready instrument* mechanical* meticulously systematizing, regu- 
lating in military style, and never overstepping the customary measure and 
therefore never following its own. Once the rules were laid down one needed 
only to keep witliin the track and could then arrive happily without being troubled 
by special inconvenience and danger.’ 

Thus, this force grew beyond its original conception and finally 
ruled not only the people but even the King ; just as long ago the 
Praetorian Guard had acquired the power which they had originally 
been employed to establish for the Emperor. 

In such a system it was bound to happen that the Civil Service 
felt its significance and status to be bound up with opposition to the 
people. It was forced by the situation in which it was placed, as 
defender of absolutism against the demand for representative govern- 
ment, to make its primary purpose consist of its own continued 
being and activity. It could not criticize its own composition 
and seek to remedy its defects or invigorate its spirit, nor could 
it tolerate criticism from without. Benevolent in intention, in 
manner it could not but be oppressive. ‘ In England orders were 
given by the Ministers who acted on behalf of the people ; in Prussia 
orders were given by the Civil Service not only to themselves but to the 
people.’ There had been some hope of improvement during the dark 
days of the Napoleonic victories, but with the fears vanished the will 
to reform. The bureaucracy knew very well that had there been 
reforms of any significance its hour would have struck. If it now set 
itself up as a substitute for a Constitution, we should expect it to be 
perfect. But what imperfections it possessed ! It was extravagant, 
considered its own interests prior to the people’s, did not give the 
latter a clear and honest reckoning, could not bear the light of pub- 
licity, shuddered at every breath of freedom, used secret and dis- 
honest means to obtain its ends, demoralized the people. . . . Some 
laws showed bad drafting, though drafting was one of the things upon 
which the Civil Service prided itself. 

The usual comparison with a military force is made. 


‘ The military State and the bureaucratic State do not merely exist the 
one beside the other, they co-exist, they mingle. This occurs, on the one side, 
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by the eentralizstion of bofli institutioos in the hands of an absolute ruler and 
by the material support of the one by the other, on the other side there is the 
arrangement whereby military persons after a certain number of years of service 
are allowed to transfer from the military to the civil service. By this means 
the civil service is constantly being filled to an extraordinary degree by the 
military element and provided with thousands of tools who are accustomed 
to command the inferior as much as they are to obey their superiors.’ 

Stein had called this organization ‘ spiritless ’ ; another official of 
genius had denied its power to think, a famous publicist said that 

‘ in the murky, thick and close air of the office, the Civil Service, ever brooding 
over papers and memoranda, developed a documentary cretinism which de- 
ranged all higher mental powers and raised their gland-secretion activities to 
the point of monstrosity.’ 

The writer then analyses first the relationship between the Civil 
Servants and the pubho, and then the relations of the Civil Servants 
among themselves. We cannot follow out the analysis in the text, 
but the material portions thereof will be fmmd in the footnotes and 
the attention of readers is especially called to the first on the Civil 
Servant and the Public, to the second which describes the relationship 
of superior and subordinate, and the third, which considers the 
problems raised by the Secret Reports. 

The relationship between Civil Servant and the pubhc may be 
epitomized in the words of the author as : ‘ The hmited vision, the 
pedantry, the dark ignorance, inhumanity and arrogance ' of the 
official, and the lack of remedy of the public. 

This continued until the recent past to be a characteristic of the 
German Civil Services, not merely the Prussian, and history quite 
clearly shows that the reason of it is the lack of Parhamentary insti- 
tutions, or perhaps it would be truer to say, the Parhamentary state 
of mind. While that state of mind lacked force, absolutism prevailed, 
and every Civil Servant was bound to be actuated by the intentions, 
benevolent, offensive and defensive, of the master spirit. Hence the 
analysis presented in the work now under discussion, and similar 
analyses thenceforward until the present time.^ 

The relationship between superior and subordinate is analysed 
with much acuteness of mind and is evidently founded on experience. 
On the one side there is the lust for power and dominion, with their 
cognate qualities and behaviour, and on the other side, cringing ser- 

' Heinzen, p. 144 ff. -. ‘ The distinction between the office and the official should 
in the political world be maintained as steadfastly as the distinction in the literary 
world between the poet and the poem. But this conception is more difficult to 
teach an official than a poet. By their behaviour, with sinister conceit, they not 
seldom set themselves above their profession, and instead of being the servants of their 
office, they wish merely to use it, in order to act os masters.’ Louis XIV said : ‘ I 
am the ,Statp ! ’ Very many wnting-desk-kings and office-Louis wish to copy him 
and say : ‘ my office — e’est moi * * The writer talks of ‘ such official anthropomor- 
phism ’ ; and does not spare the faults of bureaucracy. 
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viJity, sycophancy, and those habits which men develop to propitiate 
the object of their fears, ^ and, further, the necessary degeneration of 
all qualities of initiative and independent creativeness in the official. 

The Secret Reports constitute a vital element of the German Civil 
Service ; an indispensable incentive to produce the character approxi- 
mate to the times before the advent of democratic control. The 
system threw the Civil Servant entirely under the domination of his 
superior. Until the Constitution of 1919 these reports could not be 
inspected by the person reported upon, and though, between 1845, 
when this account was written, and 1919, a disciplinary procedure was 
established which went far to abolish the arbitrary, the Civil Servant 
could never know what sort of a storm was brewing which might one 
day unexpectedly burst upon him. The moral atmosphere of the 
Departments was charged with mistrust, espionage, fawning humility 
and minor treachery. ^ The compelling proof of political importance 
is inclusion in the Constitution ; and the right to inspect these reports 
was included in the Constitution of 1919. 

Survey. Before we can pass to a consideration of the period 
from 1850 or thereabouts to the present, let us survey the position so 
far reached. Prussia, and with some variation the other Germanic 
States, was governed in the middle of the nineteenth century by an 
official hierarchy wliich was intensely bureaucratic in temper, un- 
controlled by any popular representative institution ® and con- 
temptuous of such, its jurisdiction of exceedingly wide extent and 
managed through centralized institutions, excellently efficient in 
formal and routine functions and adept at the drafting and inter- 
pretation of rules and laws. This efficiency was assured by the rules 
of recruitment, and the ascription of a special social prestige to the 
Service. ‘ These did not any longer produce inventiveness and plas- 
ticity of mind. Gf this we have Bismarck's assurance baaed upon 
his own experience as Rcferendar just before 1810.^ We shall see that 
as soon as Germany was called upon to serve positively and construct 

* Op. cit., p. 161 ff. 

* Op. cit., p. 166 ff. The effects on the service arc thus analysed : ‘ It is very 
natural, that the chief concern of the subonlinate will not be to fulfil his duty and 
satisfy his conscience, Init to propitiate his superior ; that ho will do his duly not 
for its own sake, but always with an cyo to tho secret reports and hia superior ; that 
he will do his work only according to his moods and weaknesses ; that thereby he 
learns to make prctcjicc the chief thing, and therefore the official who dances best 
to the superior’s tune comes to be considered tho best official, that withal all inde- 
pendent sense of duty, issuing from conviction and personal initiative, falls into dis- 
credit and loses prestige. . . . What a temptation to the domineermg and unjust 
on the one side, and what a school of servility and abasement on the other 1 ’ 

* Cf. J. S. Hoffmann, M onarchisches Frinzip (1911), p. 19. 

^ Cf. Perthes, Ver Staatsiienat in Freuszeri. (1835). 

® Cf. Hefiections and RewtrAScences (Tauchnitz, I, 33) ; ‘ The officials of the right 
worshipful royal Prussian Government were honest, well-read and of good breeding, 
but their benevolent activity did not always meet with recognition, because from 
want of local experience they went to pieces on matters of detail . . . etc.’ 
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in the field of modern social and economic problems, instead of merely 
to keep order, the Civil Service was deemed either to be insufiicient 
by itself, to need the aid of other institutions, or to require a radical 
reform of its education. In the general analysis of the problem of 
Civil Service activity we argued that it was impossible to state the 
efficiency of a Civil Service in quantitative terms : in other words, to 
rate it. This holds good of the Service we are now describing. It is 
possible to find dozens of analyses such as those we have already 
reviewed in the course of this discussion, but there is none which has 
not its own subjective scheme of values and standards. These are 
proper to the author and they determine his adjectives. There is no 
calibrated precision in any judgement, even in those where the authors 
would most desire them.^ Fear, contempt, obedience, loyalty, high 
praise were the various actual tributes paid to the Service and. they 
were never expressed in a quantitative assessment. If, then, the 
Civil Service was praised for its compctrnce, it was by reference to 
a Weltanschauung, and not seldom by comparison with the truly 
wretched technical defects of the Services of France, England and 
the U.S.A. If, on the other hand, it were censured, it was less on 
account of the ability with which it did its work than on account of 
the ultimate rightness or wrongness of that work being done at all.* 

The books and the men 1 have consulted lead me to believe that 
between 1815 and 1871 the technical efficiency of the Prussian Civil 
Service was of a very high grade, and on the whole quite sufficient to 
the tasks imposed by the political, social and economic conditions of 
the time. Not, indeed, until the third quarter of the nineteenth 
century did that country begin to be shaken by the mighty travail 
of a new order of State and society, and until the issue of that travail 
required official care the old dispensation worked not unsatisfactorily. 

Social Composition of the Service. The Prussian Civil Service 
was in its upper ranks the product and the monopoly of two classes — 
the nobility and the upper middle class, or the ‘ bourgeois patriciate ’ 
as it is commonly called. The avenue to power was not open to the 
classes lower than these, for the necessary educational preparation 
presupposed means which could maintain a young man in easy and 
respectable circumstances until about the age of twenty-seven or 
twenty-eight.* Even were these means available, yet further obstacles 
were placed in the way of general recruitment : the candidate was 
required to be ‘ friendly to the State ’ - that is to say. Conservative, 
of family standing, a member of students’ corps or a reserve officer, 
and as a rule a Protestant Evangelical. Hanover was especially 
•subject to the class monopolization of the Civil Service.* There were 

^ Cf. Perthfs, op. cit. 

^ Cf. Cobdon'a tribute to its efficiency ; Morloy, Lt/e, Letter, 1838. 

® Perthes, op. cit. * Cf. Oucken, Rudolf von B^nnigstHf Stuttgart, 1910, I. 33 ff. 
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certain advantages about 'x>f recruitment : the family 

tradition of State service wJT a valuable guarantee of loyalty and 
devoted industry, the youfg^en had a habit of government, and a 
sameness of origin gave riseio^s^wTif de coi‘psd But what was praised 
as esprit de corps by one adHspi people was blamed by ever greater 
masses of the population as tlte'-caSte spirit, not something which 
impelled to the ehn of concerted activity but that which fostered a 
forbidding exclusiveness. The habit of government learned on Junker 
estates was apt to take on a sinister aspect to those who experienced 
its exercise — class rule and class government were bitterly resented, 
and the bureaucracy, especially those who were drawn from the army, 
was the anathema of the growing working-class movement. Loyalty 
and devoted service are not synonymous with administrative and 
political creativeness, nor with service to the whole of society regardless 
of class privileges. But here the discussion of German bureaucracy 
must merge with that of other countries. We shall compare their 
ultimate solutions in the same chapter. 

^ Cf. Hegel, op. eit., para. 207 : ‘ The membora of tho executive and the State 
officials constitute the main part of the middle class, in which are found the educated 
intelligenco and sense of right of the mass of the people. . . . The sense of state 
and the most conspicuous education are found in the middle class, to which the State 
ofiiciaU belong.’ 



CHAPTER XXIX 

ORIGINS AND GENERAL CHARACTER: FRANCE 


A nalysis of tlie growth of Grerman administration has made 
us aware of the problems encountered in its growth, by the 
modern state, and it is not necessary to enter into such detail 
for France. A"ct wo must make acquaintance with the chief charac- 
teristics of the administrative institutions and manners to which the 
France of the nineteenth and twentieth centuries was heir. For the 
history of these later years has consisted very largely of the attempt 
to escape from the deficiencies of the administrative organization and 
spirit developed in the centuries we call colled ively the micien regime. 
The attempt to escape has been less forceful than the avowal, so that 
the anoien regime is still more than a reminiscence. 

The features of French administration which leap to the eye from 
the study of its develo])ment are (Vntralization, Btatisme, Venality 
of Offices, Passion for Place, Caste-diiicrcntiation of Officials, Popular 
Detestation and Suspicion of Public Administration, and the Estab- 
lishment of Administrative Law.* All of those, excepting the Venality 
of Offices, are still present in modern France, but with differences of 
importance due to the influence of respect for private and local liberties 
and the abolition of arbitrary government. The Venality of Offices 
was killed by the revolutionary principle of ‘ the career open to the 
i.alents though it has taken over a century to destroy its successors, 
Favouritism and Patronage, and replace it completely by recruitment 
by merit. Those qualities are products of the awien regime, and the 
widcly-ciirrcnt popular notion that centralization and the power of 
the State are Napoleonic creations is erroneous : Napoleon was given 
as many opportunities as he made. 

Centralization. France is the classic home of centralization, 
as it is of the doctrine of royal sovereignty, and for the, same reason. 
Tlicse are not emanations of the French racial character, but the direct 
results of French feudal arrangements, winch created hundreds of 
independently privileged lords and localities. The first result was a 
polyarchy indistinguishable from anarchy, though it was then the 


^ Administrative Law is not discussed in this cliapter, but below, in Chap. 
XXXVI. 
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natuial order of society, ancVtlte!^ second, rivalry between the equally 
privileged for personal predominance This competition among ducal 
houses filled the twelfth to^the sixteenth centuries with war, rapine, 
daily violence, assassinations, murderous treachery, cynical ruses, 
misery among the common people, periodical despoliation of the 
bourgeoisie, while Kings and would-be Kmgs died early and sudden 
deaths by poison or the dagger Yet fitfully a single power added to 
its dominions Under Louis XI and Charles VII, in the last quarter 
of the fifteenth century, one ducal house after another was destroyed 
by bloody executions and the appropnation of its lands, and the 
authority of the Kingly house was extended not only over territory 
but over economic and social life The usual phenomenon of centraliz- 
ing power was witnessed . tlie Crown called to its aid not nobles, 
but clever and insignificant persons, and it showed mildness towards 
the bourgeoisie By the end of the fifteenth century Monarchy had 
estabhahed itself, and from that time it sought to make good its 
hardlv-won aiithoiity by the imposition of its governing will all over 
its diverse conquered lands The Italian wars at the turn of the 
century, the struggle wntli Austria, the Wars of Religion, lasting till 
nearly the end of the sixteenth ceiituiy, did not entirely stop this 
process, but it required a warrior and statesman as capable and bold 
as Henry IV and a counsellor of genius and extraordinary devotion 
like Maxinailian dc Bethune, Duke of Sully, to overcome the disrup- 
tive forces, reinstate peaceful unity <ind make the monarchy an ever- 
present condition as well as a name Tlit da\s ol the centripetal 
forces were numbered Bielnlieu timveited, as we shall show later, 
the local niihtaiy agents ot the central authority into the normal civil 
government of the jirovimes, and Ins pupil and successor, Ma/arni, 
vanquished the last gieat noble resistance to the royal power La 
Fronde From the accession of Louis XIV the monarchy was unchal- 
lenged b\ the feudal pretendcis and it turned its attention away 
from the hist task of all governments, the leduction of opposition, to 
the second, the regular piovision of daily utditics Long reflection 
upon the struggles of the monarchy with its noble competitors, has 
convinced me that the grimness of French centralization was a diiect 
and natural answer to the ungovernable refusal to be governed Its 
exaggeration exaggerated centralization, which persisted throughout 
the reign of Louis XIV and Louis XV m both it was the source of 
bitter complaint by the J’arliaments and loc al authorities Under 
Loms XVI it continued to function, but towards the time of the great 
Revolution its character softened, its despotism became, m the 
language of the late eighteenth century, ‘ enlightened ’ and ‘ humani- 
tarian Nevertheless, a formidable despotism it was , the people 
had no effective part m either central or local decisions , and it 
required even more than the Revolution of 1789 to secure it Centrah- 
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zation, for the inception of which there had been reason grounded in 
vital necessity, remained in existence owing to the laziness, the 
cowardice, the ignorance of governmental science, the want of con- 
science, of Kings and statesmen, and the waste of time and resources 
upon foreign wars. 

Let us see through what institutions this centralization operated. 
The monarchical power was extended by the institution of Intendants, 
that is, by representative managers or administrators. Their history 
appears hke successive waves from a central source — a weak and 
transitory movement first begins ; the next is more definite as the 
purpose of Richelieu and Colbert behind it is more conscious and 
dehberately planned, and it overwhelms the ground before it by its 
purposeful force ; the tide being full in the last years of Louis XIV and 
the reign of Louis XV, it masters all obstacles and it recedes only when 
the monarchy under Louis XVI is affected, though not completely 
convinced, by the strange but compelliivg philosophies of the democrats 
and the Eneyolopa'diats. 

Since Tocquevillc wrote on this theme a multitude of studies have 
appeared, but none trace the history continuously from, let us say, 
Richelieu’s time. French scholars themselves deplore this,^ but with 
the e.xcoption of scanty sketches, no continuous narrative has been 
produced. The student is compelled to piece together a number of 
monographs which not infrequently overlap and always leave gaps. 
Most characteristic of the kind of attention paid to administrative 
history is this, that the writers are interested only in the highest officers 
in Paris and the Provinces, but have little interest in the subordinates 
who, without any doubt, as we know from contemporary government, 
must have been the aspect of administration most apparent to the five 
senses of the governed. These are, however, dismissed in the lump, 
in the discussions of Venality and Patronage, and are with insignificant 
exceptions otherwise unchronicled. 

The Intendants. Mucli has, how'cver, been said about the 
Intendants. Some wrifer.s relufe them, though remotely, to the 
missi dominici of Charlemagne and the cnquestcurs royaux of Saint 
Louis,^ and it is true that these magistrates were sent into the pro- 
vinces on missions analogous to those later undertaken by the Inten- 
dants. A careful and discerning historian, M. Hanotaux,® shows that 
the intendants began as itinerant justices, of inspectorial and appellant 
rather than original jurisdiction — ^began, that is, in the institution 

* E.g. Lavisse, Histoire de France, VII, 177 : ‘ II n’existe pas, pour la poriode 
modeme de notre histoire, desmaimels scientitiquos qui Boienfc dos guides dans i’^tude 
des infltitutioriB et des moeurs corame on trouve pour I’histoire de I’antiquitfS et du 
moyen age ; e’est une tr6s regrettable lacune.* 

* Cheruel, J)e V admininiralion, dc Louis XZF» p. 60 (1850) ; VLllolct, Le roi et aes 
miniatrea (1912), follows Cbcruol. 

® Hanotaux, Originea de V institution des Intendants des Provinces (1884). 
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known by the graphic name of les chemnchees des maUres des reqiietes 
de I’hdtel. The maUre des requetes were judicial officers who originally 
received complaints and requests addressed to the King, and reported 
these to him ; they sat in judgement, with the King, upon these 
requests. In the interests of royal justice, which not infrequently was 
in competition with that of the Parliaments and the relics of feudal 
courts, they went on circuit through the provinces.^ These were their 
status and functions in the middle of the sixteenth century with which 
we are now concerned ; their later history is interesting but belongs 
to another part of this study. 

Later, other commissioners were sent into the provinces. Their 
mission was of a more permanent nature though similar in kind to 
that of the itinerants, and they did not re)daee the latter. To these 
were added other officers, called Commissioners, whose functions 
differed according to time and ])lace, differed in range of details, extent 
of authority, and duration. Military, judicial, linancial and adminis- 
trative affairs oocujiied their attention according to the royal 
commis.sion given to them. Though these exercised the royal power, 
they were not called intendants, and the true origin is to be sought 
elsewhere — as the pacific offshoot of the military force which alone in 
Franco, us elsowhorc, first gave kingship a kingdom grounded in 
authority. 

The intendants ffr.st appeared in tin' provinces in tlie comjiany 
of tile commanders of the royal armies when civil or foreign war wa.s 
rampant. Tentatively establi.shed earlier in the century, they were 
withdrawn during the Wars of the League. After Henry IV's victory 
their numbers increased, and they appeared as organizi'r.s and arbiters 
to secure the pacification of the troubled areas.” They exercised 
powers which varied with the necessity for the exercise of power. 
They were called ‘ intendants of justice, police, finance, victuals and 
of the military authority ’, and ‘ comnii,s.sioner.s scut into the jirovinces 
to execute tiie orders of the King ’. As wc have already learnt in 
our analy.sis of (ilermau lulministration, the term ‘ police ’ has a very 
wide and important meaning, signifying nothing leas than ‘ govern- 
ment ’ ; and the vicissit ufles of the central authority were reflected 
in the titles of tlie intendants, some including all justice, police and 
finance ; otfiers but one or two. Their functions with the armies 
soon became insensibly attenuated, especially as the armies left ; and 

* ‘ and received coinjilaints from any ]M)rson8 and inserted them in their recoi'd 
Cf. Baboau, La Province houh Vancien r^imCt VoL II, Chap. I. 

“ In tiio royal (‘mbarrassment Henry IV ‘ had recourse to the only means praC' 
ticable in such abnormal circumstancos, an irregular and extraordinary means, but 
which was the only resource of tho Government in extreme anarchy : the employ- 
ment of officials with unlimited and indeterminato power, niasters of everything, 
themselves w'ith only one master, their initiative and their personal qualities being 
the only cause and the only limit of their authority * (Hanotaux, p. 42). 
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the term ‘ Commissioner which savoured of unsettled, warlike, 
abnormal times, ill-accorded with the character of the intendants after 
the Fronde, and was, in fact, mainly used as a term of disapprobation 
by opponents of centralization before and after the great Revolution.* 
It took nearly a century, from about the last quarter of the sixteenth 
until the middle of the seventeenth century, for the intendant to shed 
his military character, and become part of the normal apparatus of 
government. This development of peaceful administration out of the 
highly political work accomplished by military conquest compares 
fairly closely with that of Prussia, though in Prussia it was accom- 
plished much later and the military spirit contiived to dominate the 
mentality of the central and provincial authorities, We can accept 
the distinction made by the hislorian of Amiens 2 between the period 
before Colbert, which he calls •political, and that after Colbert, which 
he calls administrative, though it is open to every one to learn from 
Colbert’s life and correspondence how the obstinate will of the monarch 
and his Ministers to govern still struck down its opponents by fines, 
imprisonment, and hanging, though massed armies had long finished 
the main part of the work. Of this occ.asional repression to secure 
order the early intendants were the instrument. 

From tli(> beginning the intendants rous<“il the liostility of the 
(piondam ruh'rs of the provinces and towns. The early commissioners 
had been criticized by the nobility and the clergy, wlio had demanded 
their recall. These early intcnilants did not stay long, a year or two 
was usual, and gaps of years often elapsed between the withdrawal 
of one and the commissioning of a successor, and further, their powers 
varied. The natural irritation of the local rulers at the incursion of 
a stranger armed with great power was thus increased by the recurrence 
of fears, anxieties, and the iumsI hu‘ .idaptation, attendant upon the 
irregularity of the terms of an already unwelcome stranger. They 
intervened in matters which were peculiarly liable to cause local dis- 
affection : justice, finance, and municipal politics. In the first, they 
came into conflict with the nobility and the clergy, whose claims they 
oiten had to deny, and agamst whom they had to give judgement. 
In regard to finance, they bad the power to examine the accounts and 
procedure of the collectors of taxes and deal with malversations and 
to see that recalcitrant evaders were pursued. Their judgement was 
above appeal save to the royal council. And they eould participate 
in the work of all courts of justice, preside even, give judgements, 
while the judges and royal officials were commanded by the. Crown to 
obey and inqilement their decision. They settled dilTerences between 
the officials themselves. In municipal politics they received powers 
which enabled them to call a truce to disputes of local factions which 

^ E.g. De Tocqucville uses the term m De l\i.vcien Rigiwe. 

2 JJoyer do rSainto-Suzaime, Intendants de la GtnerahU d'AmienSt p, 87. 
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in some places resulted in chronic disturbance of the peace, and these 
powers became in the long run so great that local self-government 
became disastrously Umited, the forms remaining with the municipali- 
ties, while the authority was transferred to the intendant. The 
omnibus terms of one of the commissions gives a good idea of what a 
determined King or Secretary of State or a zealous intendant could do. 
This dates from 1617. 

‘ As also we command and order you to inquire into the order and condition 
of the police, and the due administration of the affairs of the towns and com- 
munities of the said province (Poitiers), to hear out and listen to their general 
and particular plaints, deal with them summarily, by yourself if you can, if 
not by the judges of the places or by any others that you depute ; inform your- 
self of the condition of our affairs and services m the towns and province, and 
especially what concerns our edicts, statutes and rules, the observation thereof, 
the quiet and pacification of our subjects ; of all this a report is to be made 
and sent to our council, so that we may see what is to be done for the good 
of our service,’ etc., etc.^ 

The iutoiidauts were chosen among the most intelligent and 
dependable members of the King’s Council and they corresponded 
with the Secretaries of State, sometimes witli the King.^ We shall 
have occasion later to see the kind of exhortations and reprimands by 
which the ccutial power directed its agents. In the province they 
applied the, raison d'etat as learnt directly in the Oounoil of State, and 
they did not stay in the province long enough to suffer this to bo 
modified ; often, indeed, they attained high power in the Comicil of 
State. Just before the reign of Louis XIII and the advent of Richelieu 
their powers were already great, an increased assurance is observable 
in the tone of the royal commissions —the words power, authority, 
ccnnmisdoti , special command, will and orJaiv,, enjoin, authorize, approve. 
and validate arc scattered with generous profusion. ‘ Car tel cat nostre 
plaisir' signs the King, to all other e.xisting authorities who are by 
the Commission made the executive agents of the intendant, whether 
in a subordinate or co-ordinate position. 

With the advent of lliehelieu the final stage in the development 
of the intendants commenced. There was a change of such striking 
quality in spirit that many historians liave, ascribed to Richelieu the 
inception of the system. But Richelieu’s genius consisted in the 
infusion of the existing institution with the full creative force of his 
own personality. When full power came into his hands in 1071 he 
chose his own men and gave them orders which transformed the institu- 
tion from an experiment which might end to one whose new seeds might 
be fully cultivated by the work of men like Colbert and Louis XIV. 
It was the beginning of creative centralization, and Richelieu’s inno- 

^ Hanotaux, op. cit., Pieces Justificatives, XII, 239. 

* Cf. T)c Ijiicay, La SecrpiaiTes drpww lenr institution jusqiCd la mart de 

Louis XV (Pal is, *1881), Chap. 111. 
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vating genius and fierce energy electrified the provinces, and in time 
reduced them to submission, but not complete acquiescence. Inten- 
dants were sent to every genercdUe (divisions of a province) excepting 
the two or three nearest to Paris. The mere reception of an iritendant 
by a province was, however, in those days a victory for the monarchy, 
for the Parkments, i.e. all the lawyers, in particular were desperately 
hostile and the centres of local resistance. The numerous edicts and 
statutes gave them unlimited opportunity to challenge royal power, 
and they used the fine arts of interpretation to invahdate the inten- 
dant’s jurisdiction. Their ultimate resort was the refusal to accept 
any royal commission which they had not registered, that is, discussed 
and accepted as due law. In 1626 the Notables protested against this 
‘ nouoel usage, d' inteiidant de justice ’, prayed for the revocation of these 
functions, and suggested that no opposition would be offered to the 
old institutions of the itinerant mailres dcs requetes. The remonstrance 
was rejected. Serious disaffection occurred, and, at Bordeaux, and 
other places, even revolt. The result was only to increase the resolu- 
tion of Crown and Minister. An opportunity soon occurred for them 
to regiilsirize the position of the intendants and thus avoid the charges 
of illegality. The celebrated Code MichaiuJ, an ordmimuce. to reform 
the Kingdom, was drawn up in 1629. Article 58 of that Code pre- 
scribed the powers of the tnailres des requetes, and in such wise that its 
negotiation by the ParkrnerUs was certain. At a distance of 23 articles 
from thi.s, that is, in Article 81 , was insinuated the rule that ‘ No one 
can be employed in the office of intendant of justice or finance, deputed 
by us ill OUT armies or provinces, who is . . .’ and then follow a few 
prohibitions. The institution was thus established in the law, for 
discussion ceased at Article 13, and Article 81 was passed without 
diseus.sion.^ By the .systematic execution of disobedient nobles and 
the destruction of the great medieval and feudal symbol of government, 
the fortifi(!d castles, Richelieu paved the way for the further develop- 
ment of the central power. Not much advantage was or could have 
been taken of this till the majority of Louis XIV, as foreign afiairs, 
the Fronde and its aftermath, involved the country in confusion and 
.absorbed all energies. The Fronde, in fact, was the last attempt of 
the vested interests of feudalism to put ofi the triumph of the absolute 
State ; the nobles united with the richer bourgeoisie to smash the 
power which threatened to make away with their privileges and to 
collect the taxes it demanded. The absolute State won, in terms too 
easy, as the Revolution afterwards showed — and the trustees of this 
victory were, for the next century-and-a-half, the monarch, his 
Ministers, and the intendants. Salus provinciarum repressa potentiorum 
audacia was the device upon the medal .struck by Louis XIV in 1666 ; 


* Of. Picot, Hiatoire des jStats Qeneraux, V, 118 ff., for the code. 
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but violent repression cannot be meted to a scale, nor the audacity 
of the great easily repressed. 

Colbert. Under the rule of Colbert, supported by Louis XIV, 
whose application to administrative detail earned him the name of 
roi administrateur, the powers of the intendants increased in effective- 
ness.* Wherever any of the older authorities showed a weakness, as 
for example in the affairs of the clergy and the Universities, the 
intendants stepped in to advise, control or directly to administer. 
Wherever there was no authority, adequate to new tasks projected by 
the Ministers, the making of roads, canals, bridges, fortifications, the 
regulation of industry, the intendants were saddled with now functions. 
They were expected by the King to control the Parlements, and they 
did, though in the face of shrill remonstrances. ^ We shall see later 
how perfect centralization was rendered impossible by the sale and 
hereditary nature of offices, how, since the revenue derived from these 
was essential to monarchical policy, this very necessity meant the 
creation and maintenance of independent magistrates who could 
oppose the royal power. 

Colbert was an utterly callous administrator. Once convinced 
that his purpose- was good by niism d'eUii (or, as we might say, w'ith 
perfect truth to political psychology, raison dc I’clat Colbcrl) he searched 
for the mcan.s best adapted to fulfil it, and thi.s discovered, he had 
none of our conventionid .scruples ; he dismissed, appointed, rotated 
officials, gave and denied favours, served with his tongue in hi.s cheek, 
and detracted his ecpials and superiors. The incarnation of order and 
industr}'. he gave neither rest nor indulgence- to his colleagues, his 
subordinates or, indeed, the King.^ The p.assion of the reformer which 
he oeasclo.ssly endeavoured to conduct to the intendants is amply 
shown by his enoimous corre.spondence.* In 1680 ho writes : ^ ‘ Only 
the oxce.ss of work distinguishoa men and gives them the illiimin.ation 
and knowledge to acquire merit and consideration all their lives.’ 
A few years afterwards he writes ; 

‘ All great tliiiigB have many reasons why they should not he undertaken, 
and yet tlioy prodnee great etferts when they are undertaken. If the King 
had wished to listen to all the reaflon.s against the great things he has doni-, 
he would certainly have stopped on the way, and never aacomplishod anything.’ ® 


^ Bahoau, oj>. cit. ; Chcruol, op. cit. ^ VioUet, op. cit,. p. fiSG. 

* The latter, who hoa^ted that he was the iState itself (or so a legend has it), was 
made the servant of Colbert’s will hy Colliert’s flattery, l-hrases like ‘Your majesty 
has told us in two words what the deepest meiUtation of the cleverest men m tlic 
world could invent only in ecvoral years ’, put tho sceptre into the hands of the ser- 
vant. 

* Tliis appi-ars in full in the Cnrroipfmdancc Administratiue Sous le Begnf de Lottu 

XJV (edited by G. B. Depping, fttSO, Pans, 4 vols,, especially Hi and IV} and in 
excellent selection in Clement. Histoire de Colbert el de son Administration (3rd Edn., 
1892), 1 give the references to Clement as this is most accessible. 

' Op. cit., 11, 40. * Op. cit., 11, 296. 
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In 1 664 Colbert sent a large number of maitres des requites to the 
provinces to draw up reports on the state of the administration, and 
thus obtained fresh and direct evidence of abuses, especially in financial 
administration, which had been allowed to flourish by his predecessors 
in the office of Comptroller of Finance. His reforms do not at this 
point concern us : one thing alone is important, a tremendous amount 
of activity was undertaken by the State, and this devolved in the 
provinces upon the intendants in the first place. He exhorts, advises, 
praises, scolds the intendants.i Hundreds of pages could be filled 
with injunctions like that in the footnote, all carefully worded and 
delicately analysed, and all designed to make the intendant feel the 
power of the great Minister, biit more importantly to do his work. 
When we reflect upon the immense number of public activities which 
Colbert cither established or e.xtended, and that the efficacy of it all 
depended upon the initiative of the central authority, since this 
was unwilling to share power with the old local authorities, or quasi- 
representative assemblies, we, can understand what an enormous 
amount of driving power was needed at the centre, and what minutely 
obedient instruments were needed at the extremities. Industries 
like lace, silk and Venetian glass were established or developed, native 
workmen were prohibited from leaving, and foreign craftsmen were 
encouraged to enter France, the guilds were entrusted with powers to 
regulate trade and industry and themselves needed regulation, com- 
merce in the most important native agricultural products was carefully 
regulated, fleets, arsenals, bridges, roads, and canals were built, mining 


^ Op. oit., II, 177 ff. : ' You did well get that money sent to the Treasury 
See that the collectors do their work in good order and accelerate their payments ! 
riiul out how much tho collectors and tlio clerks give as a rebate, when advances 
lire made, and at what rate of interest ' Don’t let tho coUoctors be so persecuted 
when you have good security that they will p:iy soon, it is useless to have them lodged 
in prison. You must find meunH of getting tho money without too much fuss and 
without, killing the goose; it is yours lo (liseover at what jiomt tolerum-e becomes 
weakness, (’ommuiie X has beoii impovi-rislied l»y a hail-storm : — see that tho 
surrounding Communes })ay its share of the taxes’ Listen to all the complaints 
about the inequalities of taxation and do whatever you can to get rid of abuses; 
and examine very carefully the expense-aeeounts of tho eollectors ! You cannot 
give too inueb ajiplication to penetrate their niystorios, for into these enters much 
(heating! Find out the wortli of a former zoyal domain that is in your distrust, 
but d(j li without letting anybody know— pretend that it la simple curiosity on your 
part ! Find out how much wood is liable to taxation ; you ought to know it as much 
for yourself as for the “ good of the people and the advantage of the King, which 
are inseparable” ' (TI, 22.'5). *Do not write ho laeonieally ; you are my cousin, and 
wo are closely related enough for me to tell you that from no other Int.endaub do I 
get such short letters; showing bo little application and interest. You, too, are 
a relative of mine, and you seem never to reduce difiiculties, but only to make them 
greater. Let me say that if you were not my roiative I should find prompter means 
of withdrawing from the troubles your information gives me— and, for heaven’s sake, 
don’t try to do the work all by yourself, but use the knowledge of those aeoustomed 
to the matter I Complete the road you undertake ! Don’t waste money by starting 
a number and not finishing them ! Find which is most important and finish that 
first ! ’ (II, 133, 134), 
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was encouraged, forestry was regulated and hor^-breeding developed, 
criminals and vagabonds were unmercifully pursued. 

The Qualities of the Intendants. The intendants were the 
local foci of all this activity. Now it is quite obvious that any such 
extent of State activity is unrealizable without a large and competent 
body of officials. This is exactly what France lacked. The intendants 
were judicially trained oflicers. They were men who had gone through 
the legal training of the day. This was exceedingly formalistic and 
could not be said to prepare young men for an administrative career. ^ 
It enabled them at the most to know their legal place in a territory 
closely contested by other lawyers. But it did not follow that legal 
training had even that effect, for the consummation of this was a 
judicial ofihco, and as these were purchasable and hercditable, the 
power to purchase was the real key to entrance upon a legal career, 
and the politics and administration of the day were reserved mainly 
to the lawyers.® Of these those with influential relatives, or friends 
at Court or in the Church, or favourites of favourites, male or female, 
obtained office and promotion by intrigues. As soon as one member 
of a family acquired office he began to pull ev('ry available string for 
the benefit of his relal ives. Even Colbert-’s brilliant genius was several 
times shadowed and almost extinguished by men aspiring to the same 
career ; and a man of the ability and noble nature of Olivier D'Ormes- 
son was lost to the service of the State for the very qualities that should 
have won him tlu' highest office — judicial integrity but exorcised 
against Colbert’s ruthless and lethal attack upon his predecessor 
Fouquet. 

This does not moan that patronage always had, or has, bad results, 
for the King and the Ministers had their own credit to guard. And 
this is precisely the defect of patronage : when the patrons care little 
or not at all for their own credit the offices go to the worst, and the 
most competent keep out of the system or, through discouragement, 
cease to work. Under Colhert and Louis XIV a modicum of efficiency 
was maintained ; the means being the exceedingly cuorgetic applies t.ion 
of these men, and the occasional appointment of very conscientious 
and able officers.® But in the periods of war the machine ran down, 
not in the sense of doing nothing, but in the sen.se that what was done 
was done badly, as the nature of Colbert’s scoldings amply shows. 
The intendants were well fitted to undertake their two elementary 
duties ; to vindicate the authority of the King in the province against 

^ The examinatioiis conducted l>y the legal corporations were farcical. See e.g. 
Normand, La Bourgeoisie fran^aisc an XVIh Si^le (PariH, 1908), p. f)5 ff. 

* The Journal d'Olivicr Lefivre d'Ormesson (2 vols.,£d. Clieruel, PariH, 1800) tells 
this story, and is an invaluable record of politics and administration under Louis XIV. 
Cf. also the careers of the Ormosson and Mole famihos in Nomiand, op. cit,, Chap. 
IV, and that of Colbert and his relatives is equally instructive. 

* Cf. Charles Godard, Les Intendants Sons Louis XIF, Chap. XIV. 
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the jnob of local noble pretenders with feudal or purchased offices, 
and yet to maintain relations not too unfriendly with the other 
authorities, who often had to be compelled to forgo feudal claims on 
the peasantryA Yet not all were competent, without day-by-day 
instruction, to do the type of work which Colbert and those who 
followed his etatiste principles required of them, and from time to time 
financial peculation was discovered. What was commended as a 
policy to increase the material welfare of the people tended to petrify 
and become a deadening tyranny.^ 

It is clear that the intendants could achieve nothing without the 
iiid of subordinates, and all the minor officers in the employ of the 
various departments of the Council of State were at their beck and call. 
Further, the officials, paid and unpaid, of the local authorities, were 
their servants also. Both classes of officials, as far as we can see, 
showed neither ability nor willingness. They were recruited in one of 
three ways ; they were either elected (e g. parochial collectors of the 
revenue) and like the English Overseers of the Poor of the same time 
were only too anxious to shuffle off their onerous and unpaid duties ; 
or they purchased their office as in the case of most of the central 
authority’s officials, and saw in it only the means < >f oppression and the 
extraction of the maximum fees, bribes, and the other profits, while 
they gave the minimum of service, all the while maintaining an irri- 
tating independence of the intendant ; or they were appointed by the 
Crown or the intendant at discretion, which meant, in fact, by the 
favouritism of families or mistresses. There was constant war between 
the intendants and the local administrative apparatus, yet without the 
use of the latter the intendant could not carry out his policy. The 
maintenance of harmonious relations with the local jjowers — the 
Governors, the Courts, the President of the Estates (where there were 
Estates) and the municipal leaders — therefore became of first impor- 
tance, and it is not therefore surprising that not only the character 
of the intendant was important in this regard but that of his wife also ! 
The seventeenth and eighteenth centuries when State and society were 
being remodelled were exceedingly sensitive about precedence ! 

Sub-delegates. It was impossible that the intendants should be 
able 1o accomplish all their tasks in person, by direct dealings with 
the various localities and people. They were quite early in their history 
(about 1640) obliged to appoint Svh-deleyaU'.s ; “ at first for special 
occasions, later as permanent subordinates for all tasks ; primitive 
means of communication compelled the delegation of work to local 
agents. The royal authority was curiously displeased with this 

' Godard, op. cit., p. 424 3. ; and the Gorrespondance Adminislralivc is fuU of 
this. 

* Godard sums up the jurisdiction of the intendants at the end of Louis XlV’a 
reign (p. 440) . 

** Cf. Baheau, op. cit., II, 68 ff. 
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development. Colbert wrote to the intendants, individually and col- 
lectively, to employ sub-delegates as little as possible.^ It is clear 
that he was afraid that the full force of the will of the central govern- 
ment would be weakened by the employment of officials drawn 
largely from the locality. He complains that they will have private 
interests, affections or hatred which do not march well with the 
course of justice. ^ And in 1683 the power of the intendant to sub- 
delegate in civil and criminal matters was restricted, to the great 
inconvenience of the intendants. But the Crown was obliged to bend 
to the administrative necessities which it had itself created. The 
central authority began to treat with the sub-delegates directly when 
this was expedient, and their expenses were paid by the King. What 
administrative necessity had initiated, financial necessity completed. 
In 1704 a sub-delegacy was created by the Crown in every chief town 
of each administrative district called an election, and the office was 
purchasable. Until that time the appointments were made at the 
free discretion of the intendants. As few buyers appeared for the office 
they were suppressed in 1715. The duties were very vague and were 
as elastic as the intendant allowed them to bo. According to the 
edict of 1704,^ they were to receive requests presented to the intendants, 
to whom they were to send them with their comment, to transmit the 
orders of the intendant to the head officer of the towns and communes 
and sec that they were carried out, and to hcljj the intendant in the 
administration of the taxes. They were paid by the intendant and by 
whatever fees and bribes they could extra(!t. They, like all sub- 
ordinates in a harsh and autocratic system, sufiered the hostility and 
complaints of the common people ; and their petty oppres.sion no 
doubt de, served it. Their further history is indicated later. Let 
us add that the increase of State activity and the crealion of purchas- 
able offices brought under fbeir immediate superintendence numtiers 
of inspectors of taxes, of manufactures, of customs duties, general 
purposes, horse-studs, victuals. 

TJicrc wa.s tJius established in the seventeenth century a system 
firmly under the direction of the central authority and extending 
practically over the whole territory of France. Its porsoiinol was of 
very lUK'fjual quality, but some of its members were exceedingly 
capable administrators, and even more than that, men of fine character 
and genius. The early intendants, sometimes called intendants dc 
combat, had the unpleasant but indispensable task of bringing the 
country into ordered way.s, and it is their arbitrary power rather than 
their personal capacity which is censurable on the democratic criterion 
used by people like De Tocqueville. The later intendants, as wc shall 
show, wore less and loss the aspect of tyrants, and became benevolent 

' VioUot, op. oil., pp 5,^2, 553. * Clement, (Uilbert, H, 11 and 12. 

* Marion, piclionnaire InulUulion^ Adminislrattvcs au XHmc p. 519. 
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administrators not seldom in conflict with the central authority for 
their local sympathies, and sending a stream of reformative suggestions 
to it. Indeed, men like Daguesseau ^ and Foucault ^ had, already in 
the late seventeenth century, anticipated the wise and benevolent rule 
of their successors a century later. But the intendaiits were the 
hete-noire of critics like Saint-Simon, Vauban, and the Comte de 
BoulanvilUers.^ Between the end of the reign of Louis XIV and 
the Revolution there stretches more than a half-century of adminis- 
trative history which De Tocqueville has described in UAricien 
Regime. De Tocqueville does not spare the system ; the full energy 
of his passionate belief in liberty and decentralization is directed to 
paint in its darkest shadows.^ He writes under a regime which every 
day goes back upon the motives of tlie Revolution and he sees no sign 
that his compatriots will offer resistance. That distinguished mind 
died, ‘ Centralization, there is the enemy 1 ’ and the form of the cry 
is UA'iicicn Regime. 

The centralized system had consolidated itself, and the intendants 
were its instruments. In several famous and eloquent chapters De 
Tocqueville draws up tlie catalogue of France’s grievances. ‘ The 
Lnteiidant was in po.ssession of the wliole reality of government.’ 
He (iiiotes tlio t)ften-qiioted remark of the notorious Law to D’Argeiison; 

‘ Sir, I could never have believed what I saw while I was administering 
the finances. You ou^ht to knoM* that this kingdom of France is governed 
by tliirfy iriteiidaiiks. You have neither parliaments, nor countries, nor Estates, 
nor governors, 1 am alnio.«(t inclined to add, iieitiier Xing, nor ministers. It 
is uj)on thirty Masters of ]i<'quest.s, sent to the provinces, that their happiness 
ur inisfortune, their f<*rtility or .sterility depend.'^ 

’ Cf Marion, op. cil,, p. 2b7, where the ehnnwter oi the Intendant Daguesseau’s 
service is sketched liy his son, the great ('hnnielxr •. 'My father realized, brat of 
all, that an intendant i)lae<*d between the King and Ibo people nuist regard himself 
as the man of the one and tlic other, and so de.stiiied to bo the organ of the wishes of 
lliemast<*i liiat lie ahould perhaps be more so of the wishes and prayers of the subjects 
wlioesinnot address themselves 1o any but him to obtain a hearing of their luiseries.’ 

“ C'f. the fUialysi.s of the Memoirs of Nicholas Foucault in Chunent, jSludes Fiuan- 
(KTf'i, • Fii Jnfcjidant de Frovinee .sous Jjouis XIV,’ Paris, 1851). 

^ Fn Ills l^la/ de la Franec lioulanvillierH said ; ‘ Among tho miseries of our century 
none more deserves the compassion of posterity than the administration of the Intcn- 
daiits. The opposition w'hich almost all the inhabitants of the kingdom otferod to 
this novelty was the final ettort of French liberty. The people did not understand 
what intendant meant, but as they were always lovers of the novel, they believed 
lie would be their protector against the nobility : they soon learnt by a much sadder 
experience that these now magistrates were to be tho instruments of their misery.’ 

Cf. Introduction ; ‘ I hope 1 have written this book without prejudice, but I 
do not profess to have wTitton it without passion, Xo Frenchman should speak 
of his country and think of his time unmoved, 1 acknowledge that in studying the 
oid regime of France in each of its jwvrts I have never entirely lost sight of the 
society of more recent times. I have sought not only to discover the disease of which 
tho patient died, but also tho means by which life might have been preserved.’ Cf. 
also yaint-Bcuvo's Essay on dc Tocqueville. 

I use the full extract from Viollct, op. cit., p. 527, as Do Tocc^ueviUe’s is slightly, 
but not significantly, reduced. 
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The volume of work for which they are responsible is enormous 
and has ludicrous results. They administered the unpopular taxes, 
principally the taiUe, the capitation tax, and the vingtihnes ; they 
administered conscription for the militia, undertook the execution of 
public works, directed the engineers in the construction of roads, 
maintained public order with the help of the mounted police, adminis- 
tered poor-relief and the work-houses, promoted agriculture, and 
supervised all the regulations governing industry. Government had 
assumed the place of Providence. The results were in part ludicrous 
and in part tragic. Foolish regulations caused officials to undertake 
foolish tasks ; they entered into the mo.st minute detail, for example, 
to ensure that cloth was made of the right dimensions and quality 
while producer and consumer had other wishes entirely. But other 
effects were more serious ; people and officials became accustomed to 
formalities, delay, over-regulation, and a surplus of reports and 
statistics. No one could possibly understand or keep all the rules 
and therefore both officials and population ceased to take them seriously. 
The localities had experienced the substantial extinction of all rights 
to self-government, and the centre of power was in Paris ; to Paris, 
therefore, the best talents flocked, further denuding tlic provinces of 
spiritual life. The country was in the grip of a rigid and deadening 
centralization, one, indeed, which so worked upon the liabits of men 
that the Revolution could not finish with it, hut had to let it return 
because there was no other mcmtality ready to lill the possible vacuum. 
When the enormous weight of a wliole system reposed upon the 
King and one or two favourites, capable or not, it was inevitable 
that from time to time the powi'r to niiike decisions should fall into 
the hands of the subordinate officials at the centre. Hence the 
development of what is called ‘bureaucracy 

Corrective to De Tocqueville. As wc have seen, this system 
had grown uji in the course of some two hundnal years, by a process 
of struggle followed by continuous and gradual consolidation. But 
on the eve of the Revolution, indeed, foi a (juarter of a century before 
it, changes were in progress which find too little consideration in Dc 

* C?f. de Lu^ay, op. cit , p. 149 : ‘ Carried away by the whirl])Ool of businoss, 
obliged to devote long hours to eouneila and their daily work with the King, tho 
Secretaries of State couUl not themselves see everything and often found them- 
selves compelled to abandon both eoiiHideration and even decision to the officials 
placed under Ihcir orders. From this tune (between 1091-1715) the advent of tho 
bureaucracy really dates.’ Cf. Maurepas (cited LuQUy, pp. 57S-5) : ‘ More, tho various 
ministers have aeeumnlaled for a century past so much detail in affairs of all kinds 
that it is impos'^iblf for them to attend to them directly. Thence a new kind of 
intermediary power has gr(*wn up between the ministers and the citizens, which is 
not that of tho Commanders nor the intendants of the }>rov]nc'es ; it is that of the 
clerks, per.sons absolutely unknown to the State, and who, however, speaking and 
writing in tlu' nntnc of ministers, have like them an absolute, an irresistible power, 
and are even more than they slieltcred from all mvcsligation, since they are much 
less well known.’ 
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Tocqueville’s accounts. In a brilliant study a Russian historian has 
revealed their nature. ^ For various reasons, the centre now exerted 
less influence upon its local servants ; the chief reasons were the 
increasing complexity of affairs and the growing independence of the 
iiitendants. The former is so comprehensible as not to require 
explanation, but the latter merits a discussion, for it is at this point 
that later research so diverges from Do Tocqueville’s. The intendants 
became domiciled in the provinces for long periods, twenty years was 
by no means uncommon, many served for longer, some for upwards of 
thirty years. Out of sixty-eight intendants who administered France 
during the reign of Louis XVI, twenty-four served in one place for 
more than twenty years, thirty-nine for at least ten years, and only 
('ight for less than five years. Men entered their posts in early man- 
hood and remained often till death. What a contrast this was to the 
short terms of office of the Ministers in Paris, ami to the early history 
of the system ! The result was two-fold : tlie growth of independence 
vis-a-via the Ministers, and the development of local patriotism. 
People talked now of the intendant as ‘ the man of the province 
The intendant became paternull)’ interesti-d in the province, made his 
jieiK'o wifli the comjicting powers, rejirescuited the special interests of 
his locality and, besides carrying out the jiolicy of the central authority 
with every beiiovolont regard for the well-being of his area, contrived 
social ami economic experiments on their own initiative. As in Ger- 
many, office of this kind had become a family career and there are 
many instances of the succession of office in the same family and the 
l•nmifl(■atioll of collateral branches of the family among other offices 
cither in the same or neighboiiriiig jirovinces or in Paris. There 
was frequent consultation among intendants directly and not through 
file intormeiliary of the central authority : they jiooled Iheir experience 
luul lent each other their experts. Their work was made the easier 
hy their accumulation of oiliees : they remained members of the legal 
corporations, were, memiiera of the parlcnienls, and in some cases even 
the presiding olficer of these bodies, and what could not he obtained 
with facility through one of the.se professional channels they obtained 
through another. 

Turgot was not an i.solated phenomenon in the latter half of the 
eighteentli century, but merely the more brilliant administrator in a 
shining constellation of local officials of the ancien- regime? The 
intendants were, drawn from a class susceptible to the winds of doctrine 

^ ArdascJiefF, Les IniendanU de Province soua Louis XVIy Paris, 1909. If there 
any bias in this study it is only in the desire to point out that Do Tocqueville was 
insufficiently discriminating about the period at which he placed the full force of 
desjiotic centralization. This was before 176(.t 

' <Jp. cit., p. 81. 

^ Cf. the able liiographical and administrative study of Ijlntendani Toumy (1695-- 
17G0), by Michel Lhcntier, 2 vols., Paris, 1920. 
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which blew so strongly in their time. They were of the class which 
ArdaschefE has very ingeniously named the noblesse d’tiUU — that is, the 
very rich bourgeoisie which had acquired high office by its talents and 
money, and in acquiring office had acquired nobility — the noblesse de 
la robe. Under Louis XIV the officials had been chosen from a poorer 
and humbler class, they had been the spear-heads of the attack upon 
the pretcn8if)na of the feudal aristocracy; as Saint-Simon called it, 
le ‘ regne de la vile bourgeoisie They were precursors, sometimes the 
ancestors of this new aristocracy to whom the chief offices of State, 
the financial and the municipal offices, and the magistracy, wore the 
natural horitag(>. They were the precursors of the absolute State ; 
the Revolution proclaimed the overthrow of their power but did not 
accomplish it, and even the era of Parliaments and the career open 
to the talents is still largely dominated by their social and economic 
power. From this class came the (housand or so lawyers practising in 
the parlemcnts and the other high courts. They could not enter the 
conseil d'etat as nuiltres des requetes until after at least six years’ service, 
and tins requirement reduced the source of recruitment to between 
two and three hundred. Other offices, retirements and deaths reduced 
this iminbor, and a further limitation resulted from the high price of 
the office of nuiUres des requetes. Then not all who were ijualified to 
be members of the Council desired to be. So that the number of 
maitres, eiulity-four, was the source of the tliirty nihnim'strators of the 
provinces. 1 

T'hese men wore precisely of that elas.s wlio formed the staple of 
the salons of tlie time. We can jiicturc them on their too frequent 
visits to P.iris -lor which they were much n-primaiided — with Mme 
Deffand or Mile de Lospinasse eagerly whispering the lati-st philoso- 
phical novelty or in their provincial towns avidly reiiding the newest 
analysis of the human mind, the .system of nature and of society. 
They, like tlicir relatives and friends, were (he ,swidlow.s of the summer 
of the Enlighleimieiit. Keason, Benevolence and Progress mastered 
their minds and phrases and began to aflbet their administrative 
behaviour ; they talked the Bights of Humanity long before the crowd 
began to enact them. Their administrative habits became, milder, 
their projects savoured less of the .study and their own uneoiitrolled 


* Necker ('onsidored this a serious flaw m the recruitment of the liiicndaiit. as, 
indet“d, it was. (Jf. J)e r Adviinistralion des Ftminccs de hi France, 3 vola., 1785, HI, 
200 ‘ Until the nionient when they are chosen to be intendanis, they arc only 

occupied in roporlinj^ appeal eases to the Council : this kind of work habituatt's the 
mind doubtLeaaly to a kmd of logic ; but us it is always between two given points 
which one is forced to judge, this exercise is not at all an apprentico&hip to adminis- 
tration, of which tlie gennis is alisoluteJy <littercnt, and the education for wtiich 
demands rather that one shall attempt at an early age to discover what is not shown 
to one, to deal with several matters at one and the same time, to master with ease 
various reports, to classify with order a great diveri>ity of knowledge.’ 
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personal wiU, improvement became their passion, and ‘ love of the 
people ’ softened the rigour of their aristocratic position. 

There is enough evidence, I think, materially to alter the view of 
the ancien regime we have acquired from De Tocqueville. He is too 
unsparing and too intent upon discovering the causes of the Revolution ; 
even Necker, baffled as he was by the resistances of the regime, admits 
that there were intendants who needed neither control nor encourage- 
ment. De Tocqueville does not record all the facts, but only those which 
explain a certain event, nor does he explain why the Revolution did 
not come earlier. But he and his successors are at one upon this, that 
whether or not the despotism was enlightened, it was a despotism ; the 
despotism operated through the intendant and his subordinates ; though 
the intendant mitigated the full weight of centrabzation yet centraliza- 
tion was very oppressive ; though the relations of the intendant and 
the province became more harmonious and mild, the province desired 
representative institutions, for whether the intendant was actuated by 
‘ humanity ’ or not, he was the scion of a caste whose interests and men- 
tality could not but exclude most that was vital to the Third Estate. 

Nor was this all. You cannot pretend to govern for the good of 
the people without finally causing the people to want to govern them- 
selves. Any despotic government which includes the people’s good is 
ultimately excluded hy it ; and the apologists of benevolent despotism 
have always found it difficult not to tilt towards the best arguments 
for a destruction of their model. So that ultimately the school of 
Rousseau prepared the way for the challenge to autocratic adminis- 
tration, and the Encyclopaedists prepared the way for the rise of 
Laisscz-faire and the decline of Statisme. It is amusing — though the 
upshot was tragic — to see the intendants attempting to maintain 
unsevered in their one bosom two warring souls, each of which they 
loved with a great passion : the Humanity and Benevolence of their 
century which impelled them to interfere, and the laissez-faire of the 
Economists, which his.sed ‘ Leave them alone ’. Even so extraordinary 
a governmental genius as that of Turgot could not accept the doctrine 
that democratic government was better than the system of his day. 
This wise and philanthropic man could only work as a benevolent 
autocrat seeking Justice but not sharing its quest with those for whom 
its discovery wah vital. 

The public documents of the last few years before the Revolution 
show the intendants perfectly willing to promote the well-being of their 
provinces, and becoming more and more able to do so. Learned 
societies of all kinds — agricultural and other — they sponsored ; inven- 
tions they encouraged ; public works of utility and embellishment 
they planned and executed. The history of Turgot in the Limousin ^ 

* A good account ia in 8. d’Hugues, Esmi sur V Administratim de Turgot dans 
la generality, de Limoges^ Paris, 
von. n. — 79 
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is by no means an isolated history, although the character of the man 
has made it extraordinary. Neither the character nor the ability of 
the intendants was to blame for the defects of the ancien regime ; 
at least, by no means primarily. But the intendants were the whip- 
ping-blocks, as are, always and everywhere, the officials of a machine 
whose purpose and propeUing force are disliked. They operated in a 
society founded upon social injustice, and the autocratic power they 
represented daily expressed itself, and at times of crisis coercively 
exerted itself, to maintain the status and material welfare of the aris- 
tocracy, the upper bourgeoisie and the Church, at the bitter expense 
of the artisans and peasants. This cannot be done without an elaborate 
organization of cruelty towards the despoiled. The very voice of 
God seems to ring in the poignant and cynical cry of the peasant at the 
news that popular institutions were to be set up : ‘He quoi ! encore 
de nouvelles mangeries ! ’ ^ Yes, indeed, you may quiver and take 
fright ! They still mean to eat you. For all government is but a kind 
of cannibalism, and States differ only in the arrangement of eaters 
and the eaten. 

That cry is the clue to the faulty administration in France before 
1789. The intendants, wiUy-nilly, were the instruments of extortion. 
They were the tools of the powerful modern State which had taken 
over the governmental and social obligations of the feudal lords without 
taking away from these their privileges, or sharing its power with the 
people who, by taxation and personal labour, maintained that power. 
On this disparity of financial burden and privileges pivoted all the 
theories and acts leading to the Revolution. ^ This was at once the 
spur to reform and the obstacle to it. This in the reign of Louis XVI 
exalted Ministers in the seats of power and oast them down ; filled 
them with great hopes, for it was a noble task, and ultimately tasted 
like ashes in the mouth, for the task was beyond their strength.® 
While the intendants administered the systematic despoliation of the 
people, for the benefit of t'te Court and the noblesse, they must be 
hated by the people. 


‘ The people, charged with ta:. e.s, duties, services and obligations of all sorts, 
complains of the situation and d sires a better. ... It attributes, as is usual 
in the human mind, all the evils it suffers to the administrators it sees.’ ' 


^ Cf. Renouvin, Les Assembles Praffinciales de 17S7 (Paris, 1921), p. 1C9. 

’ This is not the place to describe the structure of society. It can bo found in 
Taine, Les Origines de la France Vontemporainc, Vol. I of which is entirely devoted 
to this ; in De Tocqucville’s Ancien Ri^me ; and, on the administration of finances, 
Marion, Les impCts directs sous /’aarien regime ; and, perhaps, best of all in Necker’s 
reports. 

* Cf. Necker ^conomiste, by Vacher de Lapouge (Paris, 1914), Chap. IV, and 
Renouvin is the authority on this. 

‘ Renouvin, op. cit., p. 89. 
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When they set themselves to creative tasks they must be distrusted 
by the people and hated by the noblesse, especially the petrified 
seigneurs of the countryside. When they attempted to even out the 
financial burdens by making their administrative practice violate the 
letter of the law the whole of the privileged classes cursed them for 
meddling fools. 

Provincial Assemblies. From long before the middle of the 
eighteenth century there had been a strong undercurrent of criticism 
against the intendants. Aristocratic and democratic thinkers agreed 
in this, that the intendants should be abolished.*- By the middle of 
the eighteenth century even the Court was affected by anti-absolutist 
views, especially the entourage of the future Louis XVI. In 1778, 
Provincial Assemblies were actually set up by Necker in two provinces 
to moderate the centralization of governmental power.^ In 1787 the 
system, with some differences, was widely extended. The Assemblies 
failed, not in their life, but in tlieir conception. For they were con- 
ceived as part of the old social order, not as the instruments of a new. 
As parts of the old social order they were compelled to maintain the 
privileges on the one side and the burdens on the other. Therefore 
they could not be given any powers which affected the financial system 
or the sovereignty of the established authorities.^ The Tiers Mtat 
was never allowed its full voting power, and even if it had been increased 
to any equality with the combined noblesse and clergy, the functions 
were strictly limited. The elective element of the Assemblies was, 
therefore, impotent, and the intendants, who were exceedingly embar- 
rassed at the innovation, resumed their ascendancy with little trouble. 
Indeed, they had been consulted on the constitution of the Assemblies 
and their report had been quite closely followed. But they felt their 
position keenly, since all darts were flung at them ; conscious of having 
served the old system well, they were disgusted with the central 
authority at the creation of a competitor, and this composed of people 
with whom they had previously been on terms of ruler and ruled. 
Those among the ruled who were the high aristocracy still scowled 
and sneered at the intendant, arriviste, son or grandson of such. 
Their amour-propre was piqued, and as they saw their field of activity 
and importance narrowed, they were inclined defiantly to extend it. 

Among the vast correspondence between the intendant and the 
central authority appears this complaint ; 

‘ The CommisBioner of the King is his representative ; he is a piece of money 
upon which the sovereign stamps the character and value. I do not ask for 

^ Thus the Marquis D’Argenson, Constdt rations out le Oovvememetit de la France 
composed about 1747, and first published in 1764 (Edn. 1787, Avertissemmt). 

^ Cf. Necker, Mhrioire 8ur V (‘iabltssement dea Administrations Frovinciaks, 1778 
(Edn. Stael, HI, 333 fi.), and de V Administration des finances, 11, 180 fi. 

^ Ef. also L^once de Lavergue, Les Assemblers Provinciales. 
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any rank, nor for any prerogative ; bat to be instructed exactly as to the inten- 
tions of the Crown.’ * 

They would not abdicate ! Even from the small spheres of power 
given to the As.sernblies. 

The Revolutionary Age. Nor did they abdicate until the 
Revolution abolished the social system of which they were the expres- 
sion. When legal equality replaced privilege the way was open for 
representative Assemblies and decentralization ; the central authority 
did not need to be as tyraiinous as before, and the two-century-old 
institution of the intendants died. If it was not difficult, once social 
forces had .shifted, to decree the abolition of the intendants it was not 
so easy to e.seape from the tradition which had been created. For a 
tradition is a motive power in men ; what has been sanctioned is a 
persuasive force, and an expedient ready-made ; it saves exertion and 
thought and so.cures obedience. The tools had been abolished, but 
not the spirit which used the tools : centralization itself had not been 
abolished. Only the undemocratic quality of centralization had 
succumbed. There was no alternative that could be set against it as 
a thing efficacious and proven by experience. Theory and aspirations 
might have provided a substitute, but the Revolution and Napoleon 
both needl'd the old method ; the Revolution to cause a complete and 
universal break with the social and political conditions of the past, 
Napoleon the better to usurji and make all provinces obedient to liis 
will. The notion of laitser-faire was ever foreign to the Continental 
mind, and the French did no more than .salute and march past it ; yet 
that notion is essential to the readiness to give and take local self- 
government. Revolution followi'd revolution, reaction, reaction ; 
and the impulse of each sudden change was to impress itself over the 
whole country. No regime had the time and security to grow mellow, 
and experienced enough to share its power ; none but the Third 
Republic. And then by the middle of the nineteenth century when 
deccntrab'zation had to some extent been practised, and when its 
value was beginning to be understood, the evolution of science, industry 
and commerce turned all in favour of centralization, and the second half 
of the century was occupied in the struggle against the old and the 
new forces that maintained centralization. Of these more recent 
developments we must .speak later. One blazing truth stands out ; 
centralization can be a democratic as well as an undemocratic device, 
for the people who make the laws in a democratic state may demand 
services of government which can only be produced by centralization. 

Long experience of centralization and Etatisme has bred certain 
habits of mind in the French. They were observable under the ancien 
■rcijiDit', they are observable to-day. One was the execration of the 
eentrai power, shown sometimes in formal criticism, sometimes in 
^ Renouviii) op. cib., p. 137. 
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cynical and profane jokes. Yet this execration is curiously allied 
with a certain belief in the power of the central authority to do good. 
At one moment it is the object of scorn and insults, at another it is the 
ineluctable machine of well-being. What is, perhaps, more important 
is the sense that the central power — indeed all governmental power — 
is something alien to the ordinary citizen ; that it is a mere inter- 
ference ; and as such is not to be obeyed unless its laws suit the 
individual, even when the laws are made by a Parliament representa- 
tive of the people. Only two generations have gone by since the 
French lived under a system of government established at the end 
of the Middle Ages, in which the citizen could hardly ever feel that 
he was identified with the State. Defective administration is as 
much a product of unwillingness to obey us incompetent officials. 

We have seen that the making of many rules and their evasion 
was a mark of French government before 1789. Even to this day 
French financial administration suffers from this habit. 

The Caesar-Complex. Lastly, the memory of potver of the 
central executive and its former pretensions has caused French Parlia- 
ments to be highly jealous of the modern Executive. Parliaments are 
everywhere sensitive to the potential encroachments of the Executive, 
but none so much as the French Parliament. It has been impressed 
upon them that the central power was once an entirely unrestrained 
authority, that its acts were arbitrary, that it is still a restive entity 
animated by the old spirit, and that that old spirit functioned in such 
wise that a bloody but glorious Revolution could alone expel it. The 
means is thus identified with the end ; and though the end was the 
real vice, it has the vicarious force of causing hostility to the means. 
It is true, too, that the modern Parliamentarian is hostile to centraliza- 
tion for other reasons ; but history also has a great deal to do with it. 
The ideals which caused the downfall of centralization equally gave 
birth to the representatives of the people. At every point these two, 
Parliamentarian and Official, find themselves in contrast. It is a 
sheer reaction from an historical situation ; one of those undue re- 
actions of which the history of government is almost entirely com- 
posed : an unfortunate f(uality of human behaviour but one which 
human beings, who live by exaggeration, w'ill take centuries to grow 
out of ; on a large scale it is what the uncontrolled reflex is in simpler 
behaviour. This Parhamentary consciousness of a point d’honneur 
has many secondary effects, the .special di.scussion of which will be 
found in other chapters. 

The Venality of Offices. The centralized methods of the ancien 
regime might have been supportable by the country if the officials had 
been competent, if the career at least had been open to the talents. 
The career was not open to the talents and very little heed was given 
to the problem of competence. This is a very striking difference from 
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Prussia, and the advent of Revolution in FranCe and the slow pro- 
gression from autocracy to constitutionalism in Germany are in part 
direct efiects of the difierence in the quality of their respective bureau- 
cracies. 

In France until the Revolution almost every office, central and 
local, excepting the dozen or so highest offices in the kingdom, were 
attainable only by private purchase, gift or inheritance. All public 
offices, tliat is, were a species of private property, and a voluminous 
jurisprudence governed their transmission. This jurisprudence is at 
pains to explain that the offices which were vendible and hereditable 
were of a twofold nature : they were at once a property and a public 
function. Anybody, then, who desired to acquire an office had to 
purchase the property from the owner and bo installed in the function. 
The latter gave the Crown the opportunity of demanding guarantees 
of competence, but in fact the Crown and its officers through whose 
registers the transaction and the installation passed did not demand 
such guarantees : they were gallantly content with foes, bribes, and 
other favours personal or procured. Not every one with the price 
of an office was legally entitled to it, but, in practice, every one obtained 
it at some price. Ability, however, unsupported by money or family, 
was almost certain of exclu.sion from public office. The system, in 
short, was venality tempered by favouritism. ^ 

Venality began in judicial offices, was extended to financial and 
other officials, and in 1680 was extended to municipal officials. By 
the time of the Revolution there were 300,000 offices of this kind, 
equivalent, at a guess, to the number of all officials, central and local : 
that is, the judiciary, central and local (all the members of the bench 
and bar of the Parlements), the intendants, the financial, road, forestry, 
postal and customs officials, the queerly named officials to which the 
protection and regulation of industry and commerce had given rise : 
gaugers of wine, computers of hay, salt salesmen, coal controllers, 
sealing-wax warmers, measurers of cloth, silk, judges of leather, etc. — 
many, indeed, being quite private, employments — and the mayors, 
lieutenants of mayors, and police. ^ 

What was the history of this singular institution ? It was little 
more than a fiscal expedient adopted by impecunious Kings and 
Ministers, and so easy a means of raising money that once it was begim 
its evils were never for long obstacles to its extension. Just as 
some modern countries when hard pressed inflated the currency as 
an indirect method of taxation, so the number of office.s of finance was 
inflated and .sold, the revenue ami the commission from their sale 

^ This is descritajd and analysed in J.aiuis-Lucas, ^lude .'tur Ui V^ndUti des charge^ 
H fonctioiis publiques dcpuitt Vaniiquite rotnaine jusqu'd nos jours, 2 vols., Paris, 1883. 
Vol. II deals with the period from the Middle Agee to 1816. 

* Louis-Lucas, op. cit., II, 30, footnote. 
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being afterwards paid for by the people at large who were taxed to 
pay the salaries. The practice had begun as an occasional and un- 
welcome expedient in the fourteenth century. But in Louis XII’s 
wars with Italy, financial pressure compelled a large-scale operation 
of this kind : the exception now became the rule.'^ 

Prices rose, but there was a frantic bu3ring. Ministers made the 
most of their financial discovery. As it soon became too difficult to 
invent new offices, the old ones were doubled or trebled — that is, 
divided up among several holders, who exercised their functions in 
rotation, or did what the seventeenth and eighteenth centuries were so 
fond of doing, employed a humble subordinate to carry them out. In 
vain did the best minds of the seventeenth and eighteenth centuries 
fulminate against the system : Kings and Ministers even agreed with 
these critics. But who could neglect what Loyseau ^ called ‘ a gift 
of manna which never ceased, a .source without end, a fountain which, 
although it flowed daily, could never be exhausted ’ ? Various 
attempts have been made to account for the eagerness to buy these 
offices. Loyseau puts it down to ambition which had engendered 
nrehomania, or the mania for office, which caused people to hurry to 
obtain them in proportion as they increased in number. Impossible, 
he remarks, to create them too fast ; for as le Sage says, ‘ The number 
of fools is infinite.’ In Loyseau’s day a common proverb was ‘ that 
there are always more fools than situations ! ’ M. Lavisse, a historian 
of the highest reputation, makes this comment : 

‘ We love tranquillity, regularity of life, mornings which resemble eventide, 
modest competence, the exercise of a certain authority, precedence, the signs 
of some distinction. All this was given by office, as the public service and 
political office, which are so much sought for, give it to-day.’ ’ 


' In 1522 a special department was created called the Bureau des Parties CasuelUs, 
where the purchase price was paid — it was, os a famous and witty jurist put it, a 
‘ shop for this novel merchandise ’ (Loyseau, Traile des O/futes). A solid foundation 
had been laid. The ^tais-Generaux had fur more than a century remonstrated 
against the practice, and in 1576, the Three Orders and particularly the Third 
Estate complained that apart from the fact that ‘ the power of well and sanely 
judging is a gift of God and of the Holy Ghost, which ought not to ho bought or sold 
this practice had already resulted m ambition, venality, ignorance, juvenility, 
neglected study — a complaint that was to be heard without cessation until 1789 
(cf, Picot, op, cit., passim; and Normand, op. cit,, p. 30). The final touch was 
given to this system in 1604. Until then offices had been sold only for the lifetime 
of the purchaser ; heredity was a pure favour of the Crown, though sales before 
death often ocemred. Henry IV wanted money. An inheritable would fetch more 
than a non-mberitable property. Hereditary disposal was established. All such 
offices were required to pay annually a tax equal to one-sixtieth the price ; the tax 
was sometimes called the dissWe aaniieffc, more commonly, however, the Paulette, irora 
the fact that the scliemo had been invented by Paulet, secretary of the King’s chamber, 
a well-known, ingenious financier. The amount of the tax and the number of years 
for which it was to be paid was not settled once and for all in 1604 ; the Crown reserved 
the right to change these as ‘ public ’ occasion demanded. And there were many 
variations of the amount ; the term was — ^always. 

” TraiU des Offices, Liv. Ill, Chap. I . 

* Hietoire de France, Vol. VII, Ist Part, p. 368. 
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Tlie legend in the margin says, Habitude Nationale. M. Nonnand 
fastens upon vanity as the motive of the purchase of office, and he 
enlarges upon this : 

‘ There is above all the wish to shine, to dazzle, to dominate one’s neighbour 
or friend, to handle a portion even if infinitesimal of power, to be clothed in 
a sacred character not possessed by simple mortals. Vanity, the fear of taking 
risks, the fear of compromising a future laboriously acquired, the horror of a 
nsk recurring every day, the insufficiency of the will for struggle, the super- 
stitious respect of public service, the morbid love of honorific distinction, of 
costume, a ribbon or stripes, these are the causes which make of the French 
a race of civij servants and which developed in the bourgeoisie the mania of 
office.’ ‘ 

Whether these were the springs of human action in the seventeenth 
and eighteenth centuries we shall never be able to tell, but they arc 
true of contemporary France. 

Offices were sought, then, w'ith a frenzied energy, and they were 
created with cynicism. Desmarets, one of Louis XIV’s Comptroller- 
Generals, had proposed to the King the establishment of some quite 
futile offices, and the latter asked, who would ever consent to buy such 
situations ? ‘ Your Majesty replied Desmarets, ‘ is forgetting one 

of the most sfdendid of the prerogatives of the Kings of France — that 
when the King creates a job, God immediately creates an idiot to buy 
it.’^ 

The effects upon the administration of Franco were mixed, but the 
bad easily outweighed the good. No regard was had to competence in 
the va.st majority of the cases. The law' provided for an inquisition 
into the capacity of the candidate which was supposed to have reference 
to his character, his age, and ‘ sufficiency ’, that is, in the case of officers 
needing a h'gal training, legal knowledge, and in the case of the financial 
officials, of fheir ability to cover any loss. All these things were 
neglected. The Legal Companies examined tiie legal officers : it was 
a farcical procedure. Only one rule of exclusion was practised : ortho- 
doxy to the Catholic, Apostolic and Homan faith. In the offices 
nearest to the King, capacity as he or his mistresses judged it was 
important, and it sometimes occurred that the King would find the 
means for tin* purchase of an office. A vast mass of talent was thus 
excluded, while there was no regulation of entry other than ability to 
purchase. The numbers of officials bore no scientific relationship to 
the amount and kind of W'ork to be done ; there were too many as a 
rule and they often held office for only a short time. It was impossible 
for the Crown to exert any effective pressure, upon them through a 
hierarchy, since each having purchased his office stood in a kind of 
independence to those above him. None of the devices which the 
nineteenth and twentieth centuries have found absolutely indispensable 

* Op. cit., p. 43. ® Louifi'Lucas, op. cifc., p. 30, footnote. 
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to the maintenance of an efficient administrative service could possibly 
come into being in such a S)r8tem. There was an untrained, unregu- 
lated and uncontrolled mass of people, to whom, above all, the fimction 
was a private property to be used as a means of personal power and 
profit by fees and bribes. The Pot-de-Vin is written large all over 
the history of France. 

This system suffered from the same fault which private industry 
and commerce of the nineteenth century and of our own day exhibit : 
services were rendered unequally — the best to those who could afford 
to pay for them. The literature of those centuries is full of sarcastic 
and mordant criticism of this ‘gangrene’, as Saint-Simon called it.^ 
La Bruy ere says ^ : 

‘ Every profoaaion has its apprenticeship, and in progressing from the smallest 
duties to the greater, one observes in all a time of practice and exercise which 
prepares you for work where mistakos .arc of no consequence, and, on the con- 
trary, leads to perfection. Even war, which seems never to be born or have 
duration excepting in confusion and disorder, has its precepts ; you do not 
massacre each other in platoons and troops in open country without having 
learnt how to do it, and the killing is there done methodically. There is the 
school of war ; where is the school of the magistrate ? Usage, laws, customs 
there are ; whore i.s the time, and a long enough time, .u which to digest them 
and to learn from them ? The trials and the apprenticeship of a young adoles- 
cent who passes from the teacher’s rod to the purple, and whom a payment 
made a judge, is to di’cide, in sovereignty, the lives and fortunes of men.’ 

Montaigne, whose father bought him a councillorship at the age of 
twenty-three, said : 

‘ There is nothing more barbarous than to see a nation where, by legitimate 
cuHtom, the function of judging w.as sold, where judgement was bought for 
cash down, and where justice was refused to those who could not pay. . . .’ “ 

Montesquieu, who entered tfie miigistrary of Gtiienne in this way, 
at the age of twenty-five, has an amusing passage in his Persian 
Letters* 

‘ 8ir ! ’ Bays the magistrate to Rica the Persian, ‘ I have no study. When 
1 took this post, lacking the money to pay for it. I sold my library. Nor do T 
regret it. . . . We have living books, the advocates ; they work for us, and 
take upon themselves the task of instructing us.’ 

This was not Montesquieu’s final judgement on this subject, as 
we shall soon .see. This was the time, too, which gave birth to Beau- 
marchais’ classic quip ; ‘ A mathematician was needed, but a dancer 
was appointed ! ’ 

The venality of offices gave rise to yet another evil. It encouraged 
the formation of an official caste. On the face of it this appears 

1 For many examples see Normand, op. cit., Chap. VI 

* Caractere^s, Do quelques usages, 1688 (Hachette, p. 244). 

* Clement, Etudes FivanctereSf p. 13 — * Montaigne Citoven 

* No. LXVIir, written 1711. 
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unexpected since money could always penetrate into the phalanx of 
official positions, but, in fact, fortune goes very largely by bequest 
within families and one generation which possesses privileges is always 
in a good position to come upon opportunities for its children. The 
office-holders thus became a caste ringed round by money and privi- 
leges. Within the caste there were quarrels about status, and pre- 
cedence, and rather rigid rules about who were and who were not 
marriageable ; offices were dowries and the money wherewith to 
purchase them inducements to marry the plain — but the caste stood 
four-square against interlopers. The whole body of office-holders was 
divisible into four classes according to the quality of ennoblement and 
privileges attaching to the office : (1) The highest and hereditary 
nobihty with its exemptions from taxation, was conferred upon the 
moat important officers — the immediate advisers of the Crown and 
its governors and lieutenants in the provinces ; (2) a second category 
(councillors of the Parlements and other Courts of Justice, and the high 
accounting officers) obtained simple ennoblement which did not pass 
to descendants unless the officer died while in possession of his office 
or had not resigned it until after twenty years of possession and 
service ; (3) a lower category of offices conferred personal nobihty ; 
these gave noble pre-eminence but not nobility, and were not trans- 
missible ; (4) lastly, there were offices which did not confer nobihty 
of any kind, but only some of the immunities and exemptions enjoyed 
by the nobles — supplements, virtually, to their salary, such as exemp- 
tion from the taille, of the tuteUe, from collectorship of the faille, etc. 

All this nobihty and semi-nobihty felt themselves part of a class 
with interests and aspirations other than the rest of ihe people. 

‘ Once says De Tocquevillo, ‘ a person had surmounted the barrier which 
separated the aristocracy from the bourgeoisie, ho was separated from the past, 
which seemed onerous. Those who were ennobled were oven more arrogant 
than the nobles of long date. . . . Every newly ennobled person did nothing 
more than augment the parasite class which lived at the expense of the rest 
of the nation.’ 

The result was administratively bad. The old nobility — the 
noblesse d’epee — was in constant bad humour and conflict with the 
noblesse de robe or the noblesse d’etat as they have been more cleverly 
named. Part of the difficulties of the intendants arose out of this 
jealousy which prejudiced proper co-operation. A corporative spirit 
grew up which made this class resist reforms and caused the higher 
officials to protect the lower from punishment, for ‘ short, medium or 
long, the robe covered and set apart a gens togata, which much more 
nearly constituted an “order “ than the nobility Two other effects 
were disastrous ; the people could not but feel that this caste had 
nothing to do with them except to exploit them, and was therefore to be 
1 Lavisee, op. cil., p. 361. 
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obeyed only in so £ar as coercion was inescapable ; and a continuoas 
temptation existed to those with the means to step into the official 
class and there seek distinction. 

There are those, however, who can find something good in the 
worst institution, and the stream of comments on venahty has left a 
certain deposit. The first is that it enabled the Third Estate to acquire 
office, 1 whereas, presumably, without such a mode of recruitment the 
public services would have been exclusively occupied by the old 
nobility and their nominees. The parents of the Third Estate gave 
their children a good literary education in the hope that they might 
one day occupy high office. Secondly, the offices were taken out of 
the sphere of politics which, until 1789, were rotten with religious and 
factional intrigue. Purchase and heredity contributed to the estabhsh- 
mont of families in whom profe.ssional traditions of science and honour 
were engendered and maintained and this was far preferable to appoint- 
ment by Court favouritism. A story tells how, during the two years 
when venality was suppressed (1618-20), ‘ the first offices vacant were 
given to valets and jockeys, and some were insolent enough to break 
into the room in order to see whether an officer, lying ill, had already 
expired Finally, it was argued that venalit) produced the non- 
removabihty and official independence of legal officers— an extremely 
important gain at a time when the monarchy was moulding every- 
thing, provinces, municipalities, to its purposes— it was a refuge from 
the rule of the arbitrary. 

It was apparently on this ground that Montesquieu, in his Esprit 
des Lois, finally favoured venality. 

‘ But in monarchies this custom is not at all improper, by reason it is an 
inducement to engage in that as a family oraploymont which would not be 
undertaken through a motive of virtue ; it fixes likewise every one in his duty, 
and renders the several orders of bho kingdom most permanent. . . . Plato 
cannot bear with this venality ^ “ This is exactly ”, says he, “ as if a person 
were to be made a mariner or pilot of a ship for liis money. Is it possible that 
this rule should be bad in every other employment of life, and hold good only 
in the administration of a republic ? ” But Plato speaks of a republic founded 
on virtue, but we of a monarchy. Now, in monarchies (where, though there 
were no such things as a regular sale of public offices, still the indigence and 
avidity of the courtier would equally prompt him to expose them to sale) chance 
will furnish better subjects than the prince’s choice. In short, the method of 
attaining to honours through riches inspires and cherishes industry, a thing 
extremely wanting in this kind of government.’ 

To this Voltaire in a note <‘xclaims : 

‘ Lot us lament that Montesquieu has defamed his work by such paradoxes ! 
But we can forgive him : his uncle purchased the office of President in the 


^ Thierry, Essai sur Vhistoirc dc la formation et dea vrogrea du Tiera ^tat, Chaps. 
IV and VII, 

* Louis-Lucas, op. cit., II, 69. 


* Book V, Chap. 19, 
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country and left it to him. After all, we find the man. No one of us is without 
our weak point.’ 


All this may have been true, but the evil heavily outweighed the 
good. The contemporary verdict was one of painful derision. ‘ We 
smile at such follies now,’ said Voltaire, speaking of the reign of Louis 
XIV, ‘ but they wore wept for then.’^ Necker, whose policy of reform 
failed before the vast obstruction of abuses, said ; 


‘The gentlemen of the Robe, believe, too easily, that the capacity for admin- 
istration IS their exclusive appanage; but this capacity, like all others, belongs 
neither to the coat, the mantle, nor tlio dressing of the hair ; it is a gift of nature 
which education, study, and experience improve, and which the habit of reflec- 
tion perfects.’ “ 

There were occasionally serious suggestions to abolish the system — 
mainly under Colbert — but financial pressure and the question of 
compensation defeated all projects. The Revolution made a complete 
and indiscriminate suppression of the institution, and it required 400 
decrees to acoomjilish this. 

♦ 4: 4: 9ic 

Favouritism. Government abhors a vacuum, and when the 
laws deliberately create such a vacuum by a revolutionary break a new 
principle must he .set up. The Declaration of Rights of 1791 established 
a new principle, Article 4 says : 

‘ All citizens being equal before it (the Law), are equally admissible to all 
public dignities, situations, and offices, according to i.heir capacity, and without 
any other distmotiou than that of their virtues and their talents.’ 


The vacuum is, however, not properly filled until a method of 
measuring and choo.sing ‘ virtues and talents ’ lias been devised and 
put into operation. Such a method ought to be determined by a 
calm and mature consideration of the nature of the State, considered 
not as a static entity whose life-history has ended, hut as a dynamic 
condition. But the practical conditions of a Revolutionary period do 
not allow of such foresighted and whole.sale plans : there are urgent 
and immediate contingencies upon whose solution hangs life or death. 
The vacuum i.s, therefore, filled by a rush of that very spirit which 


^ Cf. P’Argenson, op. cit., ]>, 161 il. : ‘The removability of th« offii-er who does 
not pUHh provaneation lo its extreme, is no longer in the hands of the King ; ho must 
be tried, and that Lv the Company lo which the accused belongs. The interest of 
the Companies Jiaa developed itsoU much more as independence, than as zeal for 
the pubhc good. Hence few faults arc punished, few abuses are rectified, whether 
the crimes and errors of f hose who should showanoxampfe, whether the crimes viciotis 
in their social coriHeqiieiiees. Hence one mn's eii all sides negligence and infidolily in 
the public thing : in one word, all the evil effects which follow from a vicious quality 
in the origin and the institution.’ 

* Cf. Necker, Pc VAdminiatration des Finances de la France (Edn. 1786), II, 196. 
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made a Revolution.^ It is natural that the Revolutionist shall judge 
virtue and talent roughly and readily as whether you are for or against 
him : indeed, in a Revolution people choose themselves. Also in a 
Counter-Revolution. And as Revolution and oounter-Revolution 
succeeded each other at intervals until 1870 it is not surprising that 
no careful attention was paid to the problem of recruitment, and that 
Republics and Empires and Consulates and Kingdoms relapsed not 
into systematic venality but into systematic favouritism. What 
Richelieu had long ago fcareil had now come to pass : the abolition 
of venality had caused the distribution of public offices to ‘ depend 
upon the favour and intrigue of those who are most powerful around 
the sovereigns . . . and was always accompanied by great inconveni- 
ences By 'great inconveniences’ Rirhelieu meant that great 
nobles had won themselves political power by dispensing favours. So 
did the factions and the parties in French political life after 1789. 
They were unrestrained by any fine tradition to the contrary. Favour- 
itism chased Venality out of Fratuie and reigned in its stead until 
recent years. The general attitude is exceedingly well exempUfied 
in the words of a French writer of the year 1812 — in what is, perhaps, 
the first book bearing the title Principles of Public Administration.^ 
Anxious to secure the creation of a Code of Administrative Law 
similar to that already established for Civil Law by Napoleon, he 
discusses the .subject in all its wide extent with an understanding and 
gras]) idways talented and sometimes near genius. Several chapters 
are devoted to the qualities of the Administrator, and as described 
they are as necessary as they are rare.^ Yet, when the writer is 
treating of the ajijioiiitmeut of the personnel hi' has nothing more to 
■suggest than .simple Nomination by tho.se in jjower : ^ 

‘ The civil servant {/(inrlwiinnirf puMir.) is an essential part of the organic 
motivation of the State, since om‘ eoiiUi not conceive of laws without agents 
specially charged with their execution, any more than one could enneoive of 
niovemenl without the presence of bodu's which procure it . . . all civil ser- 
vants .ire and ought to be subject to uoiniiiatioii by the prince, because they 
are the direct agents of execution of the laws and the management of public 
affairs, and because, lie, being the gu.arantor of their management, choice ought 
to be abandoned to him. Othcnti.se, one would be desiring effects without 
iuluiitting their necessary causes, since those causes would not produce them. 
Furfher, these civil servants participate, by the nature of their fund ions, in 
the, government of the State since, without them, the prince would not be able 
to act. In order to act, it is necessary that he should have in his power the 

' Table’s metaphor is difterent, Scgintf Modernc. I, 194 : ‘ 13y an amputation, 
radical and entire, extraordinary, and to which history does not measure an equal 
case, with the temerity of the theorist and the brutality of the carabnt, the legislator 
has extirpated the old institution as Jar a.s he was able. . . 

^ Testament Politique. Chap. IV, Sect. I. 

® Principcs ^Administration Publiqitp.. by Cbarles-Jean Boimht, Paris, 1S12, 3rd 
Edn. 

* Vol. II, Bk. Xll. 


^ 1, pp. 151 and 152. 
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means of action, and that these means depend upon his discretion in the absence 
of which his moral responsibility would be nil, his action paralysed, because 
he would not have at his disposition the knowledge of men, place and time.’ 

And as nomination was abandoned to the will of the prince, so 
was promotion and dismissal. 

This was, indeed, a Napoleonic solution, and the book is evidently 
written under the inspiration of that fierce genius’s rule. Many 
years elapsed before the creation of an objective and public test of 
quahty was sought for, decades went by before they were decreed, 
and only in the last generation have such tests become efiective. 

Survey. The French have, therefore, an experience of adminis- 
tration which has made them unfriendly towards it. When their 
Kings were administratively active they suffered from his assistants ; 
when those Kings were libertines and occupied themselves in war or 
court intrigues the people paid the price of a machine wliich they 
detested. Modern research makes possible this conjecture, that 
France might have been better administered i£ the mistresses of the 
King, women like de Maintenon and de Pompadour, had been allowed 
to rule unencumbered by their masters — they were infinitely more 
capable ! At a time when Prussia was rising to European importance 
by the forceful and able administration of a succession of particularly 
brilliant monarchs, the administration of France was systematically 
ruined and its name and actions delivered over to scandal and mockery 
by Kings of weak will, debauched lives and a juvenile taste for the 
glories of war. Thus did the accident of birth, and the Nature-given 
geographical situation, which produced expensive wars, conspire 
with human nature to erect a centralized and venal pohty. 

The shapes which the central administrative departments succes- 
sively took are not of much importance ; as everywhere else they 
began as an amalgam, then were sorted out first by area and later 
by cognate services and swayed between control by single secretaries 
of state and boards.^ Higher, perhaps, than in other countries was 
the importance of Comptroller-General of Finances, and this was 
because the finances were in a chronically pathological state and 
everything was subordinated to the requisition of a large revenue. “ 
Ministers came and went in remarkably quick succession.^ In the 
story of Necker's administration and downfall, and in that of Turgot, 
the whole natural history of the ancien regime is written. There 
seemed neither energy nor stability at the centre, and by the middle 


^ Cf- VioUet, op. cit., and de Lu 9 sy, op. cifc. 

* Cf. Necker, De V Adminwtratwn des Jinances ; and de MareS, Le C&ntrdle des 
Finances^ Paris, Vo]. 2, 1928, Chap. XII. 

* In the reign of Louis XIV the controllers served an average of eleven years 
each ; in Louis XV’s regency five years, in his own reign three years and Louis XVI*8 
reign of eighteen years, an average of one and three-quarter years. 
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of the eighteenth century it began to give way to criticisms and petty 
shocks as never before. For it was bound up with an unjust society 
founded on privilege and repression and the people responded to the 
cry of ‘ Social Justice ’ with so passionate a shout that the whole 
fabric fell. In truth, when we think of the long years during which 
social abuses held sway, we realize that to expect an effective chal- 
lenge to them is as vain as that machine-guns could come to the help 
of a beleaguered army in the fifteenth century : mankind had then 
not yet invented the medium through which the appropriate power 
could issue. Nor is it possible for society suddenly to lift itself up 
and away from its own foundations. 

The organization of the nineteenth century was not, then, written 
on an entirely clean sheet. The gullies could still be seen in spite 
of attempts at erasure, and the pencil was apt to shp into the ancient 
grooves ; or their appearance would so terrify the legislators that 
they would write what a calmer mood could not commend. Of these 
things later chapters will tell. 



CHAPTER XXX 


RECRUITMENT IN THE NINETEENTH AND TWENTIETH 
CENTURIES: GERMANY 

I NEXORABLY the spiritual and material conditions of nineteenth- 
century civilization bep;an to affect the recruitment of the public 
services. Inexorably, but only gradually, and with much 
opposition from obsolescent ideals and vested social interests. An 
extraordinary break came round about 1875 : the countries in which 
modern industry and the modern spirit had come to their most 
vigorous and self-conscious efflorescence then made sudden haste to 
renew their civil services, for the logic of efficiency was irresistible. 
Within the general path trodden by all. each country moved at its 
own speed and its own mamier, governed by its history and its hoped- 
for destiny. In the chapters which follow we continue to sketch the 
general development of the administrative services with special 
attention to the methods of recruitment. The vastness of the subject 
and the fact that slightly different lines of evolution were taken by 
different classes of the Civil Services makes some sort of selection 
necessary. The task of selecting is easily accomplished here, for we 
are primarily interested in the branch of the Civil Service which shares 
in governing — that is, the higher administrative class. It is in this 
respect that modern states show differences, and characteristio differ- 
ences ; and that the evolution of the modern State is best observable. 
Wliile, therefore, tracing the general assault upon patronage and the 
State’s adjustment of its machinery to its purposes, we shall (1) deal 
with the higher services first, then (2) compare them and try to esti- 
mate the significance of their development and ultimate results, and 
(3) indicate, but very briefly, the .solutions adopted for the subordinate 
classes. 

Germany. In Germany, after the reforms of the French Revolu- 
tionary period, there followed a time of conservatism and consolida- 
tion. In old Prussia the Civil Service had been an exceedingly active 
institution engaged in executing the directions of tbe Camerahst 
thinkers, that is, in devising and applying measures for the well- 
being of the people. The Civil Service was a nation-wide and con- 
tinuou,sly operative economic institution. Its training had been 
adapted to its functions. But between 1815 and the last quarter of 
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the nineteenth century a number of new conditions caused a very 
vital variation of the mode of recruitment. A vast mass of legislation, 
as distinct from administration, was required, to meet social and 
economic needs. The State was renewing itself, and the duties and 
rights it was creating to accomplish this wore often in the direction 
of freeing industry and commerce from its regulation. While, there- 
fore, it was not adding to its administrative work it was making law, 
and it felt the strong need for civil servants with a good legal train- 
ing, and, moreover, a training in private Jaw. Again, since adminis- 
trative law and its procedure were being sedulously developed, great 
importance was once more attached to legal training. Further, the 
constitutional struggles had for their object the legal restraint of 
arbitrary officialdom, and Parhamcnt saw in a legal training of officials 
a good means of teaching them a practical respect for law. Nor were 
the individualists in this very temperate hey-day of German laissez- 
faire unready to secure limitations upon the activity of the adminis- 
trative official similar to those of the judge. 

Until 1879, therefore, the old practical and Cameralistic prepara- 
tion suffered continual modification which favoured legal studies. 
The authentic note of the eighteenth century is still heard fully in 
the Prussian Instruction of 1808. Candidates are expected to have 
thoroughly studied political science {Polizeiwissenschqft), teclinology, 
statistics, experimental physics and chemistry, botany and agricul- 
tural economy, and have had the opportunity of acquiring practical 
knowledge of the most important trades, especially of agricultural. 
They were no longer required to have worked in one of the Domain 
Administrations. Their examination was written and oral and they 
were accepted only if ‘ they combined thorough theory in the required 
sciences with a sound, well-exercised judgement In 1817 a change 
is already observable. ^ Besides the preparation in the usual branches 
of knowledge, in languages ancient and modern, in history and mathe- 
matics, there is required thorovgh knowledge of the law, at least some 
practical knowledge of agriculture or some other chief industry, and 
as far as possible practical work as ' auscultator ’ in the Courts. The 
effect was not to put law into the foreground, but it was certainly 
to introduce a competing element and a relative depreciation of the 
position of the Social Sciences. However, the decisive change in 
emphasis did not come until 1846 when practice in the Law Courts 
became the rule and in agriculture or industry the exception. The 
chief requirement now became practice in the Law Courts and the 
passage of the second examination in law for entrance to the superior 
courts. The candidate was then required also to pass a special 

* Clemens von Delbriick, Die AssbUdung fiir dm hoheren V erwaltungsdienet in 
Preuazm, Jena, 1917, p. 8. 

* Ibid., p. 7. 

VOL. n. — 80 
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examination in order to become Referendar in the administrative 
service. This consisted of an oral examination in the Social Sciences, 
but all that was now required of the Camcralistic and Agricultural 
sciences was ‘ at least general acquaintance ’ therewith. Finally, 
there came the decisive ‘ second examination ’ for the attainment of 
a permanent po.sition a.s Regierungsassessor. This examination was 
written and oral ; the former consisted of three theses, one dealing 
with a subject of political science, another of administration, and 
the third of finance, the latjer two being of a more practical nature. 

By 1840, the predominance of Legal Studies was firmly established, 
and the final break had been made with the eighteenth century. ^ 
Most interesting is the downfall of the importance of agriculture. It 
was the perfect symbol as well as the result of the new ways men 
had discovered of winning a livelihood- an abrupt, swift and unrelax- 
ing deviation from thousand-year-old habits. As interesting, too, is 
the cessation of practical work in agriculture and industry as a pre- 
paration for public service. It betokened the conscious withdrawal 
of the State from positive eeonomic and social activity. The Social 
Science.s cea.sed to have their old importance as the foundation of a 
civil servant's training, but worse still, their cleavage from actual 
practice caii.sed them to become exeiinsion.s' in the liter, arv }iintory of 
theories. They became less a scientific jireparation than an exercise 
of memory, '•“ and the universal weed which forms upon the soil of 
circumscribed and theoretic studies, the ‘ coach ’ or ‘ crammer ’ 
appears, without resort whereto it was now almost ]mpos.sihle to pa!5.s 
the examination.^ In JbOt) it became necessary to reconsider the 
Regulation, jiartly owing to public and parliamentary criticism but 
more particularly owing to the exteii.sion of Prussian rule. All 
(aindidates then ready were examined under the terms of the Regu- 
lation of J84(i. which then ceased to have practieal effect. It was 
superseded, m fact, though not formally, by the law ot 18(59,* which 
regulated entry into the higher judicial service, by aholisliing the 
liitermeiJiate Law Examination at the Universities, and sotting up 
only two examinations, the first, the University Law Plxamination 
taken after at least tliree years’ study, and the second, the great 
State Examins tion, taken after at lea.st four years of preparatory 
service. Until 1879, administrative officials wore recruited from the 
judicial asses.sori trained in this way. These judicial officials might 
have received a one-year's training in an administrative department 
as part of their four years' preparatory service : this was the inten- 

^ Von JX'lbruck, op. oit., p. 8 fl. 

® Of. von Dolbruck, op. cit., p. 11. The author speaks from expt*rience. 

® Cf. also Helimut von (X^rlach, Mptnf Erlebmssc. in drr Freuisischen V erwaltiing 
( 1919) ; though thiH speaks of preparation for the service on the haeis of a later Legis- 
lative. tliat of 1879. 

* G May 18G9 ; G.-S., p. GjC. 
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tion of the Government, but the Prussian Parliament rejected the 
proposal as it feared the undue influence of the Executive.^ 

We now come to a period in which the position of legal studies 
is consolidated, but no sooner is it consolidated than parliamentary 
and public critics are compelled to criticize the efficacy of legal studies 
as a preparation for the administrative work of the modern State. 
Moreover, University teacliers of law became tlioroughly dissatisfied 
with tlie. nature of the curriculum since tiiey realized that it may 
have serious effects upon the efficiency of the Service. A very lively 
controversy therefore begins, as to the scope and method of legal 
sfudio.s. 

For Germany was now full in the strong current of industrial 
civilization and fhi' sense of State activity which had weakened a 
little between 181.5 and 1870, but had never fundamentally' suffered, 
now not only recovered its old strength but went beyond it in scope 
and energetic persistence. This the higher officials themselves recog- 
nized, and fheir experienc(“ had taught them tliat the best adminis- 
trative officials were to be obtained by a special training in which 
the study of Economics and Finance at the Universities and the 
acquisition of exact knowledge of the conditions of public life and 
iidiiiinistrntive law and practice during preparatory service were of 
equal and high importance. A Government measure put before the 
Prussian Parliamimt in 1874 acknowledged the nece.ssity of a special 
preparation for higher administrative officials.'^ It admitted that the 
law of ]8f)9 promoted only tlie study of law and that the entrant to 
the Service could not obtain a knowledge of administrative institu- 
lioiis and administrative law at first hand : the more, in fact, that 
lie devoted himself to law, flic less would he be able harmoniously to 
lelatc written law and the practical nec(‘ssities of life. A thorough 
knowledge" of the indispensable sciences of economics and finance 
( oiild only be obtained by their early, long and serious study, and, 
as an adjunct ot legal studies, would be entirely insufficient. The 
report of the Parliamentary C'ommiasion which examined the Govern- 
ment’s project broadly agreed with it ou the need for a formal train- 
ing. not so overwhelmingly juristic, but differed respecting the mode 
in which the training could best be secured. The Commission sug- 
gested that the examination in Political Science and Economics for 
thi" higher administrative service sliould be combined with the law 
e.xamination at the end of the University course, while the Govern- 
nient’s proposal was to examine on these subjects only at the termina- 
tion of the candidate’s judicial preparatory service. The latter 
suggestion obviously maintained the predominance of law by deferring 

^ Cf. Friedrich von Schwerin, Die Befdhigurw zum Kdheren V erwaUiing^dienat 
( 1908 ), p. 5 . 

- Schwerin, op, cit., p. 6. 
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acqtiamtance with other subjects to a late time, when the discipline 
of law would in all probability have made the mind wellnigh imper- 
vious to the intended effects of the suggested studies. Further, the 
Commission suggested the application of these proposals to the chief 
presiding officials of the local government areas ^ as well as their 
immediate subordinates, who alone were affected by the Government 
proposals, and recommended that in the Ministries of the Interior 
and Finance only persona who had acquired the qualifications for 
the higher judicial service should be appointed. 

Law V. The Social Sciences. The project and the Report were 
not debated, but between 1874 and 1879 several more attempts were 
made to settle the question, the same issues recurring, namely, the 
respective parts of law and the social sciences, not only in training 
for the higher administrative services, but also in the judicial service, 
since there were parhamentarians who demanded that the social 
sciences should form part of the judge’s training. After prolonged 
debate, open and occult, the Prussian Diet, the House of Peers and 
the Government arrived at a compromise. ^ The principal points 
with which we are here concerned are the position to which the new 
regulations applied, and the nature of those regulations as the mode 
of preparation for the Service. The regulations related to Divisional 
Directors and members of a Government District, and the higher 
administrative officials adjoined to the Over-Presidents and Govern- 
ment-District Presidents, with the exception of Justiciars and the 
technical officials. It may seem strange to the English reader that 
the regulations were made to concern w'hat appear to be primarily 
local officials, but, indeed, such a mi.vture of central and local govern- 
ment powers are exercised by the authorities wo have named that, 
in the present context, and in almost every other, they are to be 
regarded as departments of the central authority operating outside 
Berlin for a limited part of the territory. In any case they were 
until 1879 and they are still the first office held by aspirants to the 
higher administrative departments, and thence, after a preparatory 
period, they may find themselves translated by way of promotion to 
the central departments. The regulations were not made to apply 
to Presidents of the Government Districts or the Over-Presidents of 
the Provinces, or Ministers. 

The rules relating to training are of great importance since they 
persisted until 190G, and were until then the object of controversy, 
and after certain reforms in 1906 continued to dominate conditions 
until the Revolution of 1918. The main provisions of the law were 
as follows : The qualification for entry into the higher administrative 

^ That is to Presidents and Divisional Chiefs of the Begierungen ; LandratCt Kreia 
und Amiahau^tmanneTy and Oberamtmann&r. 

^ Law of 11 March 1879, and Begulations, 29 May 1879. 
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service is at least a three-year University course in Law and Political 
Science ; and the passage of two examinations. The first examination 
was the legal examination as prescribed in the law of 1869. The 
second, the State Examination, was to take place before the ‘ Examin- 
ation Commission for Higher Administrative Officials ’. The second 
examination was preceded by a preparatory period of two years in 
the Courts and at least two years in the Administrative Departments. 
Preparatory service took place in local government, urban and rural. 
The subject-matter of the second examination was Prussian pubho 
and private law, and economics and public finance. The examination 
was written and oral — the written part consisted of two theses — six 
weeks, or a little longer, being allowed for the completion of each. 

Very little had been accomplished by this law to meet the nature 
of the claims which society was beginning to make upon the higher 
branches of the Civil Service. Had it not been for the Representa- 
tive Assembly’s fears, a separate examination might have been created 
for them baaed upon the Social Sciences, but in the existing state of 
politics the Assembly could only credit the Government with the 
intention of using such an examination to reject ‘ undesirable ele- 
ments The result was that in practice law st ill retained a favoured 
position. At the examinations very little emphasis was laid upon 
Ifnowledge other than that which was directly legal, and in the best 
of cases the Social Sciences were introduced only as subordinate to 
law. As there was no special examination for these subjects there 
was no certainty at all as to the attendance of the candidate at lectures. 
At least two outstanding authorities and former officials have explained 
how the natural result of the regulations and their busy apprentice- 
ship made it impossible for them to do justice to the Social Sciences 
without the generous help of a ‘crammer’. Two things had, how- 
ever, been gained : it had been admitted that the legal and the 
administrative careers were separate and ought to be prepared for 
differently, and provision had been made for an apprenticeship period 
with the local authorities. The law of 1879, though it lasted until 
1906, was the end of one period - the predominance of law — and the 
beginning of another — the representation of the Social Sciences. The 
beginning was weak, and to be strengthened, it needed further critical 
attention. This, as obtained between 1879 and 1906, was more a 
momentary refreshment than a lasting relief. Criticism came from 
two sources : from the Universities which were teaching law and 
economics, and practical statesmen, in office or in Parliament. It is 
instructive to review briefly the nature of the.ir argument. 

The Universities. It is quite obvious that if civil servants are 
selected by tests based upon a certain prescribed University training, 
the value of that test is to be sought in the actual nature of the train- 
^ Of. Delbriick, op. cifc., p. 16. 
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ing. Between 1879 and 1906, and even after this date, the Univer- 
sities showed many signs of serious dissatisfaction with the manner 
in which students applied themselves to their work, and with the 
intrinsic value of the Law studies. It is difficult to tell how bad the 
candidates were, or exactly where to place the blame, and even moR) 
difficult to know whether the great German jurists who took part in 
this long campaign were judging their own generation by the past, 
by other countries, by the needs of the Services, or by a high ideal 
of scientific learning. On the whole, the last two considerations were 
their standards. Among the critics were Schmoller, Gneist, Gierke 
and Jhering, and there were many others whose reputation thougli 
not as world-wide as these, yet counted for much in Germany. ^ 

The Defects of Legal Training. The. gravamen of their charges 
were these. The teaching of law had fallen into a state of sterile 
dogmatism. 2 Where the theory of law was taught at all it was not 
kept in a wise relationship to the actual law as it appeared in every- 
day practice, but was not seldom composed of a fabric of doijtrines 
ba.sed upon a tissue of major premises untested by refereiuse to the 
nature of social life. Analytical work, in which history and economics 
were used to explain the growth and operation of the law, was very 
rare, and this lack exercised an unfortunate influence upon seminars 
and lecturers. The main cause of this dry abstract and detailed 
dogmatism was the nature of the Prussian legal codes : they were 
isolated from the surrounding life of the other Germanic European 
States, they were neither the perfect continuation of the old German 
customary law nor corollaries of Roman legal principles, but curious 
mixtures tinctured with the theories of the men. great men, of course, 
who had written them. Their very minuteness of detail inhibited 
mental elasticity in their treatment. Only the great teachers could 
rise above the compulsions of the,se codes. The student was then 
apt to he trained to repeat a number of formulas, obtained no grasp 
of legal principles and, therefore, since he had an examination to 
pass, learnt to pa.s.s it by a short period of concentrated memorizing. 
This w’as quite natural, since the most successful conditions for 
memorizing are definite dogmas and the stimulus of an approachmg 
event. 

If the law were to be taught with due attention to its sociological 
nature a period longer than the prescribed minimum of three years 
was essential. Neither law by itself, nor law together with an ade- 
quate preparation in economics and political science could be mastered, 

* The whole subjert is treated, and the views of the principal contributors reviewed, 
in Hecht^fiii((bniii nnd Pnif/rTigsordnung : Em B<Hrag zur 'prcuszischen and deuischen 
RechisgejichichU', by li. GoldHchmidt, Judge and l*rofessor of Jurisprudence, 1887. 

2 Cf. Em Bcaintctileben, by Adolf Wermuth (1922), p 31 i¥. This goes back to 
1880. Wermuth became Secretary of the Impeila) Treasury, and Oberbiirgermeister 
of Berlin. 
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in less than three and a half years, some said in four. And even the 
three years then prescribed could, at that time, be reduced to two, 
as the one year’s service in the army was counted in. 

It is common knowledge, of course, that exceedingly great care 
has to be taken in the teaching of any non-experimental faculty. 
The student is obliged to occupy a merely passive and receptive 
position towards the teacher, and a largo variety of devices must 
be consciously used to stimulate attention and awaken co-operation. 
Of all such non-experimental studies law has, perhaps, the hardest 
task in getting itself accepted by the average student. Most humane 
of all in its social effects, it is least human in its form. It ties the 
mind and tires it. The most successful law school in the world, 
Harvard, has succeeded in solving the difficulty of vividly interesting 
the student, only by converting the student into a judge and the 
seminar into a court for particular cases, by the case-method.^ Only 
a very few gifted teachers in Pruasia had made an approach to such 
a system, and, for the rest, the .students, finding that their lectures 
were merely expositions of what was already exposed in textbooks 
and commentaries, spent their time in riotous living and passed their 
e.xaminations by memorizing laws, but not learning law. For this 
wo cannot entirely call the ti'aching to account : the traditions of 
studentship have a great deal to answer for.* 

This was followed by a ‘ cramming ’ establishment —as the famous 
Parliamentarian, Eugene Richter, once called it, ‘ the express-assessor- 
factory near Potsdam 

The students, in the fasliion .still permissible in Germany, divided 
their three years among various Universities. There was no means 
of controlling their work or attendance at lectures, and when the 


^ And f'vcn this entails the penalty that the Mtuderit loses, or rather never acquires 
a sense of tlie whole systA'm of law, and its tot.al signiticanec in the social order. Cf. 
Kedlieh. TJ}'- Common Imw and the Case Method,, Carnegie Foundation, Bulletin No. 8, 
1914 ; also cf. Valeur et Lambert, L' Knscignemcnl du droit en France et aux ^tats- 
unis, Pans, 1929. 

* Sehmollcr, an authority of the highest rank, said : ‘ It is a piece of medieval 
rnwnosR and barbarity which raaintainK itself side by sido with the highest culture 
and the greatest moral efforts, and for which too many academic teachers and high 
officials, in idealized memory of their own youthful Billy pranks, have still kept an 
indulgent eye. I am, however, very much afraid that our higher officialdom has 
not grown of a fitature for its tasks if it wishes to maintain the privilege of dedic-atmg 
four or five terms (from two to two and a half years) to taverns, duelling, loafing about, 
and vam playing with social forms. It is often said that those who have thus dissi- 
pated theraselvoB later on become the beat officials. Of course, some individuals 
wlio come from good family and have great talent do afterwards make good officials ; 
the majority, however, become, as a result of such behaviour, simply duil-headeJ, 
hlaac, and devoted to indulgeru'e an<l gaming. A comparison with our army officers 
ought already to tcaeii us that such freedom is not necessary to the development 
of fine characters — the theologians, philologiutH, and historians are not as lazy as 
tho jurists.’ This is only one of a large chorus of such voices, unfortunately in har- 
mony. 

® * Schnellaesossorenfabrik zu Banmgartenbruck bei Potsdam/ 
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first examinatioa threatened they gravitated to the University in 
which conditions were easiest. 

Those whose social antecedents proved satisfactory to the high 
local and judicial authorities to whom they then applied for admission 
into the preparatory service, then spent their time in a minutely 
regulated order of duties — regulated, the law of 1869 declared, to give 
the novice experience of all branches of judicial practice — the Bar, the 
notary’s office, judgeship and office-work. All this in four years ! 
The result, says Goldschmidt, was only to reduce real talent to petti- 
fogging routine. (It did, in fact, drive both Bennigsen and Bismarck 
out of the Service.) The division of the preparatory service into 
stations — each, however, distasteful or useless to the novice, to be 
served for its prescribed time, forced all into the same mould, and 
unnecessarily broke up the general view of the judicial process which 
was obtainable from any one or two of the prescribed stages. It 
was entirely a matter of chance, and still remains so, where and under 
whom the novice serves his four years. 

The final examination arrives. The candidate has been to the 
‘ crammers ’ in Berlin. He appears before three or four judges of the 
High Courts, whose idiosyncrasies have been well studied beforehand 
by the ‘ crammer ’. No teachers sit with this examining board ; 
nobody but lawyers examine. He does his written work, and sustains 
an oral examination. Fifty out of every hundred candidates are 
failures. The President of the Judicial Examination Commission 
reports from time to time upon the results of the examinations. In 
1880 the report, 1 covering several previous years, says that some 
candidates bring together material from diSerent authors without 
sufficiently sifting and logically ordering the information ; while 
others do not sufficiently master the material and, therefore, either 
remain confused and without opinion and its legal foundation, and 
cannot at all realize what the nature of the problem is, or make very 
serious mistakes in answering the problem. There is a lack of clarity 
and analytical power. The theses show tedious irrelevance and solu- 
tions by reference to teachers’ opinions and not to the laws them- 
selves. The texts were insufficiently studied, the commentaries being 
preferred. The report recommends the teachers and students to 
concentrate upon the letter of the law before proceeding to the 
commentaries thereon. 

We have already said that economics and political science became 
the handmaiden of the law. Students learnt that few, if any, ques- 
tions involving real study were likely to be put to them. These 
studies, then, were given only perfunctory attention, although the 
law required satisfactory knowledge of ‘ the principles of Pohtical 

^ Bericht des Pr&sidenten der Justiz-Prufungskommission, 10 Februar 1880. 
(Digested in Goldfiohmidt, op. cit., p. 211 £f.) 
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Science The Universities, conscious of their importance as pre- 
paratory and selective institutions for the judicial and civil service, 
frequently expressed the wish to make more of these studies. But 
the examination is the only effective sanction of such a policy, and the 
examination did not demand this knowledge. 

On aU this it is difficult for a foreign observer to make an effective 
judgement. But the evidence is voluminous and authoritative. The 
training of future officials and their selection had in process of time 
ceased to keep pace with the demands of the modern State. Law 
had become divorced from its origin and its purpose, and a narrow 
and pedantic formalism had invaded a field in which pre-eminently the 
truth of real life is essential. This evil was unfortunate for the judicial 
service, but since the preparation for the judicial service in its first 
four years or so was also the preparation for the administrative service 
it threatened to become disastrous for this latter also. 

The truth was that economic Ufe had taken such a direction that 
the State was boimd to interfere with its processes, and this interfer- 
ence could only be properly carried out by appropriately trained 
officials. Goldschmidt formulates this idea thus ^ : 

‘ Since the German Empire has become a world-power, and most important 
political problems have fallen to German diplomacy, and the representation of 
commercial and industrial interests of Germany all over the world is incum- 
bent upon the German consulate, and, finally, the growing colonial policy demands 
profoundest understanding of the most difficult international questions, there 
can be no doubt at all about the directly practical interest of the Empire in 
the careful professional education of its numerous highly responsible officials,’ 

And again : 

‘ Those who now enter political life without a proper knowledge of at least 
constitutional law and political economy, knowing only a part of the indis- 
pensable, wiU be without counsel and open to every gust of public opinion, 
in the ever more violently swelling battle of social interests.’ 

In such a background there was no special title for a study which 
in the words of the greatest German Canonist, Bol, was ‘ cadaver sine 
anima, honiinem sine meMe, nwnstrum defonne et chaos perplexum 
Yet the predominance of this study did blight the student who aspired 
to the Administrative Service. He did not appear before a Judicial 
Court of Examiners, but before the ‘ Examination Commission for 
Higher Administrative Officials ’. The examination was to deter- 
mine whether the candidate could be considered ‘ capable and thor- 
oughly prepared successfully to occupy an independent position in the 
higher administrative service ’. But they had, excepting for their 
two years, followed the same course as their judicial colleagues, and 
their choice of ultimate career was not always decided upon until 


1 Op. cit., p. 289. 


’ Goldschmidt, op. cit., p. 254. 
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the latest possible time, that is, after his two years of preparatory 
judicial service. Further, the final examination was taken before 
practising jurists, at the most a teacher of law was included, but never 
a teacher of pohtical science. A small treatise written in 1902 on the 
subject of legal studies and the judicial and civil service essays to 
show that little or no improvement over previous conditions had 
occurred. 1 

Political Critics. We have a full-length picture of an official 
preparation of the time by Hellmut von Gerlach.^ It corresponds 
to the main traits we have discovered in the general discussion.® 
Delbriick, though asserting that the law of 1879 had on the whole good 
results, admits that the faulty political science training became ever 
more disturbingly observable. He points out that the State was now 
undertaking tasks like the creation of a tariff system, the promotion 
of agriculture, trade and industry, care of small industries and the 
maintenance of an independent industrial middle class ; there were 
many subsidies and loans for the promotion of rural industries and 
cattle-breeding, and compulsory organization of various industrial 
groups had to be executed. Co-operative societies of all kinds were 
encouraged and regulated, and schools, technical and agricultural, were 
established, and related to the general economic life. The Civil Service 
did the best its training fitted it to do, but when Bismarck undertook 
his share in the development of .social policy he found the civil servants 
of so little u.se that he set up an Economic Council. He scorned ‘ the 
doctrinainsm of omniscient ministerial councillors ", ’ private secre- 
taries' decrees " and ’ schemes issuing from the writing-table ’. 

In the ’nineties the desire for reform became widespread. From 
now on the discussions of faults and remedies become of radical import- 
ance since the problems disclosed are elemental and affect all countries. 
Public discussion was first initiated by the Finance Minister, von 
Miquel, in 1895. He suggested a reduction of the time spent by 
administrative officials in the judicial service from two years to one, 
so that they might have a longer time m which to learn administrative 
law, social policy, economics and other branches of science. The 
long time spent in the Courts merely took away from the time which 
should be devoted to that which was ultimately to he the life-earcer.^ 

^Hermann Ortloff, Zwiscficnprufitng oder Zu'ischc>\zcugtiis ivi Hechtsstudium ? 
Jena. 

* Op cit., p. 45 : ‘ Aftpr fh(‘ concIuNion of niy Ome in Wurzburp^ I bad to con- 
trive energetically to acquire the iieeeHaary nu*u«ure of law to pasa the firat examinO'- 
tion. In Leipzig 1 went to very few law leclurea, and limited myself to economics, 
especially to Kosehcr's lectures which were the moat valuable part of my studies. 
In Wurzburg I hardly know where the university was located.’ He then crammed. 
See also p. 40 ff. He says that the judges were not so helpful to those who "were 
going into the Administrative Service afterwards. 

^ So also Georg Michoehs, Fur Slaat uud Volk, 1922. 

* Von Sohwenn, op. cit., p. 15. 
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An interdepartmental commission was set up to inquire into the 
system and suggest remedies. It was rather favourable to legal train- 
ing, so favourable, in fact, that there were desires expressed that 
only those who had been through the entire judicial preparatory ser- 
vice should be appointed to the Civil Service — but only the maintenance 
of the status quo was actually recommended. The Commissioners 
thought that any ini-rease of the length of study — the favourite advice 
of the Universities - would only cause a further waste of time. The 
standard of the examinations ought to be put up. The preparatory 
period should bo adjusted more to the advantage of the Civil Service. 
A special official should, in each Government District, be entrusted 
with the continued education of the civil servants during the pre- 
paratory period and the latter should continue to attend special 
courses of lectures related to their work. They should be, encouraged 
to make journeys at home, and abroad and get em])loyment in import- 
ant branches of industry, at consulates, the ccjitral co-operative 
liank and similar iii.stitutions. Even establishment of a special 
administrative school was mooted. The Examining Commission 
should include a teacher of political .science. 

A lively discussion in the Press followed, and in 1902 the Govern- 
m(>nt introduced a project into Parliament the main object of wliich was 
to lengthen the University course to three and a half years and reduce 
the preparatory service to the .same period. No division took place. 
The measure was re-introduced in 1903. There were very diverse 
views of the course to f)e taken. Some complained that the Govern- 
ment had not propo.sed the reform of University studies and the 
examination which Immediately followed thereon. The familiar view 
that constitutional law and political science should be included was 
expressed. Another attitude- and one that has become predominant 
in the course of the last few years— -was taken by Richter : already 
at the University, the civil servant ought to have a preparation quite 
separate from that of law students. The Government had conceded a 
reduction of the work before the Courts to nine months for civil ser- 
vants : opinion swayed between this and one year. There was a wide 
variation of opinion upon which departments were best as the first 
preparatory stages. Here the overwhelming opinion was that it was 
very desirable that at least part of the time should be served in non- 
State institutions ; like Chambers of Agriculture and Commerce. 

Direct Contact with Social Affairs. This was a very important 
suggestion and, indeed, the whole development of opinion about train- 
ing for the Service was really towards something of this kind. For 
what is, in reality, the essence of this suggestion ? It is that the 
official should come into actual contact with — nay, more — actually 
participate in — the ordinary daily work and life of society. When 
the schools said that legal theory and commentaries were not enough, 
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the alterations they proffered were those which introduced into the 
seminar considerations drawn directly from the life of the held, the 
factory, and the counting-house. It was an attempt to prise open 
the definitions and formulee of the study and let in the breath breathed 
by the outside world, to show that definitions and categories are 
artificial things which conveniently docket, but always cramp, confine, 
and distort, reality. The step was not a long one from the seminar 
enlivened by the mind fresh from practical tasks, or contact with 
people engaged therein, to the fertihzing of book-study by the student’s 
direct contact with the institutions he read about. In a tract already 
mentioned the author goes tar towards this ; 

‘ More than before does modern youth live in the midst of public life, for 
this more than for anything else has he an interest and this he acquires from 
modern methods of intercourse — from the Press, the daily questions of politics, 
of administration, justice, constitutional and international law, party manceuvrea, 
and so forth. All this gives him more to think about than dry dogmatic doc- 
trines from which he stands further away than from the more lively contempla- 
tion of all public life and the way it functions. In the first half of his student- 
years there belong naturally those lectures which are of an introductory and 
preparatory significance, those which lead towards an immediate understanding 
of the things of which the students get a vivid conception by newspaper reports, 
the hearing of speeches in Parliament and at meetings, which concern themsel ves 
with questions of tho day, also in criminal cases, public sessions of the adminis- 
trative authorities, arbitration, commercial and industrial courts which invito 
them to meditation, the discovery of the main purposes and ideas, and to judge- 
ment of behaviour and its results. Thereby in time an interest in real things 
is awakened, which are now in the foreground of social and political life. . . .’ 

Away from mere Book-Learning. This is the problem which 
has arisen wherever sincere thought has been bestowed upon the 
question of properly training officials ; How to overcome the natural 
effects of book-learning ? Can it be left to tlie student’s own devices ; 
ought there to be a preparatory period in the Service ; or outside the 
Service ; will travel be of value f The question reminds me of a story 
told me by Justice Holmes of the U.S.A. Supreme Court. A young 
man left the Harvard Law School and after a few days of law practice 
sent back an excited telegram, ‘ I have seen a Writ ! ’ The necessities 
of the modern Civil Service go further : it is not enough that officials 
see the levers they have to puU, but that they should be vividly 
acquainted with the nature of the enormous tangle of objects and men 
attached to the other, the invisible, end of the lever. Plato long ago 
warned us not to teach with our backs to reality and our eyes only 
upon moving shadows.^ 

The project o^ 1903 was debated from time to time for three years 
before it became iw. While the Government recognized the value 
of the suggestion that part at least of the preparatory service should 
be spent m non-Stato institutions, it could not see its way to allow for 
^ The Bepublic, Bk. VII. 
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tliis in the time, which it considered too short, but supported the view 
that such experience might be obtained after the Final Examination 
was taken. My own experience leads me to beheve that German 
Governments are fairly hberal in granting leave of absence to promising 
officials for travel and study. They have a wide but definite problem 
set them — e.g. the operation of local government, the organization of 
some industry, statistical method, the development of social and 
industrial policy, the working of Royal Commissions — and they are 
given from two to six months in which to .explore the ground chosen. 

The Minister of the Interior, Bethmann-Hollweg, in after years 
famous for a diplomatic blunder of the first rank, best represented the 
mind and intentions of the Government. In his opinion the whole error 
in the past had boon the long time for which the future administrative 
official was bound to judicial service. Two years with an administra- 
tive authority was in.suffi(uent time for adequate practical work, or a 
good theoretical grounding. Further, if proper arrangements were 
made for theoretical training of the candidates when they were already 
employed and not so many dissertations were required of them, they 
would need to spend less than the usual time, sometimes a year, pre- 
paring for and doing examinations. The Government’s memorandum 
to its project cogently expressed this view.'‘- 

The most important remark came at the end of the speech, and 
it pointed to a fact which had caused perturbation before and which 
has since been the subject of anxiety. In Germany, the Minister 
.said, officiah attain to responsibility and independence at too late 
an age. In other countries the young man of thirty was already in 
the centre of iudopondent activity, and even in Germany, in other 
professions, the man of thirty could look back upon a number of years 
in which freshness, resolution and energy had already accomplished 
a great deal. We will not at this point dwell upon his opinion, but 
it raises a question of great significance, and we shall discuss it in 
connexion with the latest movement for reform. 

The Act of 1906. The re.sult of tiie discussions was the Act of 
1906,® in which the main lines of criticism wore given effect. This Act 
functioned until 1920, when certain amendments were made for reasons 

* Wanderslob, Die Bejahigung zvm hoheren Verwaltungsdienst, 1927 : ‘ The de- 
velopment of commiinal life in the various kinds of local authorities, the introduction 
of administrative jurisdiction, the comprehensive elaboration of taxation law, the 
growth of social activities on the part of the State, the far-reaching development of 
trade and agricultural branches of production, m short, the increase of the total 
cultural and legal needs of the people m all of its strata have so furthered the develop- 
ment of public law through legislation and administration that the individual can 
no longer master it all. It is therefore indispensably necessary that those who wish 
to find their way propierly as civil servants m this field of interlocking legal relations 
and practical needs must be introduced into the disciplines to be mastered as soon 
as possible.’ 

* Gesetz uber die Befahigung zum hoheren Verwaltungsdienst, 10 August 1906, 
O.-S., p. 378. 
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which will become plain when we review the nature of the new dis- 
pensation. Let us imagine that we desire to enter the administrative 
service after 1906.^ Wc would be obliged to take at least a three- 
years’ course of law and political science at a University and then take 
the first law examination at school. Our University teachers are 
hardly satisfied with our stay at tlie University for only three years, 
but the Government holds that as we spend more time in this way we 
shall ultimately enter upon our duties at an aije when all our freshness 
of mind is gone, and when,, therefore, they can do very little with us. 
Now while we are at the University it may be true that we shall be 
wasting some time — perhaps a good deal — if we join one of the Students’ 
Corps,^ but it will more than repay us in the long run, since relatives 
and friends, even people who are not related to us who once belonged 
to the same e.orp.s, will give us a helping hand and will prefer us to other 
candidates other things being equal, or even more than a little unequal. 

The Firiiil hlxamination comes. The subjects are public and private 
law, legal history, and principles of ])olitieal .science and eeonomics. 
The examiners are, by statute instructed to explore our knowledge 
and insight into the nature and historical development of law, and to 
sec whether wc Lave a general legal and political science ediioation 
necessary to our future profession. We now approach our four years 
of practical work, and it is fortunate that we are not of the generation 
before WOfi, for they were obliged to serve two years in the Law Courts 
before proceeding to their real work ; wc have only to serve one year 
in the (lourts, and this may be reduced to nine months by the, Mini.stires 
of Finance and the Interior. 

The year or the nme months pass. They were not wasted after all. 
For the Courts to which w'o were attached -the Arntsgericht or the 
L<»«dc.vgcm7g--gave us a very good insiglit into procedure and adminis- 
trative law in aetiiiil practice. We have now to be accepted into the 
preparatory service liy the President of one of the fifteen prescribed 
Government Uistriets — an official of high status and important powers. 
Our Eiigli.sli colleagues have no such arrangement as this whereby 
an authority of her than the central departments chooses us. And, in 
fact, the jiractice in Prussia has not been quite unchallenged. It is 
the ancient Prussian practice, but suggestions for modifying it were 
made m 1875 and later ; the Government as a rule wanted to leave the 
matter a.s it is to-day in order to avoid burdening itself with duties 
which can be quite well performed elsewhere, and its Parliamentary 

^ This description is based upon the best two commentaries ; von Schwerin, op. 
cit., Memlier of the Examining Commission for Higher Administrative Officials; 
and Wandersleb, op cit,. Assistant Secretary in the Prussian Ministry of Commerce 
and Industry, and private information. 

^ Cf. for a good description of student life in the Corps, Sudermann’s novel, 2>ef 
7'oUe ProfrAfior ; also Preslwr’s Mein Binder B*rt)amin , sec also Michaehs, op. cit., 
Bismarck’s Rcjlteirons and limtintfictnces^ the first few pages. 
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supporters argued appointment by the Government as futile, since 
the Ministers could not possibly know enough to exercise a proper 
choice, whereas the local authorities who were responsible for the 
practical preparation of the candidate could more justly take the respon- 
sibility of choosing. It was further feared that central appointment 
would result in political higgling, since the central authority is subject 
to a great deal of Parliamentary pressure. On the other side it was 
emphasized that central choice would mean uniformity of principles 
and a cessation of misunderstandings and suspicion about the motives 
of the President of the Government District. 

There arc, indeed, certain persons the President is very unlikely 
to choose. It is fortunate, for example, that we are not Catholics or 
.lews 1 ; that our father is not publicly known to be a Socialist. It is 
doubly fortunati' if one’s parent was an official, or if he comes of a 
well-known high bourgeois family, and especially if one’s family has 
bequeathed to ns the noble vmi in our name. None of these is an 
obstacle to us, and we have further officiated in a corps, served in the 
.\rmy, are of good jiliysiijne, we are not too old to enter for our Final 
Examination by th<' age of twenty-nine, and we Imv'e attended sufficient 
political science and economics lecturi's to satisfy the conscience of 
the President that the regulations have been kept.^ Let it he noticed, 
tfuU it is in the power of the Presuknl to refuse candidates ; in other 
words the Prussian (am! therefore also the Imperial) system of recruitment 
is not open compel ilioti. The British system, is entirely open ccrmpctiiion. 

The three and a quarter years of preparatory service are so regulated 
as to give a conscientious servant a splendid opportunity of acquiring 
wide experience. The sanctions available to the President are such 
that any servant who ultimately stays in the Service is certain to have 
made good use of Ins time ; for the President m.ay put off the Final 
Examination and m cases of gross misbehaviour or waste of time even 
dismiss the Hcferendar. The three and a quarter years are divided 
up as follows ; twelve niontlis with a Landrat (the executive officer 
of a local government area known as the Kreis), three months with a 
small pojmlarly elected municipality, at least fifteen months with the 
Government District Authority, and District Committee (Bezirksaus- 
schass). As Referendars, we will be jilaced in those local authorities, 
urban and rural, where we shall get an opportunity to survey a wide 

^ For Ihe distribution of Civil Servants into various religious categories, c£. the 
analysis m Kamm, AlU/omcinrs SUilijiiisrhes Arckto, 

® Minute of the Minister of Finance and the Interior, May, 1882 : * According 
to Article X of the law of March 11th, 1879, the University study of political sciences 
iH to be considered as an indispensable condition for the higher Oivil Service in so 
far as a judicial service candwlate, who has only studied law at the University — 
completely omitting political science — may not be accepted as an administrative 
official, even when ho attempts to make up tor this by later studies, etc.’ The Minute 
could, however, apparently be complied with if a testimonial proving attendance 
wore produced. Schwerin, op. cit., p. 42. 
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field of administration, to see the whole pnxsess of government in a 
particular area. It is probable that we shall be sent to a munici- 
pality of the first and second size and there we shall be overwhelmed 
with the enormous scope of its work and finish by being confined to 
some special branch only. If the opportunity occurs, we shall be made 
deputy of the head executive official — like the Biirgermeister, — for 
a time, and every attempt will be made to awaken the feeling of 
self-sufficiency and responsibility. Care will be taken, according to 
the 8tat\itory Rules, to give us work and explanations which will 
systematically promote our understanding of the social sciences, 
though attempts will be made to avoid weighing us down with details. 
When we arc in the Government District Authority our work will be 
so organized that we shall see the whole field of its activity, including 
the Educational and Financial Division, but wherever a particular 
situation is not calculated to add to our comprehension of principles, 
we shall be spared. Our apprenticeship will stretch from thorough 
occupation in the Registration and Accountants’ Office to the making 
of verbal reports in Departmental meetings, and travelling commissions 
to State and non-State institutions. In the sub-district of the Govern- 
ment District — the Bezirk, we are employed for many months, since 
here it is possible to take a continuously active and rather significant 
part in the work (the authority is, of course, not nearly as important 
as the Regierung). The law only prescribes stages for thirty months in 
all, the remaining nine montks of our time we spend at the discretion 
of the President in the kind of work which will best complete our 
experience. In the Regierung we are under the constant tutelage of a 
special official ; ho gives us advice, explanations, acts generally as a 
mentor in official matters and in the matters of opportunities for 
furthering our knowledge by taking special courses of lectures and so 
forth.i Nor are we exempt from moral and political care.* Our 
mentor makes reports upon our conduct, and a wise provision of the law 
arranges that mentors shall from time to time be present at the sessions 
of the Examining Commission and attend the meetings to class the 
examination scripts so that they may learn the policy and standards 
of the Commission. Every authority under which we serve makes a 
report upon us, and the Land, rat pays particular attention in his to our 
relationship with the pubhc in the district. A final and comprehensive 
report is made by the Regierungs-Prasident, and all the reports are 
put before the Examination Commission.® 

* The Vereinigung fiir SiaatswiesenschafUiche Forlbildung was founded in Berlin 
to arrange for advanced cou^'ses in various towns for higher ofhcials. 

* Cf. von Gerlach, op. cit., passim. Though this deals with a time antecedent 
to 1906 the nature of the preparatory service seems not to have altered much in 
this respect. 

* The Examining Commission, then appointed by the Crown, consisted of nine 
memliers. Those were the Under-Secretary of State for the Interior (President), 
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The Regierungs-Prasident decides when we are fit to take the 
Final Examination. This is done by requiring the apprentice to make 
a considerable report upon some subject arising in the course of his 
work. There is no legally stated field of investigation ; it is left 
entirely to the President and the Referondar to determine. It may 
be on the practical or the theoretical aide. It may be financial or 
institutional. But it is desirable that its preparation should require 
a thorough acquaintance with constitutional and administrative law. 

The Final Examination. The Final Examination is written 
and oral, and extends over the public and private law valid for Prussia, 
and further, constitutional and administrative law, as well as economic 
and political science. The question of all questions is : Is the Refer- 
endar likely to be able to art independently and successfully in the 
higher Civil Service 1 Has he a sound enough grasp of the duties 
and purposes of the State in economic and financial matters ? Oh 
<‘ach of two days wo write a dissertation on a topic (till then undis- 
closed) with the aid of certain refereni^e book.s which are provided in 
the examination-rooms. A third day is occupied in the preparation 
of a verbal report. Then follows an oral examination. A candidate 
who fails may reappear once more ; a second J.iilure is followed by 
exclusion from the higher Civil Service. 

The striking feature of the topics set for examination is their 
extreme practicality and technicality, and their wide range. Not that 
all are technical : some are upon the history of economic and social 
theory. Tlie vast majority ask for judgements upon a narrow set of 
circumstances ; the answering of thc.se clearly demands a fund of 
exact knowledge, a firm grasp of legal and economic principles, com- 
prehension of the conditions of the effectiveness of institutions, and 
the ability to focus correctly the general light of science on particular 
cases. Little or no room is left for metaphy.sical adventuring, and 
the confines within which doubt and curiosity might arise arc rather 
narrow. On the whole, the German procedure compared with the 
British shows a wide and important variation : the German being 
based much more upon the correct use of authorities, the British 
more upon personal judgements. If this diagnosis is correct the 
situation it reveals is important, for it may be that much of the form- 
alism with which German bureaucracy has been charged by native 
critics is due to the spirit and training which have their expre,ssions 
in this type of examination— nay ! to the ultimate view of private 
and public life which engender these. The examiners believe that 
these are the proper questions to ask, they hold this belief because 

two ABsistant Secretaries from this Ministry, one Assistant Secretary each from the 
Ministries of Finance, Education, lichgion, Agricultural and Commerce, a Councillor 
of the Supreme Admioistralive Court, and the Professor of Political Economy of 
the University of Berlin. These divided into smaller examining bodies at need. 

VOL. n. — 81 



mo MODEEN QOVEENMENT {rt. vn 

they have a mental picture of the kind of <^il servant they want to 
secure : men learned to the point of pedantry, and logical.^ This 
produces civil servants more useful in a static than a d 3 Tiamic State ; 
excellent interpreters of the past but not inventors of the ways and 
means of the future ; apter to explain than to evaluate ; and inflexible 
in the power to make exceptions — which is nine-tenths of adminis- 
tration. Where the Germans are lacking the British are rich, but 
these have their own faults which we shall analyse later. 2 

Reforms of 1920 and. their Causes. This system of recruit- 
ment operated until 1920 when minor changes were made. Those 
changes were the first results of a rather widespread feeling that 
thorough reforms were necessary if the Civil Service were to acquire 
the qualities essential in the modern State. Since the creation of the 
Empire in 1871, Prussia’s influence went far beyond its own boundaries ; 
its indigenous effect was over two-thirds of the territory, and when 
we add that the choice of officials for the Imperial Departments is from 
the various slates in some rowfh proportion to their importance, the 
significance of the Prussian method was great enough to rouse 
widespread interest, and even anxiety. The views we heard 
expressed in the ’eighties and afterwards, on the nature of 
legal study, still occasionaUy recurred, and they hammered, as before, 
at the theoretical and dogmatic nature of the teaching and the remote- 
ness of the students from practical hfe.® Then came the War. The 
imfortunate are morbidly curious about the causes of their downfall. 
A flood of self-criticism was the result, and many students, teachers 
and statesmen made a determined resolution to cut off faulty limbs 
and review the sources of their vitality and purpose. They were 
determined as never before conscientiously to master the parts of 
their gigantic political machine.^ 

The classic sign of this spirit in the context of administration was 


1 Cf. Nohtitz, p. 137. Verein fur Sozialpoliiik : * I cherisli no illusions that we shall 
eliminato this aloofness from tho world \ W tltfremdiicit) of our lawyers by economic 
training only. This aloofness has other causes as well, and that to which wc give 
this name is not aloofness at all ; it is based upon our German excessive thorough- 
ness, ujion our jietly striving for formal accuracy, and upon our desire to accumulate 
legal guarantees, so that tho single judge, happy in bis responsibility, is displaced 
by a college of judges, courts are increased in number — owing to what I should like 
to cal! tho “ picking over ” of conceptions {Bcgriffsklauberci) ’ 

“ The effects of the study of law compared with those of economics were later 
discussed at the meeting of the Verein fur Sozialpoliiik. Wo extract and translate 
the most significan . passages. 

®Gcrland, Die J^eform des Juristiachen StudiumSt Bonn, 1911; and an earlier 
article in tho Dcutsd'e Juristen Zeiiung, 1 May 1909. 

The author is Professor of Law, and wrote an able treatise on the English judicial 
system. 

* Cf. Bozi and Heinemann, Recht VerwaUung und Poliiih im Neuen Deulschlandf 
1916, especially pp. 19 If. and 33 If. ; also Grabowsky, Die Reform des deutschen Beam- 
tenivms (Berlin, 1917), especially the introductory article, and then pp. 61 ff., 80 ff., 
87 0., and later, Max Weber, Parlainent und Regierungt 1919. 
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a short tract by the statesman and administrator, Olemens von Del- 
bruck.^ It was written a year before the end of the War, and its 
analjrtical power and cogency won it an influence which time has not 
yet dissipated. It anticipates the general direction of thought in 
ensuing years, and its main thesis has since received substantial 
reiteration. It is for us a convenient point of departure. Using it 
as such we will occasionally digress from the purely annalistic narrative 
of theory in order to discuss the more important features in the develop- 
ment of ideas, sometimes carrjdng forward the discussion to dates 
later than 1917. 

Law V. the Social Sciences. Delbriick starts with the already 
famihar analysis of the political economic activity of the modem 
State. The nature of this activity imposes upon the administrator 
a task vastly difierent from the judicial function. The judge works 
within rigid norms and does not judge by the consequences of his 
judgement but by those norms. The administrator, on the other hand, 
has a wide field of discretion, and the consequences of his actions 
are of the essence of his decisions.® 

' Ho must, therefore, know what economic and political consequences his 
decisions will have for the individual and the community. He must arrange 
his measures that they benefit the public welfare and do not injure the individual 
without necessity. He must also be zealous to serve the individual, as far as 
ho can, without injury to the community. In economic measures the admin- 
istration is pre-eminently free in its resolutions and is bound to the law only 
in respect to their formal conditions and execution. . . . Allegory was wont 
to show us justice with bound eyes, and if wo desired to pursue this figure, we 
should picture administration with eyes very wide open,’ • 

The task is a particularly delicate one in a constitutional State, 
for the Civil Service must maintain an impartial attitude in a policy 
founded upon and directed by party conflict. It must serve the 
people and not antagonize Parliament, take political decisions but 
avoid political enmities. The impartial position of the Civil Service 
is emphasized in a later study by another writer, and he points especially 

' Die Au^biW-ung fur den hoheren Verwultungsdi-cnsi in Preuszen, Jena, 1917. 

“ The antithesis has also been put thus : ‘ The adminifitration of justicio and 
administration are inherently different. This is demonstrated already by the fact 
that the judge has a list to work through, that is, the cases laid before him, and he 
fan only deal with these. Beyond this he has no initiative. The administrative 
ollicial, who merely settles cases winch are brought to him by the public, is a very 
bad official. His office demands more of him. He must take action independently, 
draw matters to himself, and often himself provide the most important part of his 
work. He must pursue the needs and the development of life and economic activity ; 
ho must preconceive the uniqueness of separate things by the aid of creative phan- 
tasy, and make decisions. For this purpose the law is not an end in itself but a 
means to an end. Law only affords him the possibilities and limits of his activity. 
With the judge it is otherwise, although I am strongly of the opinion that the crea- 
tion of law is the business of a judge, yet as a rule he will do no more than subsume 
cases under their respective paragraphs ’ (Nostitz, op. cit., p. 140 S.). 

* Op. oit., pp. 26, 27. 
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to the need for keeping the great economic and social groups, technique 
and capital, in social order. Such quahties as this implies cannot be 
bred by the study of law : only the social sciences can serve. ^ But 
this does not mean that the administrator is to be trained in the social 
sciences only ; for law must have its place, though a subordinate 
place in the total scheme. 

For How Many Years Shall Training Last? When this 
matter is decided — that there must be a separate training for the 
administrator, and that the social sciences should be the chief in his 
curriculum, Dclbriick turns to the question of the length of training. 
We have already said that this question has troubled German opinion 
for years, and was expressed in Parliament by Bethmann-Hollweg 
in 1906. Delbriick remarks that the German higher civil servant 
does not get the opportunity of independent work until he is about 
thirty. Not until he is about thirty-live does ho, perhaps, become a 
Landrat, that is, an official with an appreciable scope of power and 
responsibility. This training is too long. Delbriick is, in this 
opinion, only one of many voices. The noted economist. Professor 
Schumacher of Berlin, speaks from his own experience (as Delbriick 
does) when he says ; 

‘ I am not, sorry that I was once a Referendar — I learnt an extraordinary 
amount during that time: but I must asserl that J sulfcred very much under 
the oppressive fooling that J 'W'a.s entirely ehaiiied up just m the years when I 
most strongly felt the impulse to act. Since then, I consider it to bo one of 
the worst faults of our general organization that we lot a great part of the most 
valuable talent tn tts most important year.M of growth wear itself away with 
waiting m non-rcsponsihle and, to some extent, msullieient work. (Here the 
Assembly cried : " You are right,."’) ... It is tundamentally unaoimd to lake 
away from a joung man until nearly thirty both eoouuniie responsibility for 
himself and material responsibility for his work.’ - 

This view Is represented in other places a(so,“ 

It is a valid and vital criticism of German recruiting methods. 
The British method ha.s been strongly opposed to putting off the age 
of responsibility by a long period of jirepa ration. The men who thus 
expressed tlieir opinion.s about re.spoasibility did not define it. They 
only fell its definition. But expressly to tlefino it is to assert un- 
equivocally why it cannot be put off to a late age, as well as why, 
too, an early age may equally be disa.stroiis. Bk.sponsibility m 
Office meaius freedom of iudgemeuf and action combined with un- 
limited liability to suffer the natural consequences of a mistake or enjoy 

^ Brut'k, Das Aushild-ungsproblem des Brnmlau in VeruKilUmg and WirtschajU 
Leipzig, 1920, pp. H, 15. 

^ Schumacher also humorouaiy remarked that the thwarted deaire for activity 
caused the production of a substitute : ' tliat pretentious bearing towards others 
that has so often given olicncc.’ Cf. V erlMndlumjen, dra Vereins fiir Sozialpolitik, 
etc., p. 77. 

® Bruck. t>p. cit., p. ‘,U. 
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the natural consequenceB of success. This implies in a person thrown 
into such a position some kind of spiritual balance between his own 
various faculties caused by his contact with the possibilities of sufieiing 
or enjoyment and with the objects or persons who form the material 
upon which his judgement and activities are to be exercised. They 
will have an effect upon him, as he upon them. The result of the 
experience is to produce in the responsible person a knowledge of him- 
self (it may be deep or superficial), of other people, and of inorganic 
environment. He will learn, in the uninjltienced measure of his capacity 
to learn, how much and how little man can do to secure a control 
over Nature, and what ho is able to ad<! n.s a personal contribution. 
He will measure his oum strength and weakness, and learn the worth 
of his own personality. And mea.snring this, he can measure that 
of others, and again, knowdng others, he can again recoil \ipon himself 
and estimate his own place and value. No study yet invented offers 
so subtle and extensive a variation of happenings upon which to 
exercise the judgement a.s human affairs themselves. For every 
object of study has its own nature, the way in wliich it is manage- 
able, and the imjuession it produces upon the mind. The full effect 
of this is to be felt only by unhindered and unaided access to the 
objects themselves and the joys and sufferings emergent directly from 
them. 

It is clear that the sheltered and cloi.stered life of book-learning, 
with parents jiaying your way, and a long preparatory service when 
you are neither civilian nor civil .servant, and when not a pittance is 
paid you nor a day pas.ses without tutelage— that all this places a 
screen betw'een the spirit of the novice and his own personality. There 
is no connexion between what you eat and what you produce ; j’ou 
answer not to those who may suffer by your activity, but to some 
one who .stands between, who cannot take you completely au serieux. 
The tenets of the schools are not graven into the character by the 
erosive power of immediate reahty. That is, you are devoted to an 
academic description which is not really appropriate to your pro- 
fession. And the longer this goes on the more powerful do the 
inhibitions or tbc incitements, uniquely created for and by this 
description, isolate you from neighbouring aspects of life, sometimes 
from life itself. 

It is a moot point exactly where to draw the line. Freshness of 
mind ks at times strangely akin to dangerous ignorance. Some 
academic and tutelary guidance is essential. It can obviously, how- 
ever, be overdriven. And this as much as the study of law has made 
the German Civil Service pedantic, authoritarian and unadaptable. 

Delbriick was accordingly opposed to any lengthening of the 
University course. He suggested the abohtion of the nine months 
of judicial service for the administrative officials. Nine months 
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would be wou for administrative preparatory service, and whatever 
of private and criminal law these officials needed they could learn at 
the University where, however. Administrative Law should be their 
chief legal study. The proper subordination of law to the other 
studies, but the combination of the two, would be useful not only for 
administrative officials, but also for aU those who desired to serve in 
local government, journalism, or Parliament. He looked forward to 
a single faculty uniting Political Science with Jurisprudence. The 
studies should be followed by the first University examination, a 
preliminary to the preparatory service. 

Theory and Practice. The next topic is, like the question of 
age, a widely discussed one : what can be done to secure that when 
the student enters the Service, his judgement shall be less theoretical 
than it is after the ordinary University training ? We have already 
adverted to this problem — it has by no means ceased to occupy the 
attention of German thinkers. One solution discussed, but refuted 
by Delbriick, is the introduction of a Practical Year into the middle 
of the University Course,. (Delbriick states an alternative : one year’s 
employment in a local authority before the student enters the Univer- 
sity.) It is urged that the practical work would enliven the students : 
their eJemontery lectures would prepare them for this year and their 
practical year would prepare them for their final and advanced lectmes. 
(Delbriick rejects the intermediate year on the ground that it would 
increase tbo academic years to four : and the alternative suggestion 
on the ground of its impracticability.) 

German teachers show signs of worry about this problem : the 
student with an economic and law degree has even been likened to a 
medical student who begins practice without clinical experience.’ 
There is an extraordinary unanimity of opinion about the ‘ world- 
strangeness ’ (Wellfremdheil) of the German official. There is not the 
same unanimity of view about its remedy. A director of a private 
busine.ss insists ^ upon the necessity of practical study before an occupa- 
tion can be undertaken, and says that no system wliereby the student 
goes for short periods, weeks or months, into one business after another 
can give him the required inteasity of experience, since an unbroken 
stretch of time is necessary for him to become rcaOy acquainted with 
the conditions of labour, and the working class, and social legislation, 
and taxation relating to industry. The representative of the Associa- 
tion of Students of Economics reports that the students themselves 
feel the need of some practice, and that work undertaken for this 
purpo.5e is too unco-ordinabal and .short to be of any use.^ A jao- 
fessor of law and economics ‘‘ analyses that which the student may 
expect to derive from a Practical Year ; he would learn 

^ professor Jastrow, Verein, p. 21 ff. - I'ereui, p. 82 ff. ^ Ibid., pp. 8G, 87. 

* Fuohs, Tubingen, ibid., p. 93. 
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‘ the sheer difficulties of daily life, the realities irith trhich.he is not familiar 
without experience, especially if his family are professional people. He must 
participate in menial tasks, and somewhere be, for a period, a cog in the great 
machine, whether it is a handicraft, or industry, or agriculture — ^where, does 
not matter, it is enough that he participates somewhere ... so long as he 
somewhere learns the nature of the frictional difficulties of real daily life and 
obtains a really deeper insight into the world of labour and for a time works 
shoulder to shoulder with the mass of working-men 

Another suggests visits to economic and social institutions, properly 
explained, of course, lest the mind of .the young student become 
confused instead of enriched and clarified. ^ An administrative oflticial 
of wide experience in the training of referendars in the preparatory 
service ® warmly recommended that the University course of study 
should be divided into two parts ; one of elementary law and economics 
lasting two years ; then two years of varied practice ; followed by a 
final two years of study. For the administrative official was essen- 
tially a man of decision, yet the referendars who come under his 
charge wore the least ready to take a decision. 

‘ They believe he said, ‘ that when they have once weighed up aU sides of 
the subject, their work is at an end. I have been able to embarrass the Eeferen- 
dars in theoretical and practical training by asking them, after they had most 
beautifully reported upon the legal and material circumstances of a case : “ Now, 
what will you do ? How will you solve the problem ? To whom will you 
write ? In what manner will you write ? Is there anything more to be done ? 
How will you begin operations t ” They were nonplussed, and realized that 
the difiBculty begins precisely at the point where they thought tho subject was 
exhau.sted.’ 

The only agreement indeed .so far reached upon this vexed question 
is that something ought to be done to mitigate the ossifying efiect 
of book-learning and lectures. The most general solution ofiered at 
the Assembly for the Vt-rein fur Sozialyolilih in Kiel, 1920, a very 
representative meeting whose proceedings 1 have been quoting and 
analysing, was much greater use of seminar work, discussions and 
practical exercises (papers, reports and so on) by tho students. 

The discussion leads one back inevitably to purpose of training. 
Is it learning that i.s required, or a quality of mind, difficult to define, 
but which roughly is ability to learn, judge and act ? It is not know- 
ledge, but manipulative, managing power, the recognition of the 
nature of the task, and tho ability to devise and use the appropriate 
implement. The insistent droning of this antiphony could be heard 
through the wliole discussion, and this is the capital contradiction 
which must be fought out not to the victory of either side, hut to that 
compromise which will produce the best civil servant. Of this, I 
believe Professor Schumacher had the clearest understanding and his 

^ Luders (a woman), ibid., p. 106. - Dr. Saenger, o! Berlin, ibid., p. 173 ft. 
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words have the obvious stamp of the real. ' The need of actual 
researchers is always extraordinarily limited; the need of men, on 
the other hand, who, without being learned, have acquired real scien- 
tific self-training, is in a civilized nation constant and growing if it 
is not to be stunted.’ In the schools the training must proceed upon 
the basis that everything supplies a problem to be solved. Science is 
an incessant struggle with problems. 

‘ Only in such a struggle which is always renewing perception, can clarity, 
the preliminary condition of everything else — and first of all clarity towards 
oneself — he won ; that feeling for actual limitation which distinguishes expertness 
from dilettantism and is always and cvcrj'where the proof and sign of true 
education . . . and self-understanding gives us the possibility justly to match 
together our own powers and our 8(‘lf-construct<‘d aim, and upon ibis basis only 
does clear intelligence of tlie outer world develop ; and there develops also 
the strength to overcome successfully the niightiiu'ss of error and delusion; 
the instinctive certainty of feeling, to which true competence which remains 
conscious of its limits, may finally unfold.* 

It is the mode of thought, the art and process of reasoning that is 
to be sought ; of course, as applied to the whole economic and social 
system. And this will give a judgement how to remove tlie unfavour- 
able and enhance the favourable. It is impossible for even the most 
informed economist to know all that there is to be known about 
economic life — it is too vast. ‘ Whoever wishes to use his studenthood 
to the best advantage, to keep the world open for himself, must 
acquire the ability to find bis way quickly in all parts of economic 
life. This is and remains the main purpose for wliich we have to 
strive.’ 

A Liberal Education. This aim is, I believe, especially clear 
to English thinkers on tliis subject. It might be termed as a liberal 
education or character-training through the social sciences. Not so 
many voices were as certain in their tenor as Professor Schumacher’s. 
The weight is still given to learning in Germany, but the tendency 
is in the English direction — a tendency in ideas strong enough one 
day to have efiect — the tendeniiy is variously expressed in words 
which differ from those quoted, but the purport is the same. For 
example ; ‘ The decisive thing is a high and free conception of life. 
This truly broad-minded conception of life is the basic element, the 
condition and the finest fruit of science ... it is the vocation of 
universities to evoke and promote this in young people.’ ^ 

The signs of a fuller approach to the time-honoured English method 
of choosing officials from those trained in the classics or mathematics 
schools are few and weak. Here and there a suggestion is made that 
economics must be more closely related to the general philosophical 

^ Nostitz, President of the Siijjreine Adniininfrative Court of Naxony, op. cit., 
pp. 140, 141. 
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faculty.! The weight of opinion is overwhelmingly in favour of the 
social sciences — that is, Economics, theoretical and historical. Econ- 
omic Geography, Economic History, the Economics of private industry, 
Statistics, Law, History. That is the clear and definite result of the 
development of opinion since the middle of last century. Neither 
jurists nor economists nor officials differ on this as the desirable aim. 
The work of the official will be largely political and economic, therefore 
he must learn to think by tlie analysis of historical and contemporary 
economic and political behaviour. This is stated with concrete 
certainty. The, only difficulty that is feli is how far law must form 
part of the syllabus- and there is an almost unanimous agreement 
that some law should he learned --how much it shall weigh in the 
syllabus is decided differently by different people “ ; it is desired for 
its direct practical u.se and also as part of the study of the social 
arrangements of mankind. Law has therefore theoretically suffered 
a tremendous decline as a training-ground for officials, and as we 
shall see later practice has in part consecrated the claims of economics. 

In the conrae, of this discussion we have deviated from the time- 
method of analysis in order the better to weigh the significance of 
the conceptions revealed by Delbriiek. Let us return for a moment 
to liis study. He beli('vcs that after the student has passed through 
his preparatory period he should go to a special Academy in Berlin 
for special lectures, covering the period of nine months saved from 
service with the Courts. At the end of this post-graduate study 
would come the State Examination for established higher civil servants. 
Such an Academy should not bo separate from, but attached to the 
T'niversity, since it is important to keep officials in tlie same spiritual 
atmosphere ns the rest of educated classes. The administrator must 
know and be able to evaluate the intellectual streams of his time, 
especially at a time when the co-operation of officials and civilians 
is increasing. Some olllcial.s of sjieeial ability, designed for promotion 
to high and independent office, should have a further two years’ 
t ruining. This would be given in a special institute where the students 
would spend one. year upon the history of Prussian policy, especially 
domestic, Prus.sia's relationship to the German Empire, economic 
affairs and concrete problems of n'presentation and administration. 
Practical work would bo done and educative visits made. The teachers 
would be members of the University faculties and high officials. A 

^ Dr. Sockin, Conbistorial Councillor, and Proroctor of tlie University of Kiel, 
op. cit., pp. 0 and 7. 

“An eminent authority, l>r. Bill l>rew'P, former Minister of fetate, thinks the 
i\nowledge of the Jaw is necessary, because, m fact, the law limits the power of the 
oJljcial, however soaring liis ideas. Verein, p. iW ff. Cf. also his tract. VerivaUung^- 
reforin und Jhrujfibilduvy di-r Volkftunrte^ 10^10. Drews was Minister of State in the 
Reich, is President of tho Prussian Supreme Administrative Court, and Kmeritufi 
Professor in the University of Berlin. A man of vast administrative experience 
Jind services. His tracts on our subject follow the argument wc have been analysing* 
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second year ought to be spent in an agricultural, commercial or indus- 
trial situation. German thought on the subject of recruitment of 
the higher Civil Service has not pressed beyond the ideas so far analysed. 
Discussion proceeds and questions of detail are raised in its course. 
It is not worth pursuing this elaboration of the essential ideals.^ 
It is of more value, first, to observe the practical changes which have 
most recently come about and, secondly, to sum up the course and 
significance of German experience. 

Recent Changes. The Constitutional revolution of 1919 gave an 
opening for the introduction of changes in the recruitment of the 
higher Civil Service and these changes were based upon the develop- 
ment of opinion since the coming into operation of the Act of 1906. 
The main changes were indeed accepted in the Prussian Diet with 
hardly a dissentient voice. ^ Thus the Act of 1920* amends that of 
1906 ; it leaves tlie basic lines of that Act fundamentally undisturbed, 
but modifies them in respects which are calculated to have an ener- 
gizing influence upon the Service in the future. The preparatory 
service is reduced from four to three years. ^ The preparatory service 
begins with judicial service of only six months.* We need not stop 
to ask why these changes came about, their reasons are sufficiently 
written in the history of opinion. An alteration as significant as these 
was produced bj’ the reform of the Law Examination which all law 
and administrative students have to take as a preliminary to the 
judicial and administrative services.® The history of the reform is 
of interest. Since 1910 Prussian Ministers of Education and Justice 
had attempted to bring about a reform with the advice and in agree- 
ment with the faculties of law at the Universities. In 1920 the 
University of Halle, whose faculty and students had previously played 
a large part in the movement for reform, called a session of delegates 
from all the German legal and political science faculties in obedience 
to a request of the Prussian Ministers for Science, Art and Education. 
Parliament pressed for a reform, and the criticisms and critics with 

^ Brack in lus AunbllduTigsproblem tlunkR the best step to take is to make the 
Diploma, of National Economy {Di plomvolkswirt), set up in 1923, the academic train- 
ing for civil servants. This would sever the connexion between the civil servant 
and the lawyer, and change the character of the training into one in which law would 
be a subordinate of economics and political science. This course would be followed 
by a period of practice in private, semi-private, and public authorities. So also 
Drews, op. cit., in Siaat3refere?idar and SiaatsasaeMor (Jena, 1927). A number of 
industrial, Civil Service and University leaders seek to discover the best training 
for a uniform type — judge, lawyer, civil servant, private economist. They desire 
three and a half years' academic study, and two and a half years of preparatory 
service. 

^ Cf. WanderHlcb. op. c*it., p. 13. ® 8 July 1920 {O.-S., p. 388). 

^ Clau.se 3. * Clause 4. 

* Cf. capccially Dir J aristischt tinbildaiitj in Prenaz^n (Berlin, 1928), coraposed 
in the Prussian Ministry of Justice ; and David, JiechMuilium and Preuazische Jiefer- 
endarprufung, 1928. Of. also Wcinmsnii, D%e prcuezitichz Av^bildmigsordnu’ng /Ur 
Jurialeut Berlin, 1927. These are the collected statut-cs and orders, with commentary. 
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which we are so familiBr were recaUed in its debates, more especially 
in the discussions in the Educational Commission of the Assembly. ^ 
The immediate result was the regulation of the First Legal Examina- 
tion.® In the written examination about one-quarter of the time is 
now definitely given to Constitutional and Administrative Law, and 
in the oral, which lasts two days, one day is given almost entirely to 
Economics and Political Science. 

Other Institutions seek to carry out the intentions of the statute 
to the best possible advantage of the administrative official. The 
judicial term is served as before in a small court of first instance (the 
Amtsgericht). The preparatory service of two and a half years is 
spent in much the same way as before, with shorter stages.® Finally, 
the appointment of certain officials to be the mentors of the Refer- 
endars (which began in 1906 and proved itself a successful arrange- 
ment), has been followed in practice by an extension of their activities. 
They are given special leave to attend the lectures of the Institute 
for Further Education in Political Science, and they meet together at 
this Institute for discussion of their problems. 

Survey of German Experience. 1. At the beginning of the 
nineteenth century there was a change in the training of Civil Servants : 
from the group of economic sciences collectively called CameraUsm 
the weight was put on the study of Law, This gave satisfaction for 
a time, because the State modified its previous positive attitude and 
served by policing and emancipating. 

2. Environment and ideas changed imder the influence of the 
industrial and commercial revolution, and the study of law as a 
training-ground for administration was found wanting. 

3. In place of Law w’hat m.ay be called Neo-Cameralist studies — 
that is, the Social Sciences — assumed the predominance in opinion, 
and the legislation of the twentieth century has accorded them an 
important place in practice. It is agreed, too, that the Social Sciences 
should include some law', mainly Public Law, but there should also 
be attention to the elements of Private l^aw. 


^ Cf. i)rucksaclu*ri rler LancHag, 1. \Va]iIj)eriocle, 2. Tagung. 1921/ 

1922, No. 2788. 

* AusbildungHordnung. 11 August 1923. Cf. Weinmann, op. cit. 

* Cf. Statute, Clause (5. and AusfuhruiigsanMcisung, 15 NovcmU*r 1923, Clause 4: 
With Landrat, U'li moiiths, liegitrungf* niul iiczirh^ausschuss , ten months ; ^tare or 
local police authority, three months ; l-'inanml Department, three months ; and the 
surplus four months at the discretion ol the Regierun^jS'Pm.'iidt^fH, Imt the law stipu- 
lates a local government authority. A ministerial minute, vecoramends practice Ln 
urban hxjal government, and as far as jiobbihle the opportunity of independent deputiz- 
ing for the hurgvrmciatev or iMiidrat. ‘ In all cases,' says Clause 7 of the minute, 
‘ only such authorities under Ihc jurisdiclion of the Landrat should l>o rhosen in which 
there is available a thorough initiation ol the referendar into the administrative 
service, close psychological contact with all elassea of inhabitants of the Kreis, and 
the awakening of social understanding.* A Ministry of Finance Minute* of April, 
1924, indicates the particulars of the hnanoial training of a referendar. 
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4. A period of preparatory service was always a part of the traia- 
ing ; its value is definitely established by experience. It is applauded 
by everybody concerned. When differences arise they are upon the 
question of whether any time, and how much, should be spent in 
private industry. Practice with the local authorities and the local 
self-governing authorities is of capital importance in the modern 
State which cannot dispense with local government, and where proper 
co-operation between the centre and the locality may make all the 
difference between good and bad government — in terms of the satisfac- 
tion of the people and the economy of means. 

5. It. has been found that Unive.rsity training may easily result 
in administrative sterility. The s.afeguards against this are vital 
teachers, and methods which impress the students with the practical 
importance of their work', and which inspire the student to co-operate 
with the teacher in the mastery of a ta.sk and the solving of a problem. 
This first ; then come adiunc1.s to book-.stiidy, like occasioniil visits 
and practice. 

6. It is desirable in the highe.st degieo to set administrators to work, 
on their own responsibility, at the earliest possible ago. For the 
best training for life is life itself. The German method is criticized 
as devoting too long a time to preparation. 

7. Tlie di.scussion of the jilace of law in the training oi Civil Servants 
has produced a secondary discussion : the place of economics and 
poUtical science in the training of lawyers and judges. The result, 
in theory and practice, has bemi important, since no one qualifies as 
a lawyer for the first rungs of the ladder to the Bench without some 
University training in these subjects. 

8. Germany has had an extremely long and continuous history 
of interest in administrative efficiency. The interest is an illustration 
of her political character, and her psychology in politics could be 
written by deduction from this as a major premiss. 



CHAPTER XXXI 

ENGLAND ; ORIGINS, REFORM • AND RECRUITMENT 

ORIGINS 

I N what respects does English differ from Continental adminis- 
trative history ? In this discussion it is wise to omit any account 
of psychological differences smce the evidence we possess of the 
nature of these differences shows that the English mind and character 
were said to be very widely different in different centuries, and certainly 
the Enghshraan would not find his own view of himself absolutely 
accepted by foreigners. We may leave these vague elements for 
discussion elsewhere. The ordinary English view of to-day is that 
England was saved from bureaucracy and centralization, with which 
the Continent is afflicted, by the innate individualism of its people, 
their stout resistance to the interfering propensities of aU govern- 
ment, and their ability to adventure aixl attain their own well-being 
by independent onterjirise. But these words hide more than they 
reveal. Perhaps the real cause of freedom from bureaucracy is 
religious and social iiulifferentism and material acquisitiveness. Let 
us turn from the hypothetical to that which is historically well 
founded. 

The first striking feature in English administrative evolution is the 
small amount of conscious, or at least formal thought bestow'ed upon 
the subject until the end of the eighteenth century. It is impossible 
after the reign of Henry III and his immediate successors to find a 
person of the mental calibre and strength of character of Richelieu, 
Colbert, Louis XIV in France or the Hohenzollens of the late seven- 
teenth and eighteenth century in Prussia devoting themselves with 
such ardour to the creation of a complete social scheme and an ad- 
ministrative system to support it,* for Thomas Cromwell, Francis 
Walsingham, and William and Robert Cecil were restrained by 
imperious masters and a restive Commons. Whatever of adminis- 
trative inventiveness there was went mainly into the organization of 

^ Tho early history of adminislratioii is, of i^oiirse, hardly distinguishable from 
eonslitutional history, Hinee the admiiiistiatioii revolves immediately around the 
King, himself an acix\e administrator at tho centre. For this history see Stubbs’ 
Constituiicyfial History, and Fetit-Dutaiilis, Studies and Notes S uppleme7itary to Stubba 
( 1914 ). 
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the Treasury, 1 and the Chancery, the development of the Royal 
Council,® and only lastly the Secretaryship of State.® English needs 
were not those which required for their satisfaction the extreme 
centralization and hierarchies of the Continent. Before the sixteenth 
century the modem State had hardly yet arisen out of feudal organi- 
zation, and this provided for so much of the official work in its 
own peculiar fashion, in the manor, the corporations and guilds, 
and by the clerks, the Church-learned dignitaries and minor writers. 
The Chancellor and the Treasurer and the royal clerks who surrounded 
the King were his private servants. They did not come under external 
criticism until much later since their work was at first so slight and 
their power so unpolitical, that it did not cause public anxiety. When, 
in the sixteenth century, the nation became conscious of its identity, 
international and domestic, and the Tudors had raised the power of 
the Crown to a great height, the monarchy and, by consequence, 
its Ministers were faced by a restive Parliament at the centre of 
administration and by about two thousand Justices of the Peace and 
thousands of Parishes at the extremities.'* That is, at the centre its 
pretensions and plans were subject to a vahd external check,® and 
the privy councillors in Parliament were harassed and checked when 
they attempted the high hand. Nothing like such a powerful and 
authoritative control over the administration existed elsewhere in 
the Germanic States or in France. In this respect England was a 
century and a half in front of them. This was a very important 
factor for the extent to which it limited the size, pretensions, and 
quality of the administration. In the localities there was a ready- 
made administrative apparatus which cost little or nothing.* When 
men like Burghley — no longer royal servants and clerks, and since 
about 1601 given the significant title of Secretary of State — began to 
pursue a positive State pobey in relation to industry and commerce 
they relied upon this local machinery.’ But what costs nothing usually 

^ Cf. Hall, The lied Book of the Exchequer i Poole, The Exchequer in tfte Twelfth 
Century’, Tout, Chapters in Mediaeval Administrative History (4 vols.). 

® Baldwin, The JCing^s Council in England during (he Middle Ages (1913); and 
see further, Turner, The Privy Council (3 vote.); Audiews, British Committees, Com- 
missions and Councils of Trade and Plantations, ltJ22-75 ; and Thomas, Notes on 
the History of Public Offices ; also the historical introduction to the volumes in the 
Whitehall Series (Messrs. Putnam). 

® Cf. Pibbens, English Hist. Iteview, ‘The King’s SecrclurioH in the thirteenth 
and fourteenth centuries,’ XXV, 430 ; and most importantly the excellent study 
of The Secretaryship of State, 1668-1680, by Evans. 

* Cf. Beard, Early History of the Justice of the Peace. 

® Cf. the difltinction made between the will of the monarch and that of the Secre- 
tary ; e.g. Andrew Marvell, on the cxicasion of the resolution that Secretary William- 
son be sent to the Tower (Nov. 1078) : ‘ The King’s very prerogative is no more 
than what the law has determined. . . . Whatsoever excesses are committed against 
so high a trust, nothing of them is imputed to him . . . but his ministers only are 
accountable for all and must answer it at their peril* (cited Evans, op. cit., p. 142). 

• Cf. the studies of local administration by Mr. and Mrs. Sidney Wobb. 

’ Cf. Chap. Ill, iupra. 
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gives noising after the waning of the first excited patriotic impulse, 
and Parliamentar7 Colbertism as it has been called, or Mercan^sm, 
petered out and ultimately did more harm than good because the 
administrative instruments, indispensable to State activity, had not 
been consciously devised by reference to the nature of the law to be 
applied. This lazy hand-to-mouth method is apparent in every 
branch of national administration. The ends were desired, but not 
the means which alone could have attained them. An attempt was 
made at the end of the sixteenth and the beginning of the seventeenth 
century consciously to invigorate the administration of the Poor Law 
(which was the core of local administration), and when it failed the 
sun set on such efforts at administrative efficiency, not to rise again 
for two centuries. Continental thinkers have expressed their admir- 
ation of England’s freedom from bureaucracy, and this admiration has 
been focused by the works of one great worker — Gneist — upon English 
local administration, the nature of which in the seventeenth and 
eighteenth centuries preserved the country from centralization. 
Whether this boon has been entirely unmixed is a question we are not 
called upon to judge. But Gneist’s contention is not without much 
truth. 

The administrative apparatus of England from the middle of the 
sixteenth to the end of the eighteenth century worked so badly as 
to call forth law after law from the central authority, each com- 
plaining that the preceding one had not been properly executed. 
The preambles to these laws were compounded of complaints, scolding 
and exhortation. It is impossible to estimate in quantities the 
financial lo.ss and the physical and spiritual misery suffered by the 
people of the parishes and the towns of England because there was 
no central officer to watch and control the behaviour of the local 
authorities. It was enormous and terrible. And the comparative 
study of administration convinces one that a large proportion of it 
could have been avoided by a central bureaucracy, even after allow- 
ances have been made for the universal brutality, roughness and 
venality of governments. The researches of the Webbs and others 
have taught us the painful meaning of the ‘ good old days ’. How- 
ever, the hierarchical, centralized, over-disciplined system of Prussia 
was avoided, and the detailed holism and organized venahty of France 
found no place. Instead, there was much that made for the develop- 
ment of administrative self-reliance. The laws made by Parliament 
were carried out not by the professional agents of the central authority, 
but by the local gentry of the middling class. These were unpaid 
and non-professional. No qualifications of literacy or study were 
required of them. The conscientious among them could acquire the 
modicum of law necessary for their decisions from the Justice’s 
manuals and the customs of others. Their reasoning and judge- 
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ments were not directed by authority ; no excessive numbers of 
regulations or minutes hampered them ; and no representative of 
the central authority supervised their activities. The authority they 
exercised appeared unstrained and natural to the mass of men, for 
the Justices of the Peace occupied their positions in virtue of their 
economic fortune and social status. They were the landowners and 
therefore, in an agricultural society, the hereditary rulers. Their 
acres prevailed. As neighbours their rule was accepted with the 
minimum amount of questioning we accord to one of our own group. 
It is tlie ‘ outsider ’ whose presence raises questions and whose pre- 
tensions conduce to discu.s.oions of their justification ; the ‘ outsider ’ 
it IS who provokes the democratic quo warranto ? The Justice of the 
Peace was not one of the.se, interfering in the name, of the. King or the 
Queen, or the State, but simply settled the everyday difficulties of 
two or three villages- and in ))artne,rslup with his fellows, at Quarter 
Sessions, settling more important (juestions of order, roads and bridges, 
the well-being of the iiooi'. prices and wages, and such-like affairs for 
the benefit of the county. Quarter Se.ssions had a few officers — but 
for the rest, the everyday work of administration was done by even 
more iniinediute neighbours of the governed, the Parish officers. 

All these officers were directly of the people, serving for their term 
compulsorily, and often unwillingly. They knew vividly, and in 
detail, the nature of the life of their community, and wlien they 
desu-ed, did not find it difficult to distinguish the circumstances of 
one person from the other. iVIoreoi’cr, the people knew them just 
as well Accommodation of governors and governed is of the first 
importance m .sueee.s.sful and liberal administration ; and this, mutual 
knowledge rendered ea.sy of attainment. The opinion of tlie governed 
promptly and continuously influenced the governors — sometimes too 
easily as in the removal of nuisances, the relief of the poor, the reduc- 
tion of assessments for rates. Nor were the purposes and motives of 
the administrators remote from the people. 

This was clearly a system in which the liabit of self-government 
was fostered, at least for the aristocracy' and squirearchy', and in which 
the legend of immemorial right of local government could develop 
vigour and stamina. The sense of freedom from external direction 
and control was not disturbed by the actual machinery which brought 
the central government and the local officials in town, county and 
parish into the semblance of loose coherence. It was non-bureau- 
cratic, that is, it was not exercised by officials trained for work in a 
particular department of State and with habits of mind formed by 
professional activity in those departments. 

It was judicial, exercised by judges, their minds formed in the 
practice of a profession which, in England at least, at that time, gave 
daily opportunities for a wide acquaintance with men, interests, and 
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policies. Foi the processes of administration had not in the seven- 
teenth or eighteenth centuries been so clearly as now distinguished 
from the administration of justice, and the development of the Com- 
mission of Justice of the Peace had made him, in his legal capacity, 
an administrator. Quarter Sessions was the ultimate local legal 
authority and administrative authority. The recalcitrant parish, as 
well as the negligent officer or inhabitant, could be ‘ presented ’ before 
the Sessions, and the judgement of that Court was equally a punish- 
ment for past behaviour and a command for the future. It was a 
curious and almost unparalleled system, and it operated not 
inefficiently until the acceleration of men’s activities and the altered 
scope of new needs at the end of the eighteenth century made it 
impossibly cumbrous and inexpert. It could only be sufficiently 
expert when the neighbourhood over which it ruled was small enough 
in the area of its interests, if extensive in the area of its territory. 
This queer legal-administrative procedure brought almost the whole 
range of administration within the purview of the King’s Bench. 
The parties to legal-administrative disputes before the Sessions — for 
(‘xample, about the apprenticeship of a pauper child, the adminis- 
tration of a House of Correction, the assessment of rates, negligence 
m the removal of nuisances (not such a frequent cause of action in 
the days before the real causes of public ill health were known) respon- 
sibility for the upkeep of tlie bridges and roads, and scales of wages 
and prices the parties to these disputes could appeal to the Judges 
on Circuit, and the deei.sions of the latter were law, that is to say, 
the lines upon which administration was to proceed in the future. 

In the next edition of the Justice’s Manual rights and duties would 
be expressed in terms of these decisions. Further, the Justices went 
beyond the immediate issues of the case as between Overseer lobnson. 
and the Sessions, or the Parish of X and the Court, and commented 
upon the general and pubUc interest involved in obiter dicta. Their 
judgement and obiter were informed by the wider, more national- 
minded view learnt in Westminster, and indeed their close contact 
with the Privy Council, resulted in a continuous interchange of opinion 
in which the Privy Council learnt of the state of administration far 
afield and the Judges learnt the desires and intentions of the Privy 
Council. The whole history of the development of the machinery 
and principles of local rating, for example, is a history of leg^ 
decisions. 

Yet it was necessary that cases should be brought to the Courts if 
the courts were to exercise an influence. It was possible under this 
system that maladministration should continue, without ‘ present- 
ments ’ taking place. Whether there should be ‘ presentments ’ 
depended upon (a) tbe public spirit of tbe locality, and (6) arrange- 
ments to cause neighbours to be ‘ disloyal ’ to wrongdoers. If these 
VOL. u. — 82 



MODERN GOVERNMENT 


1286 


[PT. Vll 


were lacking then the assizes could stiU be held, but without accom- 
plishing much. 

There is no way of appreciating the level of public spirit of the 
locality. Both the history of public health administration i and of 
poor-relief teach us that there was much kindness, but also a shocking 
amount of ignorance and callousness to public sights, sounds, smells 
and misery which one would to-day imagine belonged only to some 
far remote and horrible Dark Ages. Knowledge, means and incentive 
are the. indispensable conditions of social amelioration ; and until 
the last (juarter of the eighteenth century both the town and the 
country-side were woefully poor in all three. For knowledge there 
was pitiful ignorance ; England was not rich, and incentive, for some, 
still awaited the impulse of rehgious revival and, for others, the 
Enlightenment. We can only answer the question how much public 
spirit was there in the locality, in this wise, inductively. The great 
English ' muck-raking ’ period 1780-1842, showed retrospectively the 
lowness of its level. It was indeed essential to make arrangements 
for the organized ‘ disloyalty ’ of neighbours. The means was simple. 
It consisted in the stimulation of cupidity ; part of the prospective 
fine was offered to any person who acted as ‘ common informer '. The 
‘ common informer ', indeed, was the unprofessional amateur agent 
of the central authority. Many English statutes contain clauses 
offering rewards to these neighbourly people.^ It is not possible to 
say how far this means was efiective. It deserves a close res(‘arch. I 
doubt whether it made any appreciable difference to the value of 
English public administration. The localitj' was too small a place, 
and mobility too restricted for any one to take the social risks 
involved in information. But it may (as many institutions do) have 
operated silently a.s a possible risk to those entru.sted with public 
functions who wore acting negUgently or ultra virt-s. It is one more 
of the many silent comments which the actual statutes of the realm 
make upon the phrase, ‘ An Englishman’s home is his castle ’. 

There was no bureaucracy, and when the tension of administrative 
need was slack, the system pursued its humdrum, incompetent way. 
The local officials were continually but weakly lashed into activity 
by new Statutes. These went into detail, and the details were accumu- 
lated by the quick succession of unending Statutes passed because 
administrative difficulties were reported of the previous laws and 
because new means of control were being discovered. The best 
available examples are from the field of poor-relief, because this was 
pre-eminently the field in which the English State expressed its collec- 
tivist nature. The Poor Laws were at once the police and labour- 
market legislation of those centuries. Year after year additions were 
made to the machinery of administration — or at least to the legal 

^ Cf, Creighton’s History of Epidemica ; Simon, English Sanitary InaiUuiionB. 
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clauses commanding the creation of the machinery. But to command 
is not enough, and in the end Crown and Parliament were forced to 
threaten the Justices themselves with fines. Indeed, quis custodiet 
ipsns custodes ? 

Attempts at Central Control. One determined attempt was 
made to send a current of energy through the machinery from the 
central source, and its history is instructive. It was the direct out- 
come of the need to make the Poor Laws ameliorative and not merely 
oppressive. The terrible distress and misery of the ’nineties of the 
sixteenth century caused the quickening of the central government’s 
interests in the administration of the Poor Laws, and Burghley’s adminis- 
trative energy united with the feeling of the two Houses of Parliament 
and their leaders like Bacon, the Cecils, the great lawyer Coke, Arch- 
bishop Whitgift and other ecclesiastical leaders, to create the engine 
of central direction. In 1587 Burghlcy had already drafted a long 
order commanding the Justices in detail to undertake a wholesale 
campaign to alleviate the famine by equitable distribution of all 
available foodstuffs, and to .set the poor on work.’ The Justices were 
required to transmit reports of the situation in their localities and the 
action they had taken. The commission of the Justice of the Peace 
was altered to include a wider defimtion of duties than before.^ 

In 159r) a special address was made by the Lord-Kee 2 ier to the 
Justii'es of London and the Home Counties at the Star Chamber — 
they were charged to do the work imposed upon them by Statute and 
Orders, in detail and ‘ with a Herculean courage ’ — and were threat- 
ened with withdrawal of their commissions if they disobeyed. The 
ecclesiastical power was called in- -on holy days the Bishops and 
llie clergy preached to the administered and the administrators. 
Explanations of the Statutes were issued to the Justices, who 
were enjoined to enforce them.® Judges’ ‘ expositions ’ of the law 
were circulated in 1601. In 1603 evaders of the poor-rate were 
threatened with action before the Council. Then followed a stream of 
Orders from the Privy Council to the localities, prescribing the duties 
of Justices and ways and means of their execution. The bad local 
machinery — the lack of regularity, system and practicablencss leading 
to diffusion and loss of responsibility — was specially singled out for 
attack in 1609,^ the ' want of good correspondence between direction 
and execution ’ was indicated. The whole country and parts of the 
country received alternate attention. In 1620 a special commission 
was set up by the Privy Council to occupy itself with getting the Poor 
Law enforced — Orders and Proclamations followed. In 1630 ‘ Com- 

^ For this and the following account cf. E. M. Leonard, Early History of English 
Poor Relief; Webb, English Poor Jmw History, Part I, 2'ke Old Poor Law, Chap. II 

* Cf. Beard, op. cit., pp. 141-3 and 168-71 ; cf. also Prothero, Select Statutes 

^ Leonard, op. cit., pp. 143, 144. * Webb, op. cit., pp. 74-6. 
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missioners of the Poor ’ consisting of members of the Council were 
established. Its sub-commissions dealt with special localities. It 
prepared the ‘ Book of Orders published in 1631 — 

‘ Orders and Directions, together with a Commission, for the better adminis- 
tration of justice, and rnore perfect information of His Majesty, how and by 
whom the Laws and Statutes tending to the relief of the Poor, the well-ordering 
and training-up of youth m trades, and the Reformation of Disorders and Dis- 
ordered Persons were executed throughout the Kingdom. . . .’ ‘ 

For some years this Book which was widely circulated in pamphlet 
form was the code of Poor Law administration. Its main instructions 
related to the machinery for local government, the Justices were to 
divide and assume responsibility for particular hundreds, they were 
to hold monthly meetings and to confer with the constables, church- 
wardens and overseers, to discover what had been done and who had 
offended against the law, to punish neglect, and report every three 
months to the Slieriff. Such reports were to go to the Judges of Assize 
and then to the Lords Commissioners. This period of central activity 
is thus summed up by its most recent historians ; 

‘ There was, in fact, from 1590 to 1640, what is not found in English history 
before that period, or after it until the establishment of the Poor Law Com- 
mission in 1834, an almost continuous series of letters, instructions and orders, 
emanating from a central government department, in the names of the Privy 
Councii or some meinbers of it, either to the Assize Judges, or the Lord Lieu- 
tenants or High Sheriffs of the various counties, or directly to the Justices of 
the Peace in Quarter Sessions, iiiHisting that the statutes for the relief of the 
poor and of maimed soldiers, for the maintenance of tillage and the repression 
of vagabondage, for the regulation of alehouses and of the sale of ale and bread, 
and the repression of recusancy and crime should be put into operation. . . . 
Wc gain a vision, between 1590 and 1640, of a group of vigilant and indefatigable 
Privy Councillors, wielding unquestioned authority irrespcetive of which monarch 
sat on the throne, and constantly in receipt of information from ail parts of 
the country'. . . . M'hat the successive great officers of State were establishing 
was, in fact, a mighty organized system of Local Govormnent, co-extensive with 
the Kingdom, with a regular official hierarchy, based upon just the amount 
of centralization required to ensure that the administrative machinery was 
everywhere working according to plan.’ * 

The attempt failed. For the Civil War broke down the connexions 
between the central and the local authority, and perhaps that war was 
in part caused by the resolute attempt to bring the localities— which 
means the local gentry — under the control of central Executive. The 
aftermath of the attempt was a state of anarchy in which the destitute, 
swollen in uumber.s by the consequences of the War, lived and died 
in cruel misery. ‘ At thus day ’, said Sir Matthew Halo about 1659, ‘ it 
seems to me that the English nation is more deficient in their prudent 
provision for the poor than any other cultivated and Christian State.’ 

It is clear that the machinery was wanting. Had the whole Privy 

‘ Eden, I'he State of the Poor, 1797, 1, 156-60. ^ Webb, op. cit., pp, 78-9. 
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Council been able to transport itself everywhere and every day to 'tiie 
localities, and to give their orders and injunctions every moment that 
the ardour of the Justices and Overseers showed signs of failure, 
their orders and injunctions would liave been worth more than the 
paper they were written on. For it is not enough for an organ of the 
State to will, the will must be embodied ; for administration requires 
continuity of incentive, and, therefore, ultimately, officials specially 
engaged with a continuously provided inducement to obey. It was 
long before this was understood, and cmisequently no attempt was 
made to provide payment for all that officialdom outside London and 
not directly employed by it, and called then not local government, 
but ‘ the subordinate government of the realm ’. Dr. Burns has the 
distinction of being an early observer of the need for professional 
service in that branch of public administration with which so many 
others were fused — poor-rebef.i The clerks in the nascent depart- 
ments of State — the Treasury, the Customs, the Navy, the Army 
Offices, the Secretary of State, the Post Office, small in number 
and with duties as yet insignificant compared with those of to-day 
were paid — but in curious ways, largely by fees and perquisites. 

The country was, in fact, in the seventeenth and eighteenth cen- 
turies, more concerned to control the Executive as a policy-making body 
tJian as an administratir'e organization. It was not anxious to seek 
and tap the sources of efficient government, but to limit the power 
to govern without Parliamentary consent. Since the Crown sought 
only amenability to its wishes it was not a ready instrument for the 
research of means to enhance the capacity of subordinates in its 
service. Its Ministers and Secretaries recruited without any publicly 
stated principles, and imdcrhngs increased or decreased in numbers as 
the sources of fees were increased or decreased. Parliamentary 
sensitiveness to a challenge to its independence and controlling power 
and the Crown’s desire to obtain a hold over members by the 
judicious distribution of offices cau.sed a clash between them. The 
judicial constitutional struggle is well known ; the administrative 
aspect of it was the long succession of Place Bills.* 

Perhaps the most important effect of this movement was the 
growth of the theory of the separation of powers and its repercussion 
upon the nature of the American Constitution. 

English Preoccupation with Parliament and Colonies. 
Thus, while the Continent in the seventeenth and eighteenth centuries 
elaborated an administrative system professional in its training and 
appointment and carrying out the positive work of the State, England 
devoted its energy to the establishment and perfection of constitu- 

* History of the. Poor Laws, 1764. 

* Cf. Lecky, History of England in the Eighteenth Ventvry, Vol. II» 61 ; Todd, 
Parliameniary Oovemmeni, Vol. I, 243 ff. 
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tional restraint upon the power of the Crown. While the Government 
was at times etatinte in principle, it was faineant in practice. English 
needs were not those which could be satisfied by a bureaucratic system : 
whereas Prussia and France had their eyes turned inwards upon their 
own territory, whereas ‘ inner colonization ’ and the fostering of 
domestic industry were century-long activities of the government in 
those countries, England’s eyes were directed outwards to colonies 
and commerce beyond the seas. Naturally she made the instruments, 
very effectively indeed, to .accomphsh her desired destiny in these 
directions— a fighting navy, a mercantile marine and the trading 
companies. Prussia and Franco themselves were exploited by their 
bureaucracies ; but England was fortunate in having needs which 
involved only the exploitation of foreign peoples. The tyranny which 
rankled in the breast of the French pea.sant was expressed at home. 
Only a Burke, in England, could make the tyranny of the Nabobs public. 
But domestic England was spared the tyranny of bureaucracy. Her 
locahtie.9 remained free to practise or omit the rules of a good social 
life until a time when the development of communications made the 
whole nation one locality, by which time, too, the freedom from 
central control which had largely lieen an accident of history had 
become so much a matter of course, that the new claims of the central 
authority were challenged as violations of ‘ immemorial rights ’. In 
France and Germany the balance of social forces was maintained by a 
monarchy and its officers ramifying everywhere : in England the 
gentry maintained the balance of social forces in Parliament and by 
their presence in the County. Their reign may liave been milder 
than that of the Intendants and the Commissioners, but it was equally 
de haul en bas, and from the people it brooked no nonsense. 

This non-centralized, non-bureaucratic system of government was 
in part made possible by certain accidents of geographical position and 
historical fate. The comparatively unchallenged supremacy of a 
single political authority was accomplished as a result of the Norman 
Conquest — that is, five centuries at least before such a boon was 
gained by either Prussia or France. The energetic conquerors, with 
a remarkable genius for administrative consolidation, laid the basis 
of a peaceful and unified political order. i The spirit and tradition 
of the Norman vicomte impressed the ancient English sheriff as never 
before upon the great but ina8.serfive chaos. Where defenders raised 
their heads a ruthless massacre cleared the way once and for all for 
the writ of the Conqueror. Nor was the Conqueror to be robbed of 
the sole exercise of power by any such feudal or family arrangements 
as in France kept private and civil war endemic till the seventeenth 
century. All William’s partners in the Conquest held directly from 
him, there was no .subinfeudation to rear up great rival chiefs with 
^ Cf. Hawkins, The Normans in European History . 
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loyal followers, and the King broke the power of his Barons hy breaking 
their estates into several parts scattered all over the country. This 
secure unity, this composed State has, of course, its remarkable expres- 
sion in Domesday. Nothing like it was known for centuries in Europe. 

Centuries before Europe, England had swept away the greatest 
obstacle to the development of local government : the potentiality of 
anarchy. It is only the secure and certain power which can afford to 
make enduring concessions. Where the centripetal force.s are strong 
they beget a fierce reaction ; and the potentiality of anarchy has 
always driven the central authority beyond the normal needs of 
centralization. Compared with the Continental countries we have 
discussed, England was fortunate in being conquered and governed 
by a system in which anarchy was out of the question, and in which, 
therefore, the localities were spared the assertion of sovereignty by 
the iron hand of a central council. 

No Need for Discipline. In geographical situation, England 
was favoured, too : insular and isolated, invasion became difficult once 
a navy had been built for defence. Its territory does not mix in- 
distinguishably with the territory of jealous neighbours. It is not 
surrounded by different powers, of whose varying policies it must 
take account. It was for long able to think, if not yet to sing, ‘ con- 
found their politics Having little to fear it liad not to make prepara- 
tions or be upon the qui virr. Therefore, it did not need to insist, as 
Prussia and France have had to do, that the country must be one and 
undivided. It was unnecessary to knit the country together with a 
thread of steel whose ends were in the hand of the central authority. 
Neither conscription of individual persons nor localities was necessary. 
The doctrine of the raison d’ctal, which, equally with the doctrine 
of benevolent despotism, logically conduced to centralization, was 
a Continental doctrine in origin, and arose in those countries, in the 
Italian States, Spain, France and Prussia, where neighbours were 
on the prowl, and conquest and defence were the daily anxieties 
of statesmen. The sea saved England for long from the centralization 
imposed by the raison d'etat, and when the doctrine of benevolent 
despotism arrived at its fruition the lack of a bureaucracy caused its 
infiueiicc to be slight. Then, also, England was less under the influence 
of Rome in the matter of law and religion. Though many of her 
great scholars were taught in the law schools of Italy in the twelfth 
and thirteenth centuries, her distance .saved her from participating in the 
■ reception ’ of Roman law, she had no place in that ponderous body, 
the Holy Roman Empire, and the development of Common Law 
principles was mimical to the gospel of centralized monarchy with 
which the Roman codes furnished royal lawyers like Bodin. Distance, 
too, had prevented the full influence of ultramontanism from pene- 
trating the country, and it was easier to shake off alien pretensions to 
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rule, without the engorgement of the power of government to the 
dangerous extent necessary in France and Prussia. 

Survey. In the late years of the eighteenth century, then, 
England possessed an administrative system which could be described 
as decentrabzed, non-professional — ^save for the Whitehall officials — 
non-bureaucratic, liberal, with a dispersed and incoherent arbitrari- 
ness. It was, with occasional exceptions, but moderately competent ; 
and not infrequently dishonest. Its authority in the locabties reposed 
upon the economic and sochil power of the local gentry and aristocracy 
and the dumb conformity of villagers. Much of its efficiency came 
from the opportunities and the sense of neighbourhood. At the centre 
its authority was limited by Parliament, though in the hands of George 
III and through his tactics the limits were drawn widely. For none 
of the officials were publicly stated and objective standards of adminis- 
trative efficiency laid down. It is obvious that the changes which 
were then in germ and soon to mature must eventually overthrow this 
system ; the change in the sources from which men obtained their 
livelihood shifted the centre of power which comes from the possession 
of means ; some parishes became depopulated and lost the mdweUing 
neighbours, others became so thickly populated as to extend the 
neighbourhood infinitely beyond the eye and brain of a Justice or an 
Overseer ; new means of transport changed the meaning of ‘ locality ’, 
new science changed the connotation of ' individual ’ ; riches, religion 
and the doctrine of Progress slew fatalism and gave wings to the hope 
of social regeneration ; machinery filled men's minds with the daily 
wonder of regularity, control, inventiveness, quantitive exactness ; and 
the vessel was imperceptibly, but rapidly, modelled to fit its new 
contents. 

However, a dehberate, intense, and even violent campaign was 
required before the old order was overthrown and the foundation of 
a new one laid. Administrative reform was bomid up with consti- 
tutional reform ; no real progress in the former was possible without 
the collapse of that which had been England’s glory — the sole rule of 
landowners and squirearchy in Parliament and county. It was after 
the Reform Bill only that the bulwark between the new social forces 
and administration was thrown down. Prior to 1832, however, the 
practical activity of Burke and the philosophy of Bentham attacked 
the foundations of the old edifice, and the ^rsl human portent of a 
new race — Sir James Graham — began the work of reducing patronage 
and making appointments according to merit, to the horror of his 
political friends.^ 

No complete record exists of all the offices for which public money 
then paid the salaries, nor can it exist, for many were sinecures and 
occasional services. Obsolete jobs still retained their names and 

^ Cf. Parker, I/i/e f/nf/ Letters of Sir James Chrahmn, passim, but especiaJly Vol. I. 
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fees, the labour having long departed. There were, just before the 
end of the eighteenth century, about 300 officials of high and sub- 
ordinate class in the central offices, and several thousands — about 
14,000 — of Customs and Excise jobs, and local postmasterships 
scattered throughout the land.^ All these were the subject of political 
chaffering, and the calculated incomes for one’s children. The offices 
had become so much the currency of politics that the market dealt 
even in ‘ futures ’ and those who could not immediately be bought 
over by immediate deliveries were consoled with ‘ reversions ’. 

‘ Eeversions ’, that is, the prospects of office, were literally bought 
and sold. The GrenviOes appointed relatives at the age of four to 
the reversion of clerkships in the Privy Seal Office, and George Gren- 
ville knew that he was sinning, for when Lord Mansfield said that 
‘ Parties aim only at places, and seem regardless of measures ’, he 
answered, ‘ The cure must come from a serious conviction and right 
measures, instead of annual struggles for places and pensions.’ But 
who first should suffer the pangs of acquiring a ‘ serious conviction ’ ? ® 
Sir Robert Walpole gave his son, Horace, the leisure to savour the 
literary seductiveness of the Parisian salon at the expense of Clerk- 
ships and Colleotorships paid for by the nation. ‘Endowed’, says 
Horace, ‘ so bountifully by a fond parent, it would be ridiculous to 
say that I have been content.’ Those with the highest salaries rarely 
looked inside their offices. Those with the small salaries were fearful 
of a change of ministry ; ‘ Five hundred and thirty placemen went 
in and out, up and down, between the great Commoner's resignation 
in 1761, and Lord Chatham’s resumption of power in 1766.’ Ireland 
and the American Colonies were the happy hunting-grounds of 
absentee salary-takers. 

However, it is enough to refer the reader to the works of Trevelyan 
and Namier, the latter especially,’ in which the heartrending shrieks 
of the impending victims can yet be heard. The development of the 
Parliamentary system by an aristocracy not answerable to the people 
had brought the country to a tragic pass, when the only qualifications 
for office were political subservience, family relationship, boon com- 
panionship and ability to absorb brandy and port. It needed the 
patriotic eloquence of Burke and the reformatory Whigs, the smarting 
loss of the American Colonies, the ferment of the French Revolution, 
the rise of utilitarianism, and the revolutionary years of 1830 to 1832 
to make a breach with the days when Cowper said : 

‘ The levee swarms as if in golden pomp 
Were charactered on every statcaman's door, 

Battered and hankiupt fortunes mended here 


^ A complete return is inadt> in a Paihamentary Return of 1828 
^ Cf Trevelyan. Early Iltslory of Charles James Fox, C/iap. 111. 

® The Struciure of Politics at the Accession of George Ilf 2 yols., 1929. 
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REFORM 

The Departments of State are largely the creation of the last one 
hundred years, and they have increased in numbers and personnel 
particularly since about 1870.1 This is easily understood. The 
Industrial Revolution compelled society to equip itself to meet new 
material obligations on a vast scale ; health, poverty, education, 
communications, trade, agriculture, colonics, manufactures, now dis- 
closed elements which demanded large-scale regulation and compulsion. 
The political philosophy of the Utilitarian school and the Tory humani- 
tarians resulted in inquiry into these elements and to the adoption of 
the necessary measures. At first only the dead environment — drains, 
buildings, factories, roads — was to be altered, but it soon began to be 
seen, mo.st vividly in the sphere of public health, that men were no 
less important parts of each other’s environment. Consequently State 
activity spread wide and deep. Expenditure grew and the numbers 
and efficiency of Civil Servants increased. From 1832 onwards the 
numbers grew rapidly, and there is never a retrogression worth remark. 
But the expansion is not at a regular rat(^ ; it occurs by sudden spurts 
which may be correlated with the State’s legislative and administrative 
assumption of new duties, or the expansion of already established 
services. The figures which follow were obtained from Parliamentary 
Returns up to 1832, and sin<« then from the censuses for England 
and Wales. The numbers include all administrative and clerical staffs, 
messengers, postal officials ; they exclude industrial staffs for which 
there is no data. The different bases of the censuses and the paucity 
of explanatory comment on the Civil Establishments make it impos- 
sible to offer more than the crude figures given. But they show the 
striking increase, especially since 1881. 

Numbers Remarks 

] 6,267 
24 iW8 \ 

■^7 000 ) klcre began ParJiamcritary demands for ‘economy 

21 ’,305 

/ ‘ Kxcluaivo of many persons who have leturnod thom- 
16,750 ■! selves simply as Clerks, Messengers, etc., and many who 

I are engaged also in trade/ 


Year 
1797 2 
1816 3 
1821 ^ 
1832 ’ 

1841“ 


^ Thus the Mmistn of Agriculture w'as establisliecl iii 188J), tho Development 
Commission, 1909, Hoard of Education, I81M), Iho Local Coveinrnont Hoard, now the 
Ministry of Health, 1871, the General Register Office, 1830 and 1874, Ministry of 
Labour. 1911. Department of OvorRcas Trade, 1917, Department of Scientific and 
Industrial Research, in 1919, and the Ministry of Transport, 1919. Every Depart- 
ment has been extended by tasks unimagined by the generation whb'li died in 1900. 
and Gretton, The King's Gowntmeal, p. 111, 

* and Rouse of Commons Paper, 12 July 1833, on Reduction of Offices. This 
title is significant of l^arliament's attitude ; but the House of Commons 'was not 
then anxious about ‘ bureaucracy ’ ; it waa troubled by the increase of expenditure. 

• Ex Occupation Abstract, in AccotmUf atul Papers, Session 1844. 
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Year Numbers 

1851 ‘ 39,147 

1861 31,943 

1871 53,874 

1881 60,859 

1891 79,241 

1901 116,413 

1911 172,362 

1914 ^ 280,900 

April Ist. about 
1922 " 317,721 

April 1st. 

1926 * 296, .398 


Kemarks 


Some workmen inoliiflerl, but how many not stated. 

] Telegraph and Telephone Service not included. 

Great expansion in P.O. since 1891. 

Telegraph and Telephone Service now included. 

Includes Scottish and Irish Services. 

j-On the decline from the peak of war expansion. Ex- 
1 eludes about 20,000 trapaferred to Ireland ; includes 
(Scottish Services. 

j Excludes 5,000 more transferred to Irish Expenditure ; 
t includes Scottish Services. 


Wo are served to-day by an administrative machine which, only 
in the last few years, is bolnfr converted from a planless improvisation 
into a well-ordered engine both powerful and sensitive enough to 
satisfy modern needs. 

From Patronage to Open Competition. The modern history 
of the British Civil Service begins in 18.55. Up to that time, as we 
liave seen, the offices of State fell into the hands of the ruling political 
party and were used to bribe and reward their followers. There were 
two periods of occupation with reform of the Civil Service. The first 
covered the years 1689-1855, the second commenced in 1855, and is 
not yet finished. In the first period attention was not directed towards 
improving the quality of the ofiicials ; the quest was not for aptitude, 
but mainly for the political purity of the House of Commons and the 
electorate. 

The revolution of 1689 h.ad given Parliament the supremacy over 
the Crown, and to safeguard this .sovereignty Parliament determined 
to exclude from the right to its membership any official holding a 
place of profit under the Crown. The civil offices wore thus a pawn 
in the struggle between Parliament and the King. In this way the 
mass of officials were and still are excluded from Parliament, and the 
later developments of this c.xolusion have opened up serious problems 
dealt with further on. Exception was made, of course, and still 
continues, of the Ministers of State. They are the link between 
Parliament and the Administration. Acts of Parliament went even 
further in the attempt to exclude office-holders from pohtics. In 
1712 Postal officials of higher rank were forbidden to take any part 
in elections, but the majority of lower officials were still allowed to 
vote. In 1782, the very apogee of the corrupt sale and gift of offices, 
the campaign of Edmund Burke for Economical Reform, obtained a 

^ From ana^yHiN of Cptishh fij^ures. in /Xjipendix to Itcport on the Tte-organization 
of the l^ermanent Civil 8crvic4‘, 1854 ; l*a|HTs, p, 439. Yol. 13, p. 30. 

* and * Cuid. 2718 ; J920. Memo on l^reaent and Pre-war Expenditure. 

® Cf. Sir Warren Fisher, Evidence^ Eoyal Com7nission, on the Civil Service, 1929, 
p. 12(S7, paras. 3-6, Memorandum. 
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partial success in a statute of that year. The Act of 1782 disfranchised 
customs, excise and postal officials, and this prohibition was main- 
tained unto the year 1868. But entry to these offices was stiU used 
as a political favour. It is worth pausing here a moment to consider 
Burke’s views. He was, perhaps, the first statesman to see the 
problem of the Civil Service as one of the efficiency of the adminis- 
trative branch of government. His great speech of 11 February 1780 
was entitled, ‘ On Presenting to the House of Commons a Plan for the 
better security of the Independence of Parliament and the Economical 
Reformation of the Civil and other Establishments ’.i He said that 
uppermost with him 

‘ was the reduction of that corrupt influence, which is itself the perennial spring 
of all prodigality, and of all disorder ; which loads us more than millions of 
debt, which takes away vigour from our arms, wisdom from our eounsels, and 
every shadow of authority and credit from llie most venerable parts of our 
constitution ’. 

But he spent most of his speech on proving to the House how all 
the Departments suffered from ‘ the grand radical fault : the apparatus 
is not fitted to the object nor the workmen to the work '. 

As in the history of local government and of most other English 
institution.s of this period, there was a silent massing of t))e opposed 
forces of Utility and Patronage. We must not forget in this period 
the pioneer work of Jeremy Bentham. In his Official Aplitmh Maxi- 
mize, Expense Minimized (first published in 1830, but being a series 
of papers composed between 1810 and the later year) he lays down the 
general basis for a reform of the corrupt officialdom and rank patronage 
of his time. In his Constitutional Code (Book II, Chap. IX, Sect. v. 
et seq.), he constructs in detail a code of official appointment and pay 
which shows his inventive mind at its best. Readers may well turn 
their eyes to this fine piece of reasoning, which anticipated more than 
all of our modern methods of Civil Service recruitment and other 
conditions, and they cannot fail to admire Bentham’s marvellous 
power of mind, though they may smile at some of the grotesque 
practical suggestions which follow from his philosophy of human 
nature. In 1849 the Permanent Secretary of the Treasury, Sir Charles 
Trevelyan, pointed out the defect of the Civil Service of his day ; it 
was overstaffed, inactive, and incompetent, and people commonly 
considered the Civil Service as the last chance of a livelihood for young 
men who were too stupid to be successful in the open competition of 
the professions outside, and for the old who had already failed. A 
rule had been made by the Treasury in 1840, for all Departments, that 
‘ clerks appbinted to the principal offices should possess a competent 
knowledge of book-keeping by double entry ’ — ^but it was obeyed by 

^ Burko, Worlftf World'h (Ha'<sic8^ IX, 303, seq. 
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nobody. Those people who made the Service a profession were 
habitually cheated out of promotion to the highest offices by the 
nominees of the powerful. But England was spared the great defect 
of the American ‘ Spoils ’ system — ^the rotation of offices — the product 
of a democracy over-suspicious of its executive, possible in a sys- 
tem where the Executive has a fixed term of four years, but not in a 
system of Cabinet government where Parliament can be dissolved and 
Ministers dismissed at any moment. 

Eeform was undoubtedly caused by the pressure of business on 
the Civil Service and the mental energy of the Utilitarian philosophy. 
The latter was already having its effect not only upon every aspect of 
government, but even upon the old Universities which were in the 
thirties and ’forties awakened from slothfulness, their endowments 
for scholarship now being competed for by examination. Indeed, 
Macaulay, the future reformer of the Civil Service, was a Fellow of 
Trinity by competitive examination. It was the age of the Machine 
and Engineering triumphs, and the Civil Service was perhaps now in 
men’s minds taking on the aspect of one machine among many, to be 
renovated according to new needs. It was fast losing its dark semi- 
mystic character as part of the apparatus of sovereignty, although 
to this day its position in respect of legal liability has not been made 
to fit modern necessities. From the old system England was delivered 
by the invention of the method known as ‘ open competitive examin- 
ation ’ as a test of fitness to enter the Service. 

The germ of this idea was generated in the reform of the English 
Administration in India, and was carried out in the Charter Act of 
1833. A special school, Haileybury, where Malthus had been a master, 
had been established in 1813, for training those nominated to be 
Indian Civil Servants, and entrants to this had to undergo a difficult 
examinatiou. The training was educationally of a high grade, and 
the discipline strict. But patronage still played a large part in appoint- 
ments and entry to the School. The Act of 1833 prescribed that, in 
future, four candidates were to be nominated for each vacancy and 
the nominees were then to compete in ‘ an examination in such branches 
of knowledge and by such examiners as the Board (of Control) of the 
Company shall direct ’ (Set. 105). 

In 1853 the Charter of the Company came before Parliament for 
revision, and Macaulay, brother-in-law of Trevelyan, ^ well versed in 
Indian affairs and English University conditions, secured the complete 
abolition of patronage and the acceptance of the principle of open 
competition of all comers. It is important to appreciate the character 
of Macaulay’s suggestion, for it has dominated the English theory and 
practice of recruitment and promotion until to-day, in the Home as 
Well as the Foreign and Colonial Services. The essence of his argu- 

* Permanent Secretary of the Treasury. 
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ment is to be found in this part of his speech to the House of Commons 
(23 June 1853) ; 


‘ It seems to me that there never was a fact proved by a larger maas of evi- 
dence, or a more unvaried experience than this : that men who distinguish 
themselves in their youth above their contemporaries almost always keep to 
the end of their lives the start which they have gained.’ 

In July, 1854, Macaulay was called upon by Sir Charles Wood, 
Chancellor of the Exchequer, to head a committee of distinguished 
men (including the PrincipaJ of Haileybury College ; Benjamin Jowett, 
then tutor and later Master of Balliol, Oxford ; and Sir George Shaw 
Lefevre, who had had long administrative experience) to report upon 
the recruitment of the Indian Civil Service. He read his completed 
draft to his brother-in-law, Trevelyan, one Sunday, and ‘ Trevelyan 
was much pleased ’. His scheme of open competition and his list of 
subjects and marks were accepted in their integrity. In January, 
1854, some months before this report, Macaulay already remarks that 
a plan was maturing for the appointment, on a large scale, of public 
servants at home, that it was to be mentioned in the Queen's Speech, 
and he has a long talk with Trevelyan on the .subject in the same 
month. 1 Open Competition was thus invented and i)ut into practice 
for India, and it became the pattern for reform of the Civil Service, ^ 
and later still a model for the U.S.A. and the envy of France, 

Meanwhile an extensive and careful inquiry had been set into 
operation by a Treasury minute of November, 1 848. It ran as follows ; 

‘ The First Lord and the Chaneellor of the Exchequer state to the Board 
(of tho Treasury), that they consider it desirable that an inquiry should be 
instituted into the pro.scnt state of the establishment of the Treasury, and into 
the arrangements and regulation.s for the distribution and conduct of the busi- 
ness, in order that such changes may be made as may be required to secure the 
highest practicable degree of ctliciency, combined with a carefid attention to 
economy, etc., etc. . . .’ 

Lord John Russell was then Prime Minister, and Sir Charles Wood 
the Cliancellor of the Exchequer. The inquiry into the various Depart- 

^ Macaulajs II, 374 et seq. 

- Later in his speech Maeaulay cleverly analysed the operation of competitive 
e.xamiiialioii.s : ‘ I’lider a system of competition every man .struggles to do his best ; 
and the eoiisequcnce is that, without any eflort on the part of the examiner, the 
standard keeps itself up. But the moment that you say to the examiner, not “ Shall 
A or B go to India ? ” but “ Here is A. Is he tit to go to India V ” the question 
becomes altogether a different one. Tho cxamincr’a compassion, his good nature, 
bis unwillingness to blast the prospects of a young man, lead him to strain a point 
in order to let the candidate in if we suppose the dispensers of patronage left merely 
to the operation of their own minds ; but you would have them subjected to solici- 
tation.s of a sort it would bo impossible to resist. The father eomes with tears in 
his eyes; tho mother writes Hie most pathetic and heart-breaking letters. Very 
firm minds have often been shaken by appeals of that sort. But tho system of com- 
petition allows nothing of the kind. The parent cannot eomc to the examiner and 
say '. “I know very well that the other boy beat n\y son ; but please be good enough 
to say that my son beat the other boy ” ’ (Hansard, Senes 3, CXXVIII, 764 ; 766). 
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nientB was directed, and in part conducted, by Sir Charles Trevelyan 
who was later joined by Sir Stafiord Northcote. They were assisted 
by one or more members of each Department examined. The reports 
cover about 450 pages, including the General Eeport, by Northcote 
and Trevelyan on ‘ The Organization of the Permanent Civil Service 
It is interesting to notice that the term ‘ Civil Service ’ in reference to 
the Home Establishments was now used for the first time. The report 
was issued in November, 1853, together with an opinion upon it by 
Benjamin Jowett, collaborator with Macaulay in the Indian Reforms. 
About forty other distinguished people in public life and education 
were also asked for their comments, which were sent in between 
January and June, 1854, and the whole was placed before Parliament 
as the ‘ Report and Papers relating to the Re-organization of the 
Civil Service ’. The plan was greeted by John Stuart Mill as ‘ one of 
the greatest improvements in public affairs ever proposed by a Govern' 
ment ’. This improvement consisted of tliat which Macaulay’s 
Committee on the Selection and Training of Candidates for the Indian 
Civil Service was at about the same time recommending for India. It 
was the abolition of patronage and the admission of people into the 
Service at prescribed age.s and by mean.s of competitive examination. 
Two other principles were laid down. The Commissioners recognized 
that a clear distinction could be drawn between the intellectual and 
routine work of the Service, and demanded an appropriate division 
of labour, and for each a separate type of examination. This involved 
classing civil servants— a problem which has never ceased to give 
trouble, and which has never given complete satisfaction. 

A further point in these recommendations calls for remark. Think- 
nig mainly of the higher administrative posts, the Commissioners laid 
down another principle, which still, but with some modifications, holds 
good m England, and distinguishes the British type of recruitment 
for that class from recruitment in other countries, notably France and 
Cermany. The report was antagonistic to any technical preparation 
for the examination for such posts, for the Commissioners had their 
eye upon the classical and mathematical education at Oxford and 
Cambridge of their day. They were impressed by Macaulay’s argu- 
ment that 

‘ men who have been engaged, up to one and two and twenty, in studies which 
luive no immediate eoniiexion witli tlie business of any profession, and the 
eftcct of which is merely to open, to invigorate, and to enrich the mind, will 
generally be found, in the business of every profession, superior to men who 
have, at eighteen or nineteen, devoted themselves to the special studies of their 
calling. Indeed, early superiority in literature and science generally indicates 
the existence of some qualities w'hich are securities against viei' — industry, 
self-denial, a taste for pleasures not sensual, a laudable desire of honourable 
distinction, a still more laudable desire to obtain the approbation of friends and 
relations. We, therefore, think that the intellectual test about to be estab- 
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liahed will be found in practice to be also the best macai test tiiat can be de- 
vised 


The principles here set out still stand as the foundation of the 
English Civil Service. There have been modifications in the course 
of the seventy years since that time owing to the growth of technical 
studies at the Llniversities, but to a large degret? the general founda- 
tion of liberal studies remains. The ‘ mere smatterer ’ is not wanted. 
Even to-day the study of the tireck and Latin language, history and 
literature is strongly believed to produce the best type of adminis- 
trative officer. 1 This belief has much to commend it, for it is not the 
knowledge of school subjeots that i.s wanted in the administrator, but 
a way of thought, a mental and moral discipline. The aim is not to 
secure an expert but an administrative officer who is capable of 
becoming skilled by contact with his actual work and able to say at 
what exact point an expert shall be called in. The examinations 
demand an education which will jiroducc camlidates with the highest 
power of enlightened common-.sense. 

‘ The outlook, power and quickness in comprehension, the gift of dealing 
witii iieople, the rciidinesa to take the initiative and to as-sume responsibility, 
aie all in the main highly developed when the business to be transacted is seen 
by tile Civil Servant against a background of other knowledge of the type through 
whioli the mind has become developed.’ ‘ 

The highest class of administrative officers ihiis provided has gone 
under different iiarae.s (e.g. the Upper Grade, the First Division, the 
Administrative Class), but it has so far consisted of the pick of the 
Honours men in the classics and .science (including mathematics) 
courses at the older Universities, with the bias on the former. From 
the upper and higher middle clas.ses of the country, the only ones until 
quite recently who could afford such an education, came generations 
of young men into the Service wlio had precisely the liberal, literary 
turn of mind, without professional prejudices or bureaucratic pedantry, 
fitted to work hand in glove with the Parliamentarian, to act inoppres- 
sively towards the pubhc, and smoothly direct the Departmental 
energie.s. The composition of that class is now in process of change 
and so are the demands upon it of a new era in national life. To this I 
will revert later. 

^ This statement is rather truer of the Committee on the Civil Service Class 1 
Examination of 1917, than of the present policy of the Civil Service Commissioners, 
which is to draw' recruits from a large vancty of schools. The bias of the Committee 
is shown in this reprchunlative extract from its Heport (Cd. 8957 ; 1917) : ‘ To leach 
the classical learning a, id develop classioa! seholHimhip there was at work in 1914 
a great band of scholars equipped hy the tradition, the organized learning, and the 
experience of four hundrui years. ... A large proportion of the most able students 
have gone in tlie past to '’ilas.sics, and we cannot alter the natural habits, the pre- 
possessions, and the tsysieni, that have caused the most gifted among literary Hindente 
to foUow the ancient studios.’ 

* Lord Haldane, in Jourmtl of Fublic Administration, I, 29. 
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The Conunissioners laid down certain other rules for efficient and 
convenient recruitment of officials. First, all examinations should 
be conducted by a single authority standing entirely outside the 
separate Departments. This would secure effectiveness and con- 
sistency ; and in this England, Germany and the U.S.A. have followed 
much the same path, while France differs, having an examining 
authority in each department. Second, examinations should be held 
at regular intervals and not for special appointments. Third, suc- 
cessful candidates would bo allowed to enter the departments of their 
choice in order of their place on the pass-lists ; not so in France or 
the U.S.A. Fourth, there should be a period of probation before 
candidates were finally placed on the established staff. 

Only part of the recommendations were carried into execution, 
and this, in the teeth of strong protest from the clubs, political and 
society, from politicians, and from everybody who had something 
to lose by the reform.^ Macaulay, wandering into Brooks’ in March, 
1854, found everybody astounded by Trevelyan’s plans for the aboli- 
tion of patronage at home. The reformer of the Indian Civil Service 
was never so depressed as when he had been spending part of his 
afternoon at the club. The storm from clubland almost swept Tre- 
velyan, the Sir Gregory Hardlines of Trollope’s Three Clerks, out of 
office. A renuirir made by the latter in 1875 (before the Playfair Com- 
mission on the Civil Service) is too interesting to put into a footnote. 


‘ I wish ’, he said, ‘ briefly to explain the circumstances which led up to the 
Eeport of Sur Stafford Northooto and myself on the organization of the Civil 
Service. The revolutionary period of 1848 gave us a shake [my italics], and one 
of the consequences was a remarkable scries of investigations into public offices, 
which lasted for five years, culminating in the Organization Report.’ “ 


By an Order in Council of 21.st May 1855, the Civil Service Com- 
mission — the central board of examiners — was established, with three 


^ It IS interesting to rcnicmber that Gladstone, who urged on this reform, did 
.so on the ground tliat the higher classes would get admmistrative power. He believed, 
in 1854, that the aristocracy of this country were superior in natural gifts, on the 
average, to the mass, and with their acquired advantages, their ‘ insensible educa. 
lion irrespective of book leaniing, were immensely superior. See the letter to 
Lord John Russell. 20 Jan. 1854, in app. to Morley's Lifti, Queen Victoria was much 
perturbed by the suggested reforms and consented to them most grudgingly. Letters, 
7 and 17 February 18.54, 

2 Parliamentary Papers, 1875, XXIII, 100. It is remarkable that Trevelyan’s 
services to the English Government, at home and in India, have not yet received 
a mark of gratitude in the shape of a full memoir. The D.N.B. gives scant information 
about him. Born in 1807. at Taunton, ho was educated at the Grammar School, 
and at Charterhouse, and thenee proceeded to Hailoybury. Ho entered the East 
India Company’s Bengal Civil Service as a writer in 1826 and rapidly rose to high 
administrative oflice, his interest and endeavours being directed especially to public 
education and finance. In 1838 he returned to England, and from 1840 until 1869 
he was assistant, and later permanent. Secretary to the Treasury. It was in this 
period that he helped so materially to bring about the rc-organization of the Home 
Civil Service. In 1859 ho returned to India as Governor of Madras. 

VOL. n. — 83 
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members, -vrith tenure during the pleasure of the Crown, ‘ to conduct 
the examinations of young men proposed to be appointed to any of 
the junior situations in the Civil Establishments The Commission 
would decide upon the age, health, character, and requisite knowledge 
and ability for the discharge of their official duties, and would give a 
certificate to this effect precedent to the appointment. The extent 
of the actual reform was this : competition, not compulsory but 
permissive, was made the basis of appointments, but only throughout 
the ranks of the junior offices ; the power of appointment, following 
the issue of the Commissioners’ certificate, was still in the hands of 
the political heads of Departments, and a six-monthly probation 
period was establiahed. Abuses were thus limited, not entirely swept 
away. People of mature age who had special qualifications for a 
particular post were not required to have the Commission’s certificate. 

It was twenty years before party attacks upon the work of the 
Commission ceased and it was left to work in peace. ^ The Super- 
annuation Act of 1869 supplied a sanction to the rules of the Order 
in Council by providing that with certain special exceptions (pro- 
fessional officers of mature age being the most important) no person 
should thenceforward be deemed to have served in the Civil Service 
and entitled to a pension unless he should have been admitted with 
a certificate from the Civil Service Commissioners. In 1870 the 
Order in Council of 4th June completed the edifice thus created — its 
essentials were these : First, the test of open competition was made 
obligatory practically throughout the Service ; second, in the case 
of professional officers, the Civil Service Commissioners might dispense 
with the examination test if they thought fit ; thirdly, certain officers 
appointed directly by the Crown (in 1914 these still numbered about 
300, since considerably reduced) needed no certification whatever by 
the Conmiis.sioners ; fourth, for certain situations, where the Head 
of the Department wished to dispense with an examination, the Civil 
Service Commissioners could consent at the request of the Head of 
the Department and the Treasury. Lastly, but very importantly, 
the Treasury, which necessarily had powers of co-ordination and 
control permeating all Departments because of its financial respon- 
sibilities and powers, was given special authority in the field of Depart- 
mental organization. It was to approve the rules for testing candidates 
made by the Civil Service Commission and the Departments, and the 
periods at which examinations should be held, the number of vacancies, 
and the grouping of situations to be competed for. 

^ Cf. Anthony Trollope in an article in the Fortnightly Review, 15 October 1865 : 

‘ We, Your Majesty's Civil Service Commissionera, humbly offer your Majesty this 
our Tenth Annual Report.’ Thus the dread document now under notice is com- 
menced, reminding us with terrible earnestness of the quiet progress of the years. 
Here is their tvntli report, and it was hut the other day that Wo were discussing whether 
these Commissioners would ever have roal existence ! 



OH. ENGLA17D 1903 

S^ce 1870 the development of the Civil Service has been marked 
by a series of thorough inquiries always searching for improved 
efficiency. There were the Playfair Commission of 1876, the Ridley 
Commission of 1884-90, the MacdonncU Commission of 1910-14, 
and the Gladstone Committee of 1918, and aU of these had before 
them the questions of classification, recruitment, and promotion, all 
interdependent parts of a single problem. The last and most fertile 
of the great Commissions was the Macdonnell Commission of 1910-14 
whose reports constitute the most detailed analysis and the best picture 
of the Civil Service as it was at that time, and a most fruitful source 
of post-war re-organization. It should be noted that there is no 
one general statute for officials as there is in the States and the Federal 
Authority in Germany, and as it Ls demanded in France. The founda- 
tions of the Civil Service are established, for the most part, by Orders 
in Council and not by Acts of Parliament. They were drawn up by 
successive Cabinets in accordance with the recommendations of Royal 
Commissions ; Parliament was not asked in any effective sense to 
ratify them, although it occasionally discussed their general character, 
and the Treasury and the Civil Service Commission were made the 
custodians of their execution.^ 

HOW THE SERVICE IS CONSTITUTED 

The Civil Service now comprises approximately 434,000 persons.* 
This number falls broadly into four great groups : 


Industrial Workers . . . 122,000 ® 

Manipulative Staffs ...... 178,500 * 

Messengers, Porters, Charwomen, etc. . 16,500 

All other grades ...... 117,000° 


The Servants in these groups are employed in different proportion 
in each Department, some among the group ‘ all other grades ’ being 
employed only in several, not in all of the Departments. It depends 
upon the nature of the work of the Department. The classes employed 
in each Department were created at different times, as a result of 
the development of new tasks ; hence at every examination of the 
Civil Service by a Royal Commission it has been found that the classes 
in each Department have outgrown and overgrown the main principles 
of classification laid down by the previous Commission. The present 
grouping, then, of the ‘ all other grades ’ with which we are principally 

1 They arc now brought together — at least the gist and references thereto — in 
Hoyal Commission on the Civil Service (102^), Appendix to Part I of Ivlinutes of 
Evidence. Introductory Memoranda relating to CivU Searvice (63—49), 1930. 

2 Introdtictory Memoranda, p. 3. 

* Employed in Dockyards, Woolwich Arsenal, P.O. Engineering Dept., Office of 
Works, Stationery Office, etc. 

* Employed mainly m Post Office. 

^ As shown in analysis which follows ui a few lines down. 
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concerned ia the result (a) of casual events up till 1920 and then (6), in 
1920, of a partially successful attempt to assimilate these grades 
into the scheme of general Civil Service classes established upon the 
Report of the National Whitley Coimcil on the Organization of the 
Civil Service.^ Thus there are certain ‘ general ’ classes, and certain 
‘ departmental ’ classes. The Service other than Industrial Workers, 
Manipulative Staffs and Messengers, etc., consists of : 


A. General Claseeo. B. Depariinental Classes. 


Administrative 


' 1,140 

Executive 

. 11,050 

Executive 


4,357 

Clerical .... 

. 16,577 

Clerical 


23,265 

Unestablished Clerical 

. 17,325 

Writing Assistant . 
Shorthand Typists 


5,241 

4,279 

Unestablished Typing 

3,232 


Assesaors, Colleclors, Distributors and Clerks to 


Commissioners of Taxes ..... 3,811 

These tosethor make about .... 98,300 
Then there are : 

i Inspectorates ....... 2,164 

17,380 ] Professional, Scientific and Technical Staffs 6,504 

(Subordinate Supervisory and Technical . . 8,722 


For all these classes save one, the principles of recruitment need 
little discussion here, because their work is rather specific and this 
carries with it a concrete definition of the qualities required. So with 
executive work, though this is a little more difficult of definition than 
the other classes (and difficulties also are naturally experienced with 
some of the units in the Inspectorate), so with the Clerical, the Typists 
and the Professional Scientific and Technical Staffs where a well-known 
course of training is provided by certain responsible bodies. Little 
attention will be paid to these or the Indu.strial and Manipulative 
Staffs in the following discussion of recruitment ; some attention is 
given to them in the sections on promotion and political and civic 
rights. 

The class with which wc wish mainly to concern ourselves here 
is the Administrative class, which numbers a little less than 1,200. 
This is the pivotal and directing class of the whole Civil Service. 
From the Permanent Secretaries down to the Assistant Principals 
they are responsible for transmitting the impulse from their political 
chief, from the statutes and declarations of policy, through the rest 
of the Service and out to the public. They translate the wishes of the 
political side of government into workable and legally vahd rules ; 
and to that end use scientists and lawyers as they are required. It 
is their business to gather together and weave the strands of science 
and law necessary to the determination of policy by the Minister, and 
this may issue in the drafting of projects of law, amendments thereto, 

^ 7 February 1920. 
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ans'nfeiB to pailiamentaiy amendments and various kinds of pubUc 
explanations. They are responsible for the control of Staff, for the 
execution of the work of the Department in this country, in the 
Colonies and Dominions, among the local authorities, for answers to 
the public. And more — for anticipation of the future in the discovery 
and mastery of the latest thought about the subject matter of their 
Department. Let us give the Administrative Grade’s own formulation 
of their duties i ; 

‘ The volume of official work which calls for decisions afiecting the 
public is nowadays such that it is physically impossible for the 
Minister himself to give the decision except in the most important 
cases. And further, even when the issue is one which can and 
must be submitted for the Minister’s personal decision, it has to be 
fairly and fuUy presenUM to him so that the material facts and 
considerations are before him. The need for services of this kind 
is present in every department which has a political head. 

‘ There is another common feature of all work which is strictly 
administrative in character. It is usually de.scribed — for instance, 
by the Reorganization Committee of 1920 — by the somewhat general 
expression “ the formation of pohey ”. What is meant is, we think, 
this. The business of government, if it is to be well done, calls for 
the steady application of long and wide views to complex problems : 
for the pursuit, as regards each and every subject-matter, of definite 
lines of action, mutually consistent, conformed to public opinion and 
capable of being followed continuously while conditions so permit, 
and of being readily adjusted when they do not. Almost any adminis- 
trative decision may be expected to have consequences which will 
endure or emerge long after the period of office of the Government 
by which or under whose authority it is taken. It is the peculiar 
function of the Civil Service, and the special duty of the Administrative 
Class of that Service, in their day-to-day work to set these wider and 
more enduring considerations against the exigencies of the moment, 
in order that the Parliamentary convenience of to-day may not become 
the Parliamentary embarrassment of to-morrow. This is the primary 
justification of a permanent admimstrative service. Vacillation, 
uncertainty and inconsistency are conspicuous symptoms of had 
administration. The formation of policy in this limited sense — 
subject always to the control of the Minister and to the supreme 
authority of Parhament — is typical of administrative work in all 
departments and in relation to all subject-matters whether of greater 
or of lesser importance. 

‘ All administrative work is earned out under statutory authority 
or, in certain fields, under the prerogative powers of the Crown. To 

^ Stalemenl svhmiiled by Aaaocialion of First Diviaion Cwl f^ervarta, pp. 5 and 6 
(App. VIII), Evidence, Royal Commission in Civil Service (1930). 
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a large extent it consists in the application to particular circumstances 
of general principles laid down in the statutes, or the administration 
of financial provision made by Parliament, in pursuance of the powers 
vested in the Department in that behalf. It involves necessarily 
the preparation or study of proposals for the alteration of the existing 
law in the light of changed circumstances, new poheies or experience. 
It is indeed true that proposals for amending legislation within the 
administrative sphere do, to a large extent, and perhaps mainly, 
emanate from Departmente. The statement that these processes 
form an important part of the work of administration afiords however 
no ground for any suggestion that the Civil Service seeks to usurp 
the functions of Parliament itself. The functions are essentially 
different. 

‘ These, we conceive, arc the common characteristics of all adminis- 
trative work, whatever the subject-matter. In each particular 
branch of that work other characteristics will also be found, but they 
are special to those branches. For example, in the Board of Education 
and Ministry of Health, the important function of maintaining good 
relations with the autonomous Local Authorities, while securing in 
general the application of those standard.s of local administration 
which Parliament desires, is a type of work which is not found in a 
Department like the Customs and Excise, or the Admiralty. Similarly, 
in some branches but not in others one of the functions of adminis- 
tration is the determination of policy in the light of technical advice, 
which has to be weighed and balanced against other non-technical 
considerations, such as financial conditions or the state of public 
opinion. 

‘ Thus the efficient performance of the administrative work of the 
various Departments calls in all cases for a trained mental equipment 
of a high order, while in the particular case powers developed in some 
particular direction are needed. In some spheres, what is most 
wanted is judgement, savoir-faire, insight and fair-mindedness ; in 
others, an intellectual equipment capable of the ready mastery of 
complex and abstruse problems in, for instance, taxation or other 
economic subjects, imagination and constructive ability. 

‘ It is important to distinguish between the substance of adminis- 
trative work and its form. The latter may be a memorandum, a 
draft regulation, an inquir}-, a conference or interview, a verbal 
decision or instruction to a subordinate, or a minute on official papers 
or an official letter. The substance of it is the exercise of a sound 
and informed judgement upon the subject-matter in hand ; and this 
is equally true whether that judgement be final or to be submitted to 
higher authority.’ 

Then how should these officials be recruited ? This depends upon 
the defimtion of the type of mind required. Since, however, the 
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work! is so general, so incapable of specific, measurable definition, 
both the type of mind required for it and the type of training re- 
quired are exceedingly difficult of definition, and it is hard to resist 
the conclusion that the present arrangement has been drifted into 
rather than created after careful rational analysis of the problem 
presented. 

This division is recruited together with the Indian Civil Service 
and the Eastern Cadetships and the Diplomatic and Consular Service 
at the age of twenty-two-twenty-four in. the August of each year.^ 
The age of recruitment corresponds with a completed university educa- 
tion, that is, at least three years’ full-time work. Only those who 
take high Honours at a written or oral examination of a very severe 
type can expect to pass the Civil Service examination for this par- 
ticular grade. Some years of professional acquaintance with many 
students who have been candidates convinces me that in the majority 
of cases only those of the highest intelhgence, intellectual capacity 
and character stand a chance of success. 

Now this class started as the preserve of the Upper and Middle 
classes, since only they were able to afford an Oxford or Cambridge 
education. The provision of scholarships for poor students has 
of late years resulted in an increasing number of successes among 
those who have worked their way up from the public elementary 
schools, and the newer Universities of London and the Provinces are 
annually competing with greater force than before for the number of 
places open to competition. Unfortunately it is impossible to get 
adequate figures of the percentage of elementary school boys who have 
been able to climb the educational ladder and compete successfully 
for entry into the Administrative class. But the Civil Service in this 
branch is still dominated by the greater and lesser pubUc schools and 
the older Universities. Out of eighty-seven appointed between 1926 
and 1929 (inclusive), seventy-two were Oxford and Cambridge men 
and women, five from London University, and the other ten from 
provincial universities. Of course the greater number of candidates 
were from Oxford and Cambridge.* 

The virtues of their social class and educational antecedents are 
manifest. To the Service they bring loyalty, ability and fresh-minded- 


1 Up to 1910 admiBBion to the Diplomatic Service and the Foreign Office was 
limited to those who had a private income or allowance of £400 a year, and could 
{as in the case of Diplomatic Attaches) afford to work abroad without pay for the 
first two years This qualification was abolished in 1910. Now, to quote the roreign 
Office List, ‘ candidates desiring to be appointed to the combined services will first 
bo required to appear before a Board of Selection, which will decide whether they 
possess suitable qualifications for entry into the Foreign Office and the Diplomatic 
Service For those candidates special arrangements are made in the Class I Fxami- 
nation to ensure a thorough knowledge of French and German and some other modem 
language. 


Cf. Royal Commission C. S. (1929), Minutes of Evidence, Vol. I, Table I, p. 115, 
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ne8S. But two things are open to criticism. Their course of education, 
besides being admirably fitted to make good public servants, is also, as 
things now are, a process of initiation into a social caste. This brings 
with it a certain amount of nice-mannered arrogance and exclusive- 
ness not altogether congenial to grades outside this class, whose group 
loyalty, while it is a spur to co-operation within, is an obstacle to 
the ready acceptance of talent and truth from without, and to the 
necessary exposure of inefficiency. Its knowledge is not fully repre- 
sentative of the nation, ffijt only of a part. It contains prejudices 
which need correction. The educational system should be further 
made to provide such opportunities that the Service can be recruited 
regardless of class and locality. The critichsm passed above would, 
of course, lose its basis in a generation if the rate of recruitment from 
the public elementary and secondary schools were properly increased. 
The Foreign Office and Diplomatic Service are still the preserve of those 
who fill up Eton, Harrow and other great public schools, as can be 
seen from any annual report of the Civil Service Commission. 

The second criticism is that these officials have obtained their 
conception of society and social processes through books and lectures 
and home life to the time of their examination ; and from entry 
into the Service they watch but a minute part of the universe at work 
through the window of their own Department.^ They pass from the 
study into the office, and not a chink of the open sky or a breath of 
the fresh breezes of real life invigorates their mentality. Their know- 
ledge is consequently unconscious of many realitie.s and second-hand. 
They can deal admirably with paper, but not so well with men and 
events.* The Macaulay Report said nothing about training other 
than a University course. The Maedonnel) Commission was satisfied 
in the belief that a University education with its incidental training 
and formative influences produces the proper type of public servant. 
The Reorganization Committee of 1920 made no advance on this. 
All of them held that almost any studios would do, and that the force 
of competition would produce men of zeal and ability — oven more, 
that an indication would be provided of future development of character 

* Cf. Wilson (rormaneiit Under-Secreta.iy of 8tatc for the Colonies), ibid., 2, 

20981. ‘ 1 picture to myself a man going into tho Civil Service at the age of 22 or 

23, or whatever the age is, coming from the University, passing tho examination, 
and sentenced for the rt'st of his fife to Jive m Whitehall, and to come up by tram 
every morning from Woking and go home at the same tune every evening, always 
seeing tho same people, always dealing with the same work. 1 think it requires 
very httle imagination to realize what that man must become after about twenty 
or twenty-live years, if he does not see more of the world. I think it is wonderful 
tliat they are as good as they are.’ 

* It slvould be said that the oftveial le now rather more in touch with the public 
than he w’as before tho War. The public has, as it were, broken into tho Service, 
and it Was the War which speeded up the possibility of its doing so. Tho cleverer 
men got ample chance.s to oojie with M.P.’s, to conduct inquiries in or outside London, 
to be secretaries to committees and eommissions, etc. 
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and talent. Indeed, the members of the Committee on the Class I 
Examination appear to have been too much impressed by the work 
of Class I, as dictated by the days when they were young. They 
prescribed not for the Civil Service of to-day, still less of to-morrow, 
but of that of, say, 1890, or 1900.1^ But the State has applied its 
formidable power to almost every aspect of life. The ability to find 
and understand apt words is the smallest part of what a modern 
State administrator needs. We need wise and forceful men in tune, 
with the vast activities and machinery of. modern civilization. More 
and more will they govern though Parliament continues to reign. 
This, I believe, is what Sir George Murray was trying to make plain 
to the Commission of 1914 and it is exactly what the Committee on 
the Class I Examination did not sec.* 

Two grave questions arise, (a) whether the subject of training and 
recruitment arc the proper .subjects, and (b) whether a period of 
practical training before ultimate appointment is not desirable. The 
first question is only answerable upon more careful analysis of the 
work of the administrative class than has been given to it. Not a 
single report hitherto is,sued, nor the cvidimce given under cross- 
examination at the Royal Commission of 1929, nor. unfortunately, 
the Report of that Commission,® treats the Administrative Grade 
other than a grade common to all Departments and therefore 
without the need of special training for each. There is simply a 

^ Cf. Report, para. 23. ‘ Wo consider that all well educated young men should 

be able to use the English language skilfully and accnrat(*ly and to grasp its meaning 
readily and correctly.' Of c<mrse ’ And what elwii ? 

^ (App. 1o First Report, Royal Commission on Civil Service, Cd. G210, 1913. 
Questioibs lOu.*) and 1958.) 

Sir George Murray (1955) . ‘What I was thinking of was this : That while the 
men who arc drawn from th<‘ ('lass 1 Examination are, J think, very good for the 
jniiposcs for which they are reijinred for the first ten, or twelve, or fifteen years of 
llieir ollicial life, I have at times I»een rather dibaplioint-ed at finding how few" of 
them emerge satisfactorily from the ruck aiul como out as really capable heads of 
departments.’ 

1958 (Chairman) : ‘ Will you just explain a Iittlo further. Ts there, do you think, 
anything defective in the original way of select mg tho first-divieioii men, which explains 
the fact you Tnenlioiied of their turning out badly When they get to iifteen or twenty 
veals’ service ? ’ Sir George Murray : ‘ I did not wish to say that I thought they 
turned out hadly as a body, hut merely that 1 should have expected that more of 
them would have been better qualihed for the best places that were open to them. 
Rut i do not think that anything you could do in prescribing tho subjects for examina- 
tion or m making any change in the methods of appointment, could possibly affect 
that.’ 

Tho comment made upon this by the Committee on tho Class I Examination 
was (para. 13, pp. 10 and 11) : ‘If among those selected by open competition there 
are not always to be found a sufficient numlier w'ho, after many years of service, 
are, by virtue of their initiative, force of character, freshnosa of mind, and construc- 
tive ability, fit for the highest posts, the fault may he m tho system of training after 
entry, and in th(‘ conditions of sulwrdinnte service ; it need not ho with the com- 
politive syslem.’ 

^ 1931 ; Cmd. 3909 ; for an example of perfect abdication of judgement, see its 
paragraphs 1239-43. 
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vague description oi the work of aU the membeiB of the 
grade. Hence two things result : a vague description carries with 
it only vague recipes for training, and there is excluded without 
discussion the po.ssibility of a combination of a general test with 
certain special studies according to the first department to be entered. 
The vague description has resulted in a syllabus of examination 
subjects, and therefore of training, out of touch with modem civiliza- 
tion and its tasks ; and the exclusion from discussion of special 
preparation for the test partly accounts for the dissatisfaction felt 
in some departments with the product of the present arrangements. 
I see no reason, for example, why the same reasoning which Sir Warren 
Fisher applies to the entrants into the Treasury and Sir S. H. Wilson 
to the Colonial Office does not hold good of entrants into any other 
Department — namely that the tasks are rather special and difficult : i 
what of the work of the Ministry of Health, the Ministry of Agriculture 
and all the rest ? 

The true fact is that as so often happens in public administration, 
the institution which exists is converted to a new purpose, it is then 
bedecked with a post-facto justification, and developing needs, instead 
of being given their own appropriate form of expression, are cramped 
into the old mould because the justification has come to be held 
without criticism, So with the Universities and preparation for the 
Civil Service in England, so with the faculties of law and preparation 
for the Civil Service in Germany, so with hundreds of other phenomena 
in the State. But this is insufficient. It is not enough to draw 
Servants from a given source and then ‘ find that some do not suffice ’ ; 
it is insufficient for the Permanent Heads of the Departments to go 
to the Head of the Civil Service ‘ some censorious and some purring 
like cats 

In fact the scheme of examination has not failed to be affected 
by the demand that the pohtical and social sciences should figure 
more prominently. But the subjects were not given, in the reform 
of the syllabus in 1917, the entire dignity and weight in marks con- 
ferred on the Classical Languages, History and Literature ; the 
Modern Languages, History and Literature ; History ; Mathematics 
and the Natural Sciences.® The cool, calm tone in which the Revising 
Committee speak on this subject is the tone of those blessed by blind- 
ness of it : 

‘ There is also a groat range of university studies, political, legal, economic 
and philosophical — which have not been as yet, as far as we know, consolidated 
into one Honours School, though the courses offered by the London School 
of Economies may cover the most part of them. We have greatly increased 


^ Ende^ictf R. C. C, S., Question 18,787. ® Ibid., Question 18,720. 

» Compare Civil Service Examinations (1927) for subjects and marks. 
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the colectiye weight of these studies, but we do not consider it desirable that 
candidates for the Civil Service should study exdnsively either poUtios, law, 
economics, or philosophy.’ * 

There is no Honours School ! The proper reasoning would seem 
to be : for the highest grade of the service the appropriate training 
is in (a) subjects of general culture, (6) the nature of society and law, 
(c) those special studies which are a background to the work of certain 
departments of State — like economics, local government, public finance, 
administrative law, the economic and .technical development of 
agriculture. Where there are no Honours Schools the State should 
create them. It could then proceed the more certainly by the joint 
method of examination and recommendation from the colleges where 
the men were taught : for a process of selection is there always going on. 

Even at present the only common meeting-ground for all candi- 
dates is the compulsory part comprising (1) Essay ; (2) English ; (3j 
Present Day Knowledge ; (4) Everyday Science ; (5) Auxiliary 

Language ; (G) Vim Vocc, each carrying 100 marks, except the Viva 
which carries 300. Specialization has already thrown up the difficulty 
of judging between the merits of students generally taking Ethnology, 
Physiology, Chemistry, Botany. Increa.sed specialization with a view 
to entry into a particular department would not increase this difficulty 
— though it would need other arrangements. Moreover, the social 
sciences are to-day capable of being taught to give the mind a general 
liberal culture as well as f,o give it a special cast and interest. Let 
it be admitted that the primary object is not to produce an expert, 
but a man of general intelligence who may learn whatever expertise 
is ultimately necessary ; yet there is all the advantage in attaining 
to general intelligence through the branches of the social sciences. 

The next question is the interview. It was established in 1917 
upon recommendation of the Gommittee on the Class I Examination. 
It said : 

‘ The Royal Commission expressed a cautious inclination towards a viva 
voce examination, but made no definite recommendation. The Consultative 
Committee appointed by the Board of Education on Scholarships for Higher 
Education in their report, 1917 (Cf. 8291), say thar there should be a viva voce 
examination.* On this point, as on almost every point of our report, we are 
unanimous. Wc believe that qualities may be shown in a viva voce examination 
which cannot be tested by a written examination, and that those quahties 
should be useful to public servants. It is sometimes urged that a candidate, 
otherwise well qualified, may be prevented by nervousness from doing himself 
justice viva voce. We are not sure that such lack of nervous control is not 
in itself a serious defect, nor that the presence of mind and nervous equipoise 


^ Report Cd. 8667 ; Committee to consider Scheme of Exammation for Class I 
of Civil Service. 

* Actually they were concerned with the selection of candidates for scholarships, 
and not with the choice of administrators. 
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which enables a candidate to marshal all his resouroas in such conditions is 
not a valuable quality. Further^ there are undoubtedly some candidates who 
can never do themselves justice in written examinations, just as there are others 


who under the excitement of written competition do better than on ordinary 
occasions. . . . We consider tliat the viva voce can bo made a test of the can- 
didate’s alertness, intelligence and intellectual outlook, and as such is better 
than any other. . . . We consider that the viva voce examination should not 


be in matlcra of academic study, but in matters of general interest, in which 
every young man should have something to say.’ 


The Civil Service Commission endorse this statement and 

‘ consider that for these two competitions (Administrative Grade and Assistant 
Inspector of Taxes) they would not be adopting the best method of securing 
the most suitable persons, unless at least as much weight as at present be accorded 
in the allotment of marks to a candidate’s personality and suitability for the 
performance of his future duties’.® 

As subjects to the value of ],()()() marks must ho offered from the 
various tliirty-ei"ht options, th(! viva marlv is equal to one-sixth of 
the total marks, i.c. 300 out of 1,800. It is an important proportion 
and it has the effect of greatly altering the ])osition of many candidates 
on the list of the written examination. ‘ For the candidates for the 
Home Civil Service in the Admini.strative group competition of 1928, 
seven owed their place m the first thirty to their viva voce, marks ; 
in the 1929 competition the corresponding number was four.' ^ 

What is the character of this interview which can make so much 
diSerence ? The evidence given before the lioyal Commi.ssion up to 
January, 1931, would point to those conclusions ; 

(1) All witnesses desire an interview as a necessary adjunct to 
written examination on the grounds that there are qualities of char- 
acter and behaviour which are e.ssential in personal intercourse, in 
the giving and receipt of commands and advice, which may not be 
tested by written examinations, which can only bo revealed by personal 
interview. 

(2) All desire that the viva shall be a really probing test of service 
and not persmtnl or class qualities. 

(3) Many are afraid of the possibility of a charge of political un- 
fairness if the test should be made a pre.viou.s eliminating test, designed 
to admit and exclude altogether from the examination. 

(4) All recognize, the possibility of real error in tbe results of the 
interview ; some admit that mistakes have been made. 

(5) It is revealed that the present interview lasts about one- 
quarter of an hour ; occurs most usually before the examination ; is 
therefore not based upon the .subject-matter of the, examination ; 
that the interview is a desultory conversation, formless and almost 

® Royal Commisiiion C. S., 1920, Min, Kd., p. GO, para. IS. 

Ibid., para. 19. 
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void f regarding the scholastic career and the social interests and 
activities of the candidate ; that nothing much is tested by it, and 
that, in fact, the college tutors’ reports play a considerable part in the 
result.^ Further, the method does not make sure of retaining the good 
ones, or of getting rid of the bad ones. 

Now a test of this kind does lend itself to suspicions that qualities 
other than those important for the service have undue weight, and at 
any rate private statistical analysis of the result of the examinations 
from 1924 to 1929 shows that ‘ on the average when a candidate submits 
himself for the viva voce test, there are forty marks which may be 
added to or subtracted from the true measure of his personal equation, 
and these forty marks will be added or subtracted in a haphazard man- 
ner. . . . But the viva vore test on which is awarded 300 marks 
maximum, lasting perhaps fifteen minutes, and carrying with it a 
random plus or minus forty marks may be altogether decisive. That 
this is the case may be seen from a consideration of results in recent 
years. . . . This element of chance may actually operate in the same 
way as if a candidate’s fate were being decided by the tossing of a coin 
or the throw of a dice.’ ^ 

This is not difficult to explain. There is a great diSerence 
between the private-business interview and the Civil Service mva. 
In the former the employer knows in great detail the nature of the 
specific job to be filled ; and capacity to fulfil its duties is preferred 
to adventitious quahties. The Civil Service Board of Interview do 
not know the exact character of the situation, and since they wiU 
never see, and certainly will not lose money as the result of a mistake, 
they are more likely to be influenced by w'hether the applicant is 
generally ‘ nice ’ or not. They are in a psychological atmofjphere 
where everything prompts them to award a prize to those who find 
favour in their sight ; they are not sufficiently mercenary to avoid 
assessing incidental attributes at exaggerated values. Certainly the 
evidence before the Koyal Commission has destroyed any possible 
belief in the accuracy of the present interview.* 

What are the proper principles of procedure for the future ? The 
.system should be built upon these bases : (1) the interview should last 
at least half an hour on each of two separate occasions ; (2) it should 
be almost entirely devoted to a discussion ranging over the academic 
interests of the candidate as shown in his examination syllabus, and a 
verbal report could be required on such a subject the scope of which 

^ Cf. Royal ComniiH.sioii C. >S., Question 1410, 

* Royal CorrmiJnsioii C. S.. Question 1375. 

® Rhodes, Public Administration ^ April, 1930, 231—6. 

* Yet, in the Report, pp. 69-71, they say no m(»re than this; We are satisfied 
With it. Perhaps it may correct the qualities tested in a written paper. The choice 
of the personnel of interview boards needs great care. No class prejudice exists in 
the interview. What an abdication 1 
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would be announced at the interriew ; (3) as now it should be an 
additional test, not an absolutely decisive selective test ; (4) the marks 
should be reduced from 300 to 150 maximum ; (5) the interviewing 
board should include a business administrator and a university admin- 
istrator ; (6) the interview should come after the written examina- 
tions ; (7) tutors’ reports should not be consulted until the interview 
stage has been concluded and marked. 

Suppose that by the proper written examination and an interview 
the standard of selection, which is already good, is improved, is that 
enough ? There is stiU one difiBculty which must be surmounted : 
and that is the mere book-learning and lack of experience of the 
administrative entrant. What can a boy of twenty-two-twenty-fonr 
know ? My own teaching experience suggests to me that the Service 
would be better manned if some specific form of practical training 
were to follow the acceptance into the Service. Now the adminis- 
trative entrant is subject to two years of probation. If this time were 
deliberately used for training there would be only the question of 
what kind of training to consider. In fact the probation period is 
not really effective ; that is, the entrant is assimilated in the depart- 
ment, does responsible work, and in fact, is rarely excluded from 
the Service as a result of the probation.^ Now it is good that respon- 
sibility should come early : but it is as important that probation 
should be a reality and that it should be allied with tra inin g. In the 
first place a different attitude of mind is required than that which 
now prevails.’ Secondly, I suggest a different kind of treatment 
altogether is required. It should be an amalgam of work with local 
government authorities and foreign travel, lasting for about two 
years. Some method must be found of giving the Civil Servant in 
the top grade what William James called the ‘ pungent sense of 
effective reality '. I believe it would repay the country again and 
again if it gave its successful candidates, even before they had chosen 
their Departments, the Grand Tour abroad for two years. That 
would shake complacency, institute comparison, compel reflection, and 
broaden the mind, as nothing else can. The entrants into the adminis- 
trative grade have nothing like the experience common among young 
business men. But a bu.siness man is merely an administrator free 
of hierarchical direction, just as the capitalist system, from the stand- 
point of organization, is nothing but extreme economic decentraliza- 
tion. Consider the multitude of physical and spiritual difficulties a 
business man has to learn to conquer before he can acquire the art 
of management, the constant occupation with first-hand reahties which 
he must master to be successful in the offer of his services and the sale 

* Sir John Anderson, K. C. C. S., Evidence, Questiona 2147, 2193. 

* Cf. recomuiendatioiJ of tbo asiiociatioD of Uiviaiou Civil Servants, Bojal 

Commission C. S., App. VIII, Xo. 7. 
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of talents, the adjustment and reconciliation of means and ends 
so variable because they are human, and the training in the anxieties 
and calculation of a future which is never the same as the present ! 
This is the stuff of real life and no mere book-learning or wise teachers 
can give it, for the only useful lessons are those which you teach 
yourself, and precepts are bad substitutes. Each candidate could 
be asked to bring back a report upon the foreign handling of a subject 
falling in the Department of his choice. But not more than three 
University terms should be spent in this way, the rest should be given 
to mere observation of the country. (The Colonial Of&ce already 
sends its officers on a colonial tour — compulsorily.) 

Then we might expect to obtain administrators with a creative 
understanding of the modern civilization they have elected to serve. 
Moreover, the sabbatical year which is gradually being introduced 
into the Universities, mainly due to the enlightened benevolence of 
American foundations, ought to be introduced into the Civil Services. 
Only those who have experienced the relief and refreshment of a 
year away from the routine of behaviour and mind can know what 
an inestimable benefit this is to the work and the colleagues of the 
Sabbatarian. 

Let me add to this account that the British Administrative Grade 
includes a number of men (two in the positions of Permanent Secretary) 
who have been promoted from the grades below, ^ and it is the policy 
of the Heads of Departments to search carefully in the lower ranks 
for candidates when vacancies occur before they ask the Civil Service 
Commission to submit the place to open competition. This is at once 
beneficial to the Service and encouraging to the lower ranks. 

^ From 1921 to 1928 inclusive, the appointments to the Adminietrative Class were 
47 from promotions and 84 by competition, and some of the 84 were cases of com- 
petition limited to people already in the service. Scott, R. C. C. S., Evidence., 
Question 80. 



CHAPTER XXXII 


FRANCE AND THE II.8.A. 

I T was not until late in the nineteenth century that France was 
able to overcome the twofold inheritance of the anden regime. 
and the Revolution, Favouritism and Centralization. The latter 
is to be discussed in a future work on the development of local gov- 
ernment. Favouritism, though not necessarily incompetence, was 
stamped on the French administrative system by the Revolution 
and Napoleon. The first had swept away Venality, but in its place 
no public standards of competence had been created.* 

The factions had their own special tests of efficiency, the &8t 
of which was— in the centre — loyalty to their principles, and, in the 
localities, elections carried on under conditions in which the elected 
officers could not act for fear of the displeasure of the local cliques 
and for lack of a projiorly ordered system and jiublic force to support 
them. 

Under Napoleon, a more settled and rational scheme of appoint- 
ment was applied, because his rule was longer than that of the difieient 
revolutionary sects and his social schemes were more fully elaborated 
and applied. Nor, except as a joke, and a means to personal power, 
would he accept the ingenious paper-schemes of the quaint Sieyes in 
which one of the Consuls, the Consul de la Paix, would nominate to 
all the offices in the Ministries of Justice, Interior, Police, Finances 
and the Treasury, while the other nominated all those in the Ministries 
of Marine, War and Foreign Affairs. Sieyes, said Napoleon, had put 
only shadows everywhere, the shadow of judicial power, the shadow 

^ Tame says of the licvolution till the advent of Napoleon : ‘ Tho legislators had 
for ten years not considered this — (“ Jn every human society a government is neces- 
sary, that IS a jiublic autiiority ; no raaeiune is so useful ”) — they had established 
things as theonsta, and even aa optiiniats. without taking things into eonHidoration 
or by imagining things according to their doaires. In the Assemblies and among 
the people the task was considered easy, ordinary, and it was. m fact, extraordinarily 
difficult : because tho problem was to produce a soeial revolution and to sustain 
a European War. Excellent instruments had l»ecn taken tor granted, as supple as 
they wero strong, but they were bad, at once refractory and fragile : liecauso these 
human tools were the French of 1789 and tho subsequent years, that is, very sensitive 
men and painfully wounded the one by the other, wnthout political experience or 
preparation, Utopians, impatient, indocile and ovcr-excitcd ’ {Lcs Ongines de la France 
Conteinporai/ic, Regime Moderne, II, and ef. sections on U Anarchic, La Can- 

quite Jacobine ; and Le Oouvernement revolutiontiaire for details. 
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of gcivemment. Substance was somewhere necessary, and he put 
it in the executive power A But since the whole social scheme was 
politically dependent upon his personahty he could not abdicate the 
choice of the principal officials, nor since his nature obliged him 
to make of France a vast barracks could he avoid naming the 
civil generals of his host. And the hierarchical quality of his 
system must be more extreme than the extreme anarchy of the pre- 
ceding decade. His very genius put off the time when a system 
of impartial choice could be estabUshed to operate continuously and 
automatically according to the principles of its foundation. All 
revolved around the genius and personal destiny of this man. The 
spirit which moved him to conquer in battle, and to undertake battles 
at all, moved him to be grimly exigent of success in the civil field. 
What did it profit to win a campaign and lose the rulership of his, 
adopted country ? He could not boast legitimacy as a title, but only 
performance. Therefore he recognized no airs and graces, no artificial 
distinctions or honorific titles as a claim to office, he did not even 
exclude the capable emigres who had returned, many at his bidding ; 
but, side by side, he employed indiscriminately the able whether they 
had formerly lived by royalty or risen by killing it. The talents were 
required. The success of his State de-pended upon a variety of factors 
which were all present. He knew exactly what end he wished to 
achieve— perhaps not m the very large, but at each successive stage 
of his evolution. This knowledge automatically prescribed the type 
of men he required ; for his comprehension of the science and technique 
of civilization was encyclopaidic, and his administrative talents so 
unprecedentedly marvellous, that to conceive the end was at the same 
time accurately to conceive the means. But to have stopped at the 
recognition of what typo of man was needed would have been insuf- 
ficient. Napoleon required and possessed the faculty of judging men, 
of knowing with little effort how much was actually promised by 
external indications, and tlien he was ruthless in stripping the estab- 
lishment of incompetents. He, therefore, with few exceptions, person- 
ally appointed, promoted, relegated or dismissed ; 

‘ A Minister would not have dismissed a single official without the counsel 
of the Emperor, and all the Ministers could change without two secondary 
changes in the whole Empire resulting. A Minister did not appoint oven a 
clerk of the second order, without presenting to the Emperor a number of can- 
didates and with them the names of the people who had recommended them.’ * 

We must not, of course, drive the notion too far which supposes that 
the Emperor had the time or knowledge for effective selection of all 
the thousands of officials who now spread not over France only, but 
far beyond its borders. But we may take it that all the officials from 

^ Taine, op. cit., p. 170. 

VOL. IL — 84 


* Cited Taine, Regime Modernc^ II, 1C8. 
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the highest down to what we should caU nowadays in England, the 
Executive Class, were directly selected by Napoleon. It is said that 
he formed a group of some five or six hundred young men, whom 
he successively caUed to the highest functions, in order to keep out 
those old enough to have been influenced by the old regime. Chaptal 
says : 

‘ He needed valets, and not councillors, so that he arrived at completely 
isolating himself. The Ministers were nought but chiefs of the bureaux . . . 
He administered down to the .smallest details. All who surrounded him were 
timid and passive. One studied the will of the oracle and executed it without 
reflection.’ ^ 

There were not lacking the incentives to good work. There was 
ever the knowledge that the Marshal’s baton lay in the drummer- 
boy’s knapsack. And all knew the violence of the Emperor’s anger 
with incompetents, which extended to contemptuous dismissal accom- 
panied literally by a kick ! As in the Army, the worship of talent 
was conducted of set purpose, loudly, pubbely, ceremonially and, to 
pay and power, was added social distinction. The Legion of Honour 
was now established — ‘ The French ’, said Napoleon, ‘ have only one 
sentiment, honour ; we must nourish that sentiment, they need 
distinctions.’ Titles of nobility were restored. Political privileges 
were established, like the right to be elected in the departement and the 
arronAisserrxnt. The children of those thus dj.stinguished received 
scholarships to enter lycees and the great military schools. 

Then there was the fury of his own fierce energy. He watched 
by day and night, and in his prime he worked at an electric pitch 
of intensity, for eighteen hours a day. In six hours the year’s records 
of a Prefect were examined, analysed, the balance of efficiency struck, 
and a scolding or reward administered, and reforms elaborated. 

‘I ■worked’, said one official, ‘froiu inoniing until night with a singular 
ardour ; 1 astonished the natives thereby, wlio did not know that the Emperor 
exercised upon his servants, however fax away they were from him, miracle 
of the real presence ; 1 believed I saw him in fiont of me, when I was at work 
shut in my study.’ * 

That, indeed, was the culmination of the Napoleonic system, and 
the sole condition of success of this mode of appomtment and promo- 
tion — the miracle of the real jrresence. 

In a previous chapter we referred to a treatise upon Public Adminis- 
tration datmg from this time. Bonnis*s analysis of the qualities of 

' Cf. Chaptal, Mes Soxivenirs sur NayoUon (published 1893). Chaptal was Minister 
of the Interior under Napoleon, p, 228. 

® Cf. Beugnot, Memoire^s, 11, 372 ; cf. also for many interesting passages on Napo- 
leon’s qualities as administrator, TJte ^emoira of Bourrtenne. Bourrieime "was 
Napoleon’s private secretary for some years. 
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an administrator ar« the qualities sought by the Emperor, and 
essential to the Emperor’s system.* 

Until the Third Republic. The fall of Napoleon took the pith 
out of his system, and his definitely conscious and energizing will 
gave way to a tawdry mock constitutionalism in which a King, Church 
and the Chambers strove for mastery, and within these bodies there 
were violent intestine quarrels. Recruitment, let us say, in 1812, 
had been based upon a principle of Napoleonic efficiency, and this 
principle had been far in advance of anything at that time pertaining 
in England. In an incredibly short time the spirit faded and it was 
replaced by almost precisely those administrative manners which had 
then: apogee in England under George III. But in France the conse- 
quences were worse, for their patronage extended to the Prefects, 
Sub-Prefects and Mayors of all the localities. The evil penetrated all 
the members of the State. For every entity which strove for power : 
the cliques around the throne, the husbands of beautiful women, 
returned emigres conscious of their family’s services to the ancient 
royalty, clerical and anti-clerical. Ministers and Deputies, Repubheans, 
Napoleonists, the Centre, the Right and all the other varieties of 
Parliamentary groups, old noblesse and new noblesse, upper middle 
class of former creation or recent acquisition of wealth — each was 
covetous of jobs for itself, for its friends, for its supporters, as present 
rewards or promises for the future. 

The genius of Balzac * has left for us a picture of those times ; 
and he shows us in the matter of a single career that capacity, industry, 
and public spirit succumbed to incapacity, inertia and selfishness. 
Occult influence decided appointments and promotions among the 
30,000 officials, and this influence had nothing at all to do with ability 
to carry out administrative tasks. The results were lack of subordina- 
tion, since the power and status of the superior were never upon a 
steadfast foundation ; lack of incentive, since dismissal and promotion 
could result from adventitious causes ; and the swelling of the numbers 
because jobs were a currency which all sought. 

‘ Serving the State to-day says (tixion, ‘ is not like serving the Prince, 
who knows when to punish and when to reward. To-day, the State is every 

^ Cf. Bonnis, Prtncijjes Admin ii*tratwn Publique (1812, 8rd Kdn.), Vol. I, Intro- 
duction ; e.g. p. 152 11. : ‘ All officials in the administrative system are and ought 
to be nominated by the prince, because they are his direct agents for the execution 
of the laws and the management of public attairs, and because, being the guarantor 
of such management, selection ought to l»e abandoned to him. Otherwise, it would 
be to will the effects without willing the necessary causes, because the causes 
would not produce the effects. Further, these officials participate, by the nature 
of their functions, in the Government of the State, since without them the prince 
could not act. To act it is necessary for him to have in his power the means of 
action, and these means depend upon his clioice, without which his nioral responsibility 
would be null, his action paralysed, because he would no longer have at his disposition 
the knowledge of men, place and time.’ So also in regard to promotion, dismissal, etc. 

* In Les Employ ^ted July, 1836. 
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one. Now, everybody is not concerned in anybody. ‘ To serve every one is 
to serve no one. No one is interested in any one. A clerk lives between two 
negations. The world has no pity, has no respect, has no heart, no brains : 
it is an egotist, it forgets to-morrow the services rendered to it yesterday. In 
vain can you search within yourselves to find . . , that from the tenderest 
infancy you had a talent for administration, that you are a Chateaubriand as 
regards reports, a Bossuet as regards circulare, a Canahs as regards inemori2ds, 
or the genius of diaiiatches. There is a law of fatality against administrative 
genius ; the law of promotion which results from it. This fatal method is 
based ujioii the statistics of promotion and the statistics of mortality combined.* 

Attempts at Reform. ' From the time of Napoleon to the Third 
Republic, France lived, with occasional but reprehensible lapses, 
under a bureaucracy thus composed. And in that time although 
there were reformers pertinacious enough to cause discussion of reform 
legislation there was never a majority in favour of reform. Even 
when there were majorities in favour of the major premise ; ‘ All 
offices should be filled only by the capable ’, and successive majorities 
for secondary premises and the, detailed conclusions which followed, 
by the time the (^fiambors arrived at voting upon the entire syllo- 
gism and its legislative embodiment, the majority had mysteriously 
disappeared. It is a brave class or clique that will disown itself, and 
the evils which Balzac portrayed are described again and again in 
the periodical rapports made by parhamentary commissions well 
down into the Third Republic. There were many legislative at- 
tempts at reform,! but though they were made by tlie best parlia- 
mentary leaders, perhaps because they were made by those who stood 
above the common level they failed, with the result that the French 
Civil Service is to-day regulated by a number of unco-ordinated 
statutory clauses, a vast number of decrees made by successive govern- 
ments, and the jurispnideiice of the Vonseil d'etat. 

All attempts at making a general Statal were defeated. Why ? It i.s 
clear from the parliamentary proceedings and manoeuvres concerned 
with each attempt that only in recent years has the administrative effici- 
ency of the Service come to rank even as important as other factors 
in government and society, lu the decades between the return of the 
Bourbons and the Third Republic the desire to limit the arbitrariness 
of government was uppermost in the minds of the opposition, while 
those in autliorit}^ insisted upon the need for free discretion. Until 
recent years, indeed, the whole regime was in peril : hence the power 
to control tlie Service was fought for on both sides as the power to 
appoint only the friends of the regime. This caused undue emphasis 
upon the sovereign power of the Government, whether royal or repub- 
lican, to make appointments as it wished. Hence, even Parliament 
accepted the view that the terms of recruitment should be settled by 

^ They arc best reviewed in Lefas, JtWtot el les fonctionnaircs, Paris, 1913 ; this 
includes the project Briand-Maginot of 1911. I have verified Lefas' account by 
examining the various ra'p'porls he quotes. 
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royal ordonnanee or rigles d’ administration publique. This placed the 
burden of care for efficient administration upon the Ministers ; they 
could not bear the burden, and they abused their power. Further 
there was never a coincidence of the attitudes of the Government, 
the Chambers and the Civil Service. Each took a different course 
according to its own particular exigencies, and these never coincided ; 
hence, although many projects were introduced and pressed they 
always failed. Moreover, in the Third Republic, even when it was 
well established, no Government was sufficiently agreed upon a project, 
nor was there a Cabinet majority to support it in the Chambers for 
a time sufficient to secure the passage of a law ; there were Government 
projects and the counter-projects of the Chamber and its Commissions, 
and though the differences between them were sometimes small they 
were large enough to cause the downfall of the measures because the 
Government was too preoccupied, too unstable and too short-hved 
to carry an 3 rthing through. The Civil Service Statute is the will-o’-the- 
wisp of French politics. The ultimate question is, why there was 
not .such agreement upon their matter that a measure was possible. 
The ultimate answer is that French politicians are interested in other 
things than efficient administration ; and the existence of jobs is 
exceedingly demoralizing. The result was to cause pressure for 
arrangements more extreme than elsewhere : for syndicalism, and 
councils of administration instead of a Minister in each department, 
to act as the employing and disciplinary authority. However, the 
claims of efficiency had to be met, foreign experience, the example 
of private industry, and the manifest need of administration were 
the impulses,! and the Frencli pursued a path peculiarly their own. 
Even as far back as 1843 Laboulaye had suggested the idea of a special 
.school of administration, from which the departments would be sup- 
plied. Nothing, further, is more constant in French parliamentary 
reports than the view that it is impossible to regulate all departments 
of the Government on the same principles, as in early years and 
substantially to-day in England. This was, in part, an attempt at 
obstructing reform, for if uniform rules could not be found they could 
not bo applied, while different rules for each set of officials made the 
business so complex that either it was left to the individual Minister’s 
discretion or was left unregulated, and, indeed, there were the usual 
obstructive arguments about the impossibility of testing aspirant 

! Of. Rapport Dufaure, Moniteur, 12 July 1845 (p. 195) : ‘The delegates of the 
executive power, those to whom especially belong the name of public officials, have 
upon society an effect at once considerable and continuous. It is through them 
that power directs everything, surveys everything, protects all rights, touches all 
interests. They are, each in the portion of authority confided to it, authority in 
action, manifesting itself in regard to every citizen ; necessary intermediaries. The 
Government knows, only through them, the needs and wishes of the governed ; some 
of the governed never see the Government, except in the officials who approach 
closest to them.’ 
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officials by ezaminationB. In. part, however, it was the almost un- 
conscious acceptance of the principle that previous training, competi- 
tion, and recruitment should be special to each kind of situation. 
The English general exanunation was not accepted : the Grerman 
law training was rejected. Even as the technical schools produced 
engineers for the roads services, so could various special schools pro- 
duce the administrators for the various other services of government. 
French law and practice are therefore based upon two main principles ; 
(a) the service open to the talents ^ and (6) the talents trained by a 
special education and selected by .special tests for each department, 
the nature of the training and test being decided by a rule of public 
administration “ for each department. 

(а) Thus, the law excludes the refusal of an office to a citizen 
on grounds other than his ‘ capacitj', virtues and talents ’, but 
there is a certain moans of e.scape for the appointing authority in 
the jurisprudence of the Conscil d'Sial, which says that public 
manifestations of certain political, philosophic or religious opinions 
might be grounds for exclusion, for such opinions might show that 
the person was incapable of fulfilling the particular office he sought.® 

(б) The power to determine the rules of recruitment lies with the 
Chambers, the President (wliere Parliament has not made a law on 
the subject), Ministers, to whom the President delegates the appointing 
power, and who have the power to regulate in detail the power given 
them by law or Presidential decree.'* Most of the rules relating to 
recruitment, promotion, and organization of the departments arc 
made on the basis of the laws of 30th December 1882, Article 16, 
31st April 1900, Article 35, which provide that the central offices 
of each Ministry will be regulated by a decree in the form of rules of 
public administration inserted in the Journal Officiel, and no amend- 
ment can be made except in the same form and with the same 
publicity. 

The conditions of recruitment of the officials corresponding to the 
British Administrative Class and the German Higher Civil Service, 
are. settled by a number of rules of public, administration, e.g. diplo- 
matic and consular seTvie.e,® Ministry of the Interior,® Ministry for 
the Colonies,’ Ministry of Labour* and others. 


^Constitution, 1791, Art. () ; 1793, Art. 5; Nov. 1848, Art. 10; ‘All citizens 
are equally admissible to all public offices, without any other motive of preference 
than their merit and following the conditions which shall be fixed by the laws. . . 

* The rule of public administration cannot he made without previous consultation 
of the Conseil d'^tat^ which cannot veto the rule but may comment upon it. The 
eimplo executive rules are made without submission to the Conseil. 

* Cf. J6zc, Bfuuf (In droit pwbltc, 1912, p. 453 ot soq., on the Boutcyre case, and 
its implicalions, and cf. Duguit, 3VaiV, III, 199 ff., who denies this limiting power. 

* For the legal details cf. Ji-ze, op. eit., II, 450 ff. 

® Decree 28 October 192(5. ® Arrete 24 July 1026. 

" Dcf rees 2‘J jVIay 1896 and 31 December 1922. ® Arrete 10 June 1927. 
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The chief characteristics of these decrees are ; (a) almost all 
central officials are regulated by them ; (6) the universal prevalence 
of competitive examination, in the main entirely open ; (c) for the 
administrative grade {redadew), competition is by examination and 
oral examination ; (d) the technical character of the examinations ; 
(e) the demand for previous proof of successful education ; (/) the 
wide age limits for entry into the Service ; [g) the departmentali- 
zation of the test. Let us give some examples. (1) Redacteur 
(Ministry of the Interior). — For this position, which is the equivalent 
of a subordinate in the administrative grade, the following are author- 
ized to take part in the competitive examination : members of the 
executive grade who have had at least two years in the Service, past 
students of the Ecole Normale Superieure, or men with a licence en 
droit, lettres or sciences, doctorate of medicine, or diploma of the Scale 
Libre des Sciences Politiques, a diploma of the Scole des CharteSy 
of the High School of Commerce, etc., etc. This is to guarantee 
a certain level of education. The candidate must be under thirty. 
(Other Departments : between twenty-one and twenty-eight, up to 
twenty -six . . .) In this case candidates must bo permitted to enter 
the examination by the Minister ; in other oases entry for the examina- 
tion is automatic after only conditions of nationahty, army service, 
medical e.xamination have been fulfilled. The examination consists 
of two written tests, and oral tests. The written tests are (1) the 
making of a report, description, or comment on any of the general 
topics of a short list and (2) on any of a number of special topics. 
These all fall within the field of interest of the Ministry of the Interior 
or arc cognate to it. There is no test in general knowledge, no general 
essay, no test of the mother-tongue as in the English system. 

The oral test does not consist as in England of a quarter-hour of 
desultory conversation ending with the, belief that the Board of 
Interview knows the man’.s character, but in oral tests upon the 
subjects contained in the list of examination subjects. Further, the 
candidate is given a set of minutes to study for a quarter of an hour 
and is asked then to dictate a letter on the subject for five minutes 
to a typist. For each part of the examination marks are awarded 
from 0-20. Then they are weighted thus ; General Question multi- 
plied by 6 ; Special Question by 5 ; Oral Question by 3 ; Dictation 
by 1. The Examining Commission consists of the Secretary-General 
of the Department, or the Personnel Director (President) ; a Director 
of the Department ; three Principals ; one Assistant (as Secretary). 
This body sets the examination and rates the candidates. 

Without entering into the question of admission to the examina- 
tions, whether by previous interview as in the Ministry for Foreign 
Affairs, or the various types of diplomas as in other Departments, 
let us notice that in the former the written examinations (for the 
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diplomatic and consular service) are on diplomatic history, economic 
geography, public international law, while for the Conseil d’Siat, 
constitutional, political, and judicial organization, law in its many 
branches, economics, are required, for the Impedion Generate de 
Finance, the emphasis is placed upon mathematics, public finance 
(law and administration) and economics, similarly in the Ministry of 
Finances ; while in all of them the oral examination is based upon 
the subject-matter of the written examination. In the examin- 
ations for the Ministry of Agriculture emphasis is placed upon rural 
economy and the law rektjng to agricultural credit, co-operative 
societies, public instruction regarding agriculture, etc.^ Once 
accepted into the Service by this means, the redacteur moves by 
regular stages to the top of this class, and may by promotion reach 
the supreme positions of sous-chefs and chefs de, bureau. 

Very little more can be said about the upper branches of French 
administration since statistics are not available and information 
regarding favouritism is not obtainable. There is favouritism, but 
more, to-day, in promotions than in recruitment. The contrast with 
England and Prussia is remarkable : for these countries have a unified 
examination system, non-technical in nature, and conducted by a 
body outside and independent of the departments. Yet there are 
some good potentialities in the. French method •. for (1) it draws the 
candidate ab tnitio to the department in which he wants to serve, 
(2) it requires alway.s a study of the economic and social background 
of modern State activities, (3) it brings the members of the depart- 
ment (as examiners) face to face with the candidates into their hier- 
archy, with the possibility of a better choice from the standpoint 
of pubhc efficiency and smooth co-operation in the Service, There 
are also disadvantageous potentiahties : (1) the personal contact of heads 
of departments with candidates may very well result in favouritism, 
(2) the special knowledge may be narrow and superficially acquired. 
Criticism of the examination methods hardly exists : the French were 
happy enough to escape from pure ‘ spoils ’. But one great scholar, at 
least, prefers the English system because be believes it produces men who 
can think as distinct from those who have merely mastered a special field 
of knowledge ; ‘ a varnish which cracks and scales ofi at the first 

contact’. Jeze believes that a general education would be enough, 
since most Servants will never attain to really high rank until very 
late in life, if at all ; why then require technical knowledge at entrance ? ® 

' Cf. for details the various decrees ; somo are given as a supplement to the calen- 
dar of the ole Libre des Sciences Politiques \ Rue iSaint-Guiilaume, Paris; cf. also 
Bourdeaux, Lcs Carrierca Adiniiiiniraliees, Paris. 

* Je7>e, op. eit., p. 406 ff. 

* Loc. cit. ; ‘ Given the age of the candidates at time of entrance, the extent of 
the syllabus for the competition does not often imply even a general culture. The 
candidates have very superficial knowledge, a varnish which cracks and scales oS 
at the drat contact. We ought to renounce encyclopaedic programmes.’ 
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He believes that there should be a general-culture examination at 
entrance, then, for promotion, technical examinations at successive 
stages. But this raises the more serious question of whether examina- 
tions at a later age are a just method of finding capacity. With all 
respect to Jeze, I am afraid that he has been misled by Lowell (whom 
he follows), for he deals only with the examination and the subjects 
of the examination as determinative of culture : but the vital question 
really is the nature of university teaching, and I venture to say that this 
may, according to its character, give a |;eneral culture with very 
technical subjects and certainly with constitutional and administrative 
law and economics and political science, and an ossified pedantry to 
the most liberal subjects of education. Jeze and others also criticize 
the too great range of the syllabus.^ 

As regards the examining bodies, Jeze believes their composition 
to be conducive to co-optation and favouritism, and suggests the 
addition of independent experts.* 

Lefas deprecates an attitude of hypercriticism regarding favour- 
itism in official appointments,* and on the whole our own investigations 
bear this out. There are rules, rules of considerable merit, and the 
law and the administrative courts provide amply against gross abuses.^ 
Even the old loophole, not unparalleled at one time in England, of 
entry through private secretaryship to the Minister, has been largely 
blocked; up till 1911 members of the ‘cabinet’ of the Minister 
were legally unregulated except by certain contradictory decisions 
of the courts : in 1911 a law provided that any appointments to 
public office from the Ministerial Cabinet or Under-Secretaries 
must be notified in the Joiinial Offidel before the resignation of the 
counter-signing Minister or Under-Secretary. Nor are ordinary 
Civil Servants who are appointed to a Ministerial Cabinet treated 
other than as the normal rules provide, in regard to promotion.* 
Yet this only requires publicity for an appointment made, it does 
not rule out or limit such appointments. Now the decrees to which 
we have so far referred concern only entrance into the administra- 
tive grade, they say nothing about the higher stages — chejs de bureaux 


^ Cf. Duliois-Kichard, op. cit., p. 264 ff ; ‘ A young man who wishes to succeed 
at the Polyteohnique, aft-er having passed the ftacralavrmt, is obliged to pass every 
day in his infancy and youth so many hours at his desk that he cannot find time 
to form hia person and personality* Culture loses in tlepth, and even more in har- 
mony, what it usefully gains in extent.’ 

* Chardon (Le povvoir Admimstratif, J911) lieUeves that examinations wider than 
a fiingle department and not intermittent (which separate departmental examinations 
can hardly avoid being) would raise the level of candidates, and render easier the 
assimilation of departmental grades. 

* Cf. While, Civil Service in the Modern Article by Lefas, p. 266 ff. Cf. also 
Barmer, op. cit. . ‘ In most f)f the piiblie McrviccH eomxietition is to-day the basis 
of recruitment and free selection >>y the Minister* by the prefects and even the mayors, 
has been singularly reduced.’ 

* Cf. Jfeze, 11, 473 flf. ® Law, 13 July 1911, and cf. Decree, 13 Feb. 1912. 
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and directmrs, the equivalents of the English Assistant Secretuies 
nearest to the Permanent Secretary. These are usually filled by pro- 
motion from those in the Department" and after many years of con- 
spicuous service ; but some occasionally are appointed from the 
Mnisterial Cabinets. However, too much weight ought not to be 
attached to the explanation of the humorist : ‘ Examinations are 
often made for fools who cannot get placed otherwise ! ’ 

U.S.A. 

American experience of administration has been vastly difierent 
from anything we have so far described, for the offices of State and 
their services have been used to an extent and for a span of time 
—until 1883 — unparalleled in any other country, as the ‘ spoils ’ of 
the victorious political parties. The reasons for this have already 
been given in part, and will be treated again presently. 

The important thing now is to determine the extent to which 
political favour or technical merit operates in the existing system. 
In the fiscal year ending .Tune, 1930, the Federal Authority employed 
in the Executive Civil Service ^ about 609,000 officials. Of these 
462,000 were subject to competitive examination on all the rules of 
the Civil Service Commission.* The rest, some 140,000, or nearly 
26 per cent, of the total, arc appointed by other persons, it may be 
upon technically good rules of efficiency, it may be entirely out of 
political considerations. They are the offices in the gift of the poli- 
ticians from the President downwards, by the President with con- 
firmation of the Senate, or by Heads of Departments, but some have 
been subjected by Presidential decree to objective tests of merit. 
How is the 140,000 constituted '! The largest quota, comprising 
perhaps 98 per cent., consists of Post Office employees * and artisans 
and iinshilled labourers, ‘ and subordinate and temporary custodial 
and manipulative officials. The others, or some 3,000 offices, consist 
of the high directive and technical headships of the departments 
and ancillary bureaux in Washington and in the ‘ field service 
Many of the 98 per cent, are subject to no objective tests of merit 
by any agency ; and only a small proportion of the 3,000 offices 
represented by tlie 2 per cent, are an 3 ’thing but political ‘ spoils 
and it is this 2 per cent, which coincides with the English administrative 
grade in its highest reaches, going down in some cases as far as what 
English students would define as the higher reaches of the Executive 
Class. Then, out of the 98 per cent., the postmasters of the 1st, 2nd 
and 3rd class, numbering about 15,000, are examined by the Civil 

^ This incluiles, of course, servants of the Jegislafure and the Courts. 

* Therefore called the ‘ classified ' Civil Service. 

® About lOtl.OCK) employees and postma.8tere of the 1, 2 and 3 class and ‘ star 
routes Pourth-claas postmasters were put into the classified service many years ago. 

'* Most of these are subject to rules of entry. 
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Service CommiBsion, which then presents three candidates for each 
post from whom the President and the Senate appoint one.^ In the 
98 per cent, also there are some 2,000 customs and revenue oflEicers 
subject to no rules of appointment, but are Presidential-Senatorial 
nominees. 

Let us put the matter in another way. In the U.S.A. at the present 
time most technical posts, but not all, are filled by those who have 
been selected by the Civil Service Commission, and practically every 
post below that of Minister downwards to the Executive Class in the 
non-technioal and merely administrative posts, whether in the capital 
or outside, are political appointments. But this does not connote 
the non-existence of a class of Civil Servants equivalent to the Enghsh 
and German administrative grades appointed by merit : only, the 
Americans have classified their Servants in technical terms and 
prescribe technical examinations for them. Below the rank of ‘ bureau 
chief ’ which is headship of a branch of a dejiartment come the clerks of 
various ranks and those are appointed by merit down as far as the un- 
skilled labourer positions, exom[)ted from the normal Civil Service tests 
but not from special tests which have in fact been established. Yet 
almost all offices down to and including the level of bureau chief are 
political appointments. What is this political stratum ? It includes 
the Heads of Departments who are Cabinet Ministers, and properly, as 
in Europe, political appointments. Then, according to European 
practice, there might be a political under-secretary. In the U.S.A. 
there are one or more political ‘ assistant secretaries ’ for each Depart- 
ment. Next, we should expect to find the Permanent Secretary, 
a professional appointment, at the head of a large stall of professional 
Civil Servants going down through all ranks in the capital and the 
provinces to the industrial staffs. Not so in the U.S.A. In the first 
place there is no counterpart to the Permanent Secretary and his 
immediate Deputy with authority over a whole Department. The 
next officers are chiefs of various bureaux either independent of the 
Departments as the Government Printing Office, or subdivisions, 
rather independent, of the Department. These arc directed, not by 
a Permanent Secretary, with a staff of Assistant Secretaries and 
Principals as in England, but by the political ‘ assistant secretaries ’, 
and then by the bureau chiefs. In other words, there is no professional 
officer linking and directing all the bureau chiefs. What, then, of 
the heads of Bureaux ? They are, according to a recent investigation, 
‘ the key figures in national administration.’ ^ Are they professional 

^ Cf. Annual Report, Postmaster General, U.S., 1930, p. 120, Table 2G, and Report, 
1925, Miscellaneous Tables, No. 2, gives aliout an average of 2,000 dollars per year 
salary. 

* MaeMahon, Anterican Fohtu-al Scimee Review, 1926, pp. 648 ff. and 771 fl., 
and 1929, p. 383 ft. : ‘ Selection and Tenure of Bureau Chiefs in the National Adminis- 
tration of the U.S.A.’ 
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administrators ? Some are and some are not. Their positions, 
created by various congressional statutes, are in the gift of the Presi- 
dent and confirmable by the Senate. So are the deputy chiefs and 
assistant directors immediately auxihary to the Heads. Altogether, 
these number between seventy and eighty.^ The question now is this, 
what are the traditions of appointments to the Headships ? These vary. 

‘ Some are avowedly held to be proper fields for purely political appoint- 
ment®. In others, the head virtually holds during good behaviour ; his removal 
by the President for purely political causes would be deemed a gross abuse 
of power. In still others tradition haa not yet taken permanent form ; a removal 
for purely political reasons would provoke adverse criticism from the opposite 
political party, but would not be regarded very seriously.* * 

MacMahon deals with fifty-four heads of bureaux. Of these he 
shows that twenty-two were appointed without formal restriction 
by tlie President and the Senate. The other thirty-two are chosen 
by the head of the department, tliat is a member of the President’s 
Cabinet, and they fall normally in the ‘ classified ’ service. He shows, 
then, that twenty-six of the fifty-four are appointed by merit (four- 
fifths of whom by promotion), that three are appointed by the test 
of merit, examination and previous service in the department, that 
fourteen served in their bureaux or corporate employment previously, 
and were promoted by President and Senate ; and that eleven had 
no previous experience in Federal administration prior to tJieir appoint- 
ment. Even in the last class capable technicians have been appointed. 
However, the risks of pohtical favouritism exist, and some of the 
ofiices have been subject to unfortunate breaks due entirely to this. 
There is no certainty that the capable Civil Servant entering by a 
lower rank will, except m thirty-two cases, and even less, arrive at 
the top of his particular professional branch. 

Nor is that all. Within the 3,000 superior .situations subject to 
Presidential and Senatorial appointment, a large number of other 
officials, for example, legal officers, soheitors, auditors, are equally 
pohtical appointments. There are many in the field service of the 
customs and internal revenue branches, in the immigration and the 
land offices. Moreover the. diplomatic and consular services arc 
regulated only rather weakly by executive orders.® There are also 
miscellaneous situations ‘ excepted ’ from tests by the statute creating 
them. 

^ I take ttomething over fifty as Heads of Bureaux and the. rest as deputies and 
asBisiants. 

* Mayor, The Federal Service, written lt)22, and concerns thirty-three ‘ piesiden* 
tiai ’ bureau chiefs, p. 100 R. 

® Cf. Mathew, The Conduct of American Foreign Relations (Edn. 1928). This 
explains the complicated arrangements for choosing and training diplomatic and 
consular officers. Competition is limited to nominees of Senators, three for each 
vacancy. 
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This is not a desirable condition, and it has both political and 
administrative disadvantages. We have already dealt with the 
political vices of the system. The a dminis trative disadvantages are 
plain : the incapable are appointed, the ‘ tone ’ and direction of 
departments and bureaux are subject to frequent change, the casual 
incumbent is not really interested in the fate of the subordinates, 
while the subordinates not only suficr from insuperable political 
obstruction to promotion, but suspect the political forces even more 
than they deserve. Incentive to technical excellence is reduced. 

If the professional administration is lacking at the top, who con- 
ducts the work year in ye.ar out ? Probably more falls upon the 
1,200-1,500 of chiefs of divisions, chief clerks and officers in charge 
than in other governments. Now it is a truth borne out by the general 
experience that in the grades below those which we have consistently 
called the administrative, the nature of the entry test and therefore 
of the education imphed becomes technical in the sense that it requires 
either special knowledge of office routine, computation, etc., or know- 
ledge of the law and practice of the particular services of the depart- 
ment. Thus the American system by keeping the highest offices in 
politics, left only the routine ones in the Service ^uf course, excluding 
‘ technical ’, ‘ scientific ', ‘ professional ’ occupations), and has divided 
administrative leadership between (a) jiohticians who are amateurs 
and pass from the field soon, (l>) subordinate clerks and (c) technicians. 
It is not a good direction, and the best American critics seriously 
deplore the results.^ 

However, as can be seen from the figures given, the mighty days 
of spoils have passed away, and the Europeans who still have ‘ spoils ’ 
m their minds when they sjieak of the U.S.A. ought to modify their 
images very seriously. TJie largest amount of ‘ spoils ’ are in the 
State and municipal services : the Federation has cleaned itself. 

The Psychology of Spoils. How did it become sullied and 
what were the stages in its purilication ? Tho.se in power in the 
State, whatever its form, monarchy, oligarchy or democracy, are 
always likely to alnise their power to make appointments to public 
office ; they are, at any rate, normally more likely to do this than 
to subject themselves to the prohibitions and difficulties required 
by attention to the pubhc w'ell-being. The public well-being is 
so impersonal and intangible when it is considered in all its com- 
prehensiveness and remoteness, while the satisfactions to be obtained 
by following personal caprice in appointments are immediate and 
vivid. When one’s own good is the first consideration, as for 
example, in business, the conditions for the appointment of those 
best qualified to produce what is required are present, and in the 
long run, if bankruptcy is to be avoided, prevail. But the public 

^ Cf. Willoughby, Principles of Public Administration, Chap. VI. 
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service has results often impalpable, distant from fbe vicinity of 
the maker of appointments, and it takes a great deal to ruin a 
whole nation by wasteful organization and extravagant payments 
to inefficient servants. Hence it is not a matter for surprise 
that a ‘ spoils ’ system should have grown up in the U.S.A. : the 
amazing thing is that a democracy spreading over an area of thirty- 
two times the size of England should ever have limited that system 
and controUed its own worst impulses for the estabhslunent of a 
system of appointment by merit ; as Montesquieu has said, a democracy 
has peculiar need of virtue, for when, in other regimes, inefficiency is 
observed, there is the refuge of democracy, but if the people themselves 
lack virtue, where shall one turn ? Yet a democracy is peculiarly 
liable to demoralize its administration ; for its basic tenet is the 
equal worth of all men, while its fundamental machinery is a party 
system. The former causes all to demand a place, the latter must 
be stoked into continuous service by the provision of concrete satis- 
factions, money payments, honours or public office. 

We do not wish to describe in detail the process by which the 
Federal Service of the U.S.A. proceeded from ‘ spoils ’ to proficiency. 
Suffice it to say that the system of spoils began on a minor scale and 
apologetically with Washington, Jefferson and Adams, became a 
torrent in 1829 when Jackson came into office, and from that time 
until 1883 swept through all the offices of government without legal 
let or hindrance, and most usually without moral inhibitions. From 
1883, when the Civil Service Commission was established, civil service 
positions were successively ‘ classified ’ and subjected to objective 
rules of appointment, and the ‘ spoils ‘ system was steadily contracted. 
The questions which interest us are: (a) what were the discernible 
motives of the ‘ spoils ’ system ; (h) what were its effects, its machinery 
and the impukes to reform. 

(a) (1) Spontaneous friendliness, conviviality and generosity pro- 
duced and produces spoils. We liave to steel ourselves against such 
impulses to confer benefits upon our elective aifinities, those who 
please by their manner, but especially our relatives. The lust of 
prestige, the feeling of power and virtue which nepotism produces, are 
very seductive, aud besides these things, the chances of bemg applauded 
for services to the republic, especially in a party system of government, 
are faint. Moreover, it is easier to give away what belongs to the 
unseen public than what belongs to yourself. Vicarious generosity is 
one of the plagues of the world. * 

(2) A more powerful motive in a democracy is the maintenance of 
your view of the Constitution, the laws and their proper applica- 

' Fiah, p. 69 ; ‘ In 1821 John Quincy Adams said that one-half of the mombera 
of Congress were seeking office, and that the other half wanted something for their 
relatives.’ 
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tion.i It is argued that none will know this so well as your own 
pohtical nominees, and none wiU he so zealous as they. Hence 
an impulse to proscribe all opponents or neutrals, and to appoint 
only indubitable friends. It is no argument that opponents are 
technically efficient : that is an argument in favour of their proscrip- 
tion. “ Better an incompetent supporter than a competent enemy. 
As a Massachusetts Republican Minister preached in 1811, ‘ But if 
ye wid not drive out the inhabitants of the land from before you, 
then it shall come to pass that those that ye let remain of them shall 
be pricks in your eyes and thorns in your sides, and shall tear you in 
the land where ye shall dwell 

(3) In a democracy, based as it is on party organization, the need 
for some commodity with which to induce and repay electoral services 
is great, and the greater it is the larger the number of elective offices. 
In the U.8.A. this motive to create and use ‘ spoils ’ was exceedingly 
strong, especially from the ’twenties onward through the joint efiects 
of the rising tide of democracy and the increasing area of settled 
Government.^ This was the main cause of ‘ spoils ’. 

(4) There were factors known jointly under the phrase ‘ the 
rotation of office ’. The theory that office should not be held for long 
periods by the same incumbents and that every one should have a 
chance of office was put forward and practised from a variety of 
motives : as a means of stopping government from becoming a caste 
alien to the people,® as a means of maintaining the responsibility of 
officials to the people,® and that in a democracy, based on the idea of 
the freedom and equality of citizens, all should have an opportunity.’ 

As soon as one party began the system of proscribing enemies and 
relatives the other party was obliged to do so ; and the question then 


^ Cf. Jefferson (cited Fish, Civil Sertnee, p. 35) ; * If the will of the nation, mani- 
fested by these various elections, calls for an administration of Government according 
Miih the opimons of those elected. . . . Tliis (removal of and replacement of officials) 
is a painful office ; but it is made my duty and I must meet it as such. I proceed 
in the operation with deliberation and inquiry, that it may injure the best men least, 
and effect the purposes of justice and public utility with the least private distress ; 
that it may be thrown, as much as poesible, on delinquency, on oppression, on intoler- 
ance, on antc-rcvolutioiiary adherence to our enemies. It would have been to me 
a circumstance of great relief, had I found a moderate participation of office in the 
hands of the majority. I would gladly have left to time and accident to raise them 
to their just share. But their total exclusion calls for prompter corrections. I 
shall consult the procedure ; but that done, return with joy to that state of things, 
when the only que-stions concerning a candidate shall be, la ho honest ? Is ho capable ? 
Is he faithful to the Constitution 1 * 

* Lincoln used the ‘ Spoils ’ system to build up the Republican party. Cf. Fish, 
p. 170 ff. 

^ Cf. h'lsh, p. 97. * Marcy’s speech and cf. Fish, p. 15C. 

® Ellbridge Gerry : Rotation ‘ keeps the mind of man in equilibno, and teaches 
him the feelings of the governed, and better quahfies him to govern m turn Fish, 
p. 81. 

® Ibid. : ‘ a check to the overbearing insolence of office 

^ Jackson's message. 
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became, who would atop first ? When that received no answer, the 
question became, could enough members of both parties stop at the 
same time, and how could they be induced to do so ? 

Not until 1883 was this question really answered, although the 
reform movement had begun over a decade before ; and it was answered 
by a few politicians of abnormal decency with the help of the National 
Civil Service Kcform League. But first, of the effects of the ‘ spoils 
system 

An enormous number of offices, most in fact, fell into the hands of 
the politicians. Every four years a large clearance was effected, and 
during each presidential term other violent changes occurred. Sheer 
inefficiency was the first result ; an increase in public costs the second ; 
the creation of a class of office-seekers the third ; political corruption 
the fourth , ^ a standing battle between the President and the Senate 
for the control of appointments and removals a fifth ; and a terrific 
waste of time and labour on the part of the President and Heads of 
Departments coupled with the real pain of refusal of applications for 
office, the sixth. Never had a State been so debauched. Officials were 
chosen through the loosely jointed machinery of Congressmen and 
the local party 'bosses’. Moreover, the parties preyed upon the 
office-holders' salaries, by ‘ assessing ’ them at so much per cent, for 
rontributioiis to the campaign funds, and this again caused a counter- 
pressure for higher salaries, so that indirectly the parties were paid 
by tlic State. Finally, the political appointees were obliged to be 
politicians all the time to secure their future reinstatement. Worse 
Still, polities ami administration fell into public contempt. 

How could the State continue to exist without governmental 
dovmfall f Even in a ' spoils ' system some good officers are chosen ; 
and even in a ‘ spoils ’ .system there is not a clean sweep at every party 
change, since the newly elected executive has regard to its pubhc 
prestige and has a modicum of regard for the, public tldng, and once 
elected it is independent for four years. There were Presidents who 
stood out against the removal of capable officials. Further, a long 
spell of office by the same party mitigated the revolutions in the 
service. Then it takes a great force to damage public administration 
very badly and very obviousljc Finally, not until the ’seventies 
and ’eighties did the pressure of a complex, technical and expectant 
civilization cause the Federal authority to become active on a large 
scale requiring urgently a body of permanent and specially skilled 
officials. 


* Cf. Henry Clay {182y): ‘ Incumbents, feeling the instability of their situation, 
and knowing tlu'ir liability to jierjodic removals, at short terms, without any regard 
to the munner in which they have executed their trust, will lie disposed to make the 
most of their uncertain offices while they have them, and hence we may expect imme> 
diate cases of fraud, predation and corruption.’ 



FRANCE AND THE U.S.A. 


CH. xxxn] 


1333 


Through what instrumentalities had the ^ spoils system ’ worked ? 
Of course through the powers of appointment and removal. According 
to the Constitution what were they ? The Constitution says that 


‘ the President shall nominate, and by and with the advice and consent of the 
Senate, shall appoint ambassadors, other public Ministers and consuls, judges 
of the Supreme Court, and all other officers of the United States, whose appoint- 
ments are not herein otherwise provided for, and which shall be established 
by law ; but the C'ongress may by law vest the appointment of such inferior 
officers as they think proper in the President algne, in the courts of law, or in 
the heads of departments 

As to the power of removal, as we have shown, it is disputed whether 
it is an unlimited and illimitable power of the Executive, or whether 
the Senate must be consulted, and whether Congress, having estab- 
lished an office and settled its tenure, thereby hmits the Presidential- 
power of removal. 

What of the evolution of these powers ? (a) ‘ Ambassadors, other 

pubhc ministers and consuls, judges of the Supreme Court ’ and all 
other officers, not ‘ inferior ’ officers that is. at least heads of depart- 
ments, were loft to the tender mercies of the politicians, that is the 
President and the Senate. The history of these officers is the history 
of political appointments ■■ some justihahle, others not. (6) Over the 
rest of the ' officers ’ Congro.ss may excrci.se power, and it may operate 
by giving authority to the President, with the advice and consent of 
the Senate, the President alone, the heads of departments, and the 
courts of law. On this basis Congress has committed the bulk of the 
high administrative and technical offices to the mercies of the President 
and the Senate ^ ; it has committed the postmasters, the collectors of 
customs and internal revenues, registrars and receivers at land offices, 
district attorneys and mar.shals, officers of the Army and the Navy, and 
the public health service and geodetic survey to the same system — this 
i.s the bulk of contemporary spoils ; it has vested some power in heads 
of dejiartmcnts, and these, too, arc liable to patronage, where Congress 
has not stated the mode of the appointment which it has the perfect 
right to do.'^ Finally, after long years of administrative demoraliza- 
tion and with great reluctance, it established an agency, the Civil 
Si'rvice Commission, with power to recruit by merit, the officials 
which the President had the discretion to classify. This has given rise 
to the ‘ merit ' system for at least seventy-five per cent, of the whole 
of the federal service. 

An intense struggle was needed to produce the amount of merit 
that there is in the Service, and the issue was complicated by these 
causes. First, the Congress was anxious to keep power out of the 
hands of the President and the heads of departments because this was 

* Cf. Mayer, p. 33. 
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“ Cf. U.S. f. Perkins (1880), 116, U.S. 483. 
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to strengthen the Executive, and give the Executive the power to 
overcome the separation of powers (which was a dogma) by the use of 
patronage. Hence the chief preoccupation of Congress was rather 
to limit the removal power of the President than to increase his 
appointing power. Next, by an unfortunate faith in the short 
periodicity of offices, laws were passed establishing four-year terms of 
office for many official posts. This, the instrument of the theory of 
‘rotation of office’, was an appheation to administrative office, of 
measures taken, properly . to secure the dependence of responsible 
assemblies upon the people. By a series of laws of 1820, 1851, 1872 
and 1894, tens of thousands of officials in the customs, land, postal 
and immigration services were made appointablc for four-year terms. 
All these officers must seek reappointment and face the possibility 
of not being reappointed, every four years. In these circumstances, 
even where the Civil Service Commission examines the officers (as in 
the case of the postmasters), the examination can never be a real way 
of providing good officials owing to the insecurity of the situation. 
The four-year term is an encouragement to political favouritism. All 
classified offices and many others established by Statute arc permanent. 

Thus there is still ‘ spoils ’ and mal-organizatioii. Yet we must not 
leave out of sight that compared with 1880 and the previous one 
hundred years a remarkable purification has taken place. Why and 
how ? It seems that the exceptional irregularities in the Civil War 
period due to the extension of Government activity, had awakened 
attention to the problem, but the example of England in the preceding 
decade began to have its full force upon travellers and certain parlia- 
mentarians like Thomas Allen Jenckes, Carl Schurz, George William 
Curtis, inucli abovi' the average of their colleagues. By 1872 Civil 
Service Eeform had got into the party platforms, and in ]87(i, Hayes, 
the Eejiublicati candidate for President, and the favourite of the re- 
formers, was elected President. This was followed by the appointment 
of Cull Selmrz us Secretary of the Interior, and the commissioning of 
Norman B. Eaton (afterwards first Civil Service Commis.sionei ) to write 
a history of t)ie Civil Service reform movement in Great Britain. The 
‘ political assessment ' system came to lie detested by office-holders and 
people, and was the source of permanent reproaches between the pohtical 
parties, thus spreading the knowledge of abuses among the electorate. 
In 1876 Congress passed an Act prohibiting the making or the payment 
of assessments among all servants or employees not appointed by the 
President and (Senate. This and the Executive Order implementing 
it were little heeded. A Senate investigation committee of 1879 ^ 
showed (a) that the assessments were raised on a regular system, ‘ follow 
up ’ letteis b(*iug sent to defaulters, and (6) that the President had 
approved the circular asking for contributions. The practice of 
^ Report. 46th Oongrese, iRt utmI 2Tid Sess., No. 427, p. 2. 
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assessments continued in the election of 1882.1 In 1881 the National 
League for Civil Service Eeform had been established ; and there 
were in several states small associations already at work. A case was 
fought before the Courts, and they held that the law against ‘ assess- 
ment ’ was constitutional, and the offender, the New York Eepublican 
Committee Chairman, was guilty. At about the same time fraudulent 
arrangements were made by the second Assistant Postmaster-General 
and various subordinates to increase the number of certain special postal 
services and increase the pay for existent ones — profits to be shared. 
The propaganda of the reformer frightened the parties into inclusion 
of reform on their platforms. The evils had been fully exposed in the 
House Committee’s report of 1868.2 

An attempt at improvement had already been made in 1871. A 
congressional statute had authorized the President to prescribe such 
regulations for admission in the service ‘ as may beat promote the' 
efficiency thereof ’, and ascertain the fitness of each candidate in 
respect to age, health, character, knowledge and ability ‘ for the 
branch of the service into which he seeks to enter and for this purpose 
to ' employ suitable persons to conduct such inquiries ’. The President 
also obtained power thereby to regulate the conduct of persons 
appointed to the Civil Service. However, Congress having given the 
President this power proceeded to give little or no money for its execu- 
tion. The result was the concentration of the reformer upon a new 
and more comprehensive statute. Neither party wished to spoil its 
chances for the Presidential election of 1884 : the Democrats were in 
sight of power, the Ucpublicans were within an aco of losing it. For 
the few all-important votes an important, if unpleasant, concession had 
to be made. The reforming Congressmen, ‘ exceedingly holy and 
wise as an opponent called them, pressed. The Senate, led by 
Pendleton of Ohio, and acting upon a Bill drafted by Eaton the his- 
loriaii of British Civil Service lleform and the New York Civil Service, 
after a long and mainly scoffing debate,^ passed the Bill by 38 to 5, 
thirt}' -three members being ab.sent, while in the House 155 were in 
favour, forty-seven again.st, and eighty-seven abstaining. In the 
Senate the majority was caimposed of twenty-live Republicans and 
thirteen Democrats ; in the House, of 102 Republicans and forty- nine 

* E.g. Thomas, Return vf the Vcmmratic Party to Pov.'cr t7i 18Qi^ p. 85 : ‘ Great 
political battles cannot be won in this way. This committoc cannot hope to succeed 
in the pending struggle, if those most, directly benefited by succesB are unwilling 
or neglect to aid in a substantial maimer. We ai'o on the bkiniiish hru' of 1884 . . . 
unless you think that our grand old party' ought not to succeed help it now. . . , 
It IS liopcd that by return mail you will send a voluntary contribution equal to 2 
jicr cent, of your annual conipcneafion, as a substantial proof of your earnest desire 
for the success of the Republican party this fall. . , 

* Cf, 40th Congress, 2nd SesHuui, ii, No. 47. 

® Ci. Senate Report, 47 Cong., Ist Session, No. 576; (Jong. Record, 47th Cong., 
2nd Session, 200-67. 
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Democrats. In the Senate the opposition were Democratic votes, 
the absentees mixed ; in the House opposition and abstainers were 
well mixed among the parties. 

The Civil Service Act of 1883 is the legal foundation of the system 
of recruiting the officials to the non-Presidential-Senatorial positions, 
and of their various rights and duties, especially political. What are its 
main features ? ^ (o) It gave the President the power to appoint by 

and with the advice and consent of the Senate, three persons, not more 
than two of them adherents of the same party, as Civil Service Com- 
missioners, to constitute the United States Civil Service Commission. 
They are removable by the President alone, (b) Their duty is to aid 
the President, as he may request, to prepare suitable rules to carry the 
Act into effect. These rules once promulgated it is the duty of all 
officers of the U.S. wherever the rules pertain to help them into effect, 
(c) These rules shall provide, ‘ as nearly as the conditions of good 
administration will warrant ’, (1) open competitive examinations to 
test the fitness of applicants for the public service now classified or to 
he classified ; (2) the examinations to be practical in character and to 
relate to fitness to discharge the duties of the service into which they 
seek to be appointed " ; (3) the offices of each class to be filled by those 
graded highest at the examinations ; (4) the offices in Washington 
are to be ajiportioned among the various States and Territories on the 
basis ot their population ; (5) a period of probation precedes absolute 
appointment ; (6) necessary exceptions from the rules are to be stated 
in the rules, and reasons to be given in the annual reports of the 
Commission ; (7) the Commission is to conduct the examinations, 
make an annual report to the President for transmission to Congress, 
giving, among other things, suggestions for tlie more effectual accom- 
plishment of the Act. (d) Excluded from the effect of the Act are 
labourers and workmen and persons nominated for confirmation by 
the Senate. 

To whom, now, did appointment by merit apply ? It applied to 
the clerical positions already ‘ classified ’ by an Act of 1863,^ and a 
list of positions similarly to these. Then the Act provided for the 
progressive classification of other servants by the initiative of the 
President and the help of the heads of departments. 

The dynamic power was then given to the President, and the history 
of ‘ classification ’ , or additions to the Service recruited by the Civil 
Service. Commission, is since then a history of the courage and vacil- 
lations of the Presidents,® the exigencies of party warfare and the 

^ Cf an Act to impro\c and regulate the Civil Service of the United States (Ih 
Jan 188.1. 22 Stat 4t»j) Uor the law and regulatjon*^ and evecntive orders relating 
to tlio Service sec any Annual Report of the U.S Civil Service Commission (Govern- 
ment Printing Office) Appendix 

* Cf. Maver, pp. 41 and 47. 

Foulkes, Fighting the Spcilamen. 
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craven fears of Congressmen, and the uninterrupted toil of the various 
Civil Service Reform Leagues. ■ 

With what result ? The following table tells : ^ 


No. of rositiotiR No. of Positions Percentage 
Year subject to in the Civil Positions 

Nxaininatioii .Service exaininable 

1883 13.780 131,208 10 .'i 

1888 29,6.')0 159,356 18-6 

1893 .... 4.5.821 180,000 25-45 

1899 .... 94,893 208,000 45 62 

1903 154,093 • 301,000 5M9 

1909 222,278 370,000 60 08 

1913 292,460 435,000 67 23 

1918 .592,961 917,700 04-6 

1924 41,5,1593 ,554,986 74-8 

1928 431,763 .568,715 - 

19,30 .587,66.5 608,915 


This is enormous progro.ss. Let us recapitulate tlie main features 
of the American system ; (1) Tliere are many important administrative 
and technical posts subject to political patronage ; (2) There are many 
minor positions in Washington and the ‘ field ’ subject to political 
patronage ; (3) Some of the first category are appointed and main- 
tained on principles of efficiency, some in the second category, e.g. 
presidential postmasters and labourers are e.xamined by the Commission, 
but in these cases three candidates are presented for each nomination 
by the President, confirmable by the Senate ; (4) The great bulk of the 
service, professional, scientific and clerical, is appointed after open 
competitive examination by the Civil Service Commission by the 
rules 3 made by the President under the Act the Civil Service excepts, 
' where the conditions of good admini.stration warrant certain 
positions from competitive examinations and gives instead non- 
r-ornpetilive examinations ; and there are exceptions possible (by Rule 
II, Section 3) from examination altogether,* amounting to several 
hundred in the central departments alone, without reasonable ground, 
having regard to their usual nature. There are certain exceptions 
from civil service appointment by .statute. There are certain exceptions 
possible by Rule IJ, Section JO, where, when certain specific vacancies 
occur, people may be appointed without examination.^ This has made 
po.ssible appointments of special experts. Further, Executive orders 
make special exceptions of experts, but mainly of widows of former 
civil servants, ‘ for charity ’, about twenty to thirty a year. 

The U.S.A. is not strong in its higher administrative service ; but 

^ f'lgures from J88IJ 1924 from Annual ifcporl (\ S Commis.Hion. 1925, V'llX, 
1928 and 1930 from the Annual Roporls of ihnsu yuiirn. 

® l^’or JtR status and work, cf, i). H. >Siiiilh. 'I h< funded ('toil iSVru/Vr Commis- 

d'o/j,, 1928. 

^ Rule III, Sect. 2. * Cf. Rule II, Sect. 3, Schedule A. 

' A list of them is given in the Appendix to the Annual Reports 
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it has other strengths : its attention to the theoiy and practice of classi- 
fication, its experiments in testa for manipulative and simple executive 
officers, and its contribution to the theory of ‘ efficiency ratings 

GENERAL CONCLUSIONS REGARDING RECRUITMENT 

It is time to ask, what conclusions can be drawn from these studies 
of recruitment of the Civil Service. 

1. The impact of natural forces is unrelenting, and finally prevails. 
As the knowledge of natural forces grows, men adapt the available 
power to make their lives richer and easier, and this imposes new 
habits upon them. The reserves of power, especially economic, 
increase for the whole community, but thorn is a constant shifting, 
possession and control of these reserves, from one social group to 
another. The State changes its purposes, or the purposes change the 
State, and concurrently with this ehimge, the servants of the State take 
on a different character. In the history we have reviewed there is 
clearly indicated the change from sparsely populated countries of a 
largely rural character, living mainly on agriculture, in comparatively 
isolated loc.alities, without any power savt' that of men's muscles, the 
horse’s strength and the rudimentary harnessing of wind and water, 
to thickly-populated countries, largely urbanized, living in a tre- 
mendous territorial continuum where news spreads rapidly, and all 
men are economic partners whetlier they know it or not, using power 
derived from coal, oil and water ingeniously extracted, all operating 
in a social system the very props of which are Credit, Security and 
Contimiity. And the Civil Service has, in response to this, shed 
patronage and taken on the characler of one, machine among many 
others, to be valued by its product and employed solely because it is 
efficient. 

2. Not natural forces alone have produced the modern State and 
its administration. It will always be, a nice and an ultimately insoluble 
problem where the influence of natural forces upon man’s behaviour 
ends, and whore the influence of innate desires and imperatives begins. 
To the influence of natural forces, we may, indeed, add without entering 
into this problem, the influence of the flux and reflux of ideas about 
God and man, mine and thine, which put the absolute State in the 
place of the feudal State, and the democratic in place of the absolute 
State, caused aristocracy to decline — in short produced an organization 
to embody and realize the modem social conscience. Its offspring in 
the domain of administration is the decline, though not the entire 
disappearance, of privileges of birth as the certificate of entry to pubhc 
administration, the career open to the talents, and the creation of 
pubhcly-stated tests of talent. 

3. These, however, are only general lines of evolution, and the 
State in fact more closely adapts the Service to its nature. Indeed 
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at times tie coincidence of novelty in tie State, that is, of a fresh 
constitution of authority, with the establishment of new instruments 
of administration is so striking that one is compelled almost to cry 
out ; ‘ The State is Administration, Administration is the State 1 ’ 
This is most notable in the institution of the Intendants in France ; 
the creation of the War Commissariats in Prussia ; and the central 
power and the Justices in England. Withdraw these officials, and 
there is no State ! All that remains is at the moment of with- 
drawal a condition of society and a complex of wishes in the men 
who constitute it. The coincidence is remarkable, also, in the evo- 
lution of the nineteenth century. One by one the qualities of the 
Civil Service are stripped from them by reformers conscious of new 
needs — what sufficed as preparation in one decade was already chal- 
lenged in the next, and the solution found was obliged to give way to 
another. We have yet to ask how near the present arrangements fit 
the necessities. The economic activities of individuals and groups 
and the social obligations which men have seen fit to assume have 
already begun to influence the methods of choice. 

4. The general result of development has been that Civil Services 
are now considered as the impartial instruments of the State, to be 
used by whichever political majority is in office. The officials are 
expected not to withliold their best services from an}’ political directors, 
and the politicians are expected not to tamper with the established 
means of recruitment and dismissal from the Servirc. Of the officials’ 
impartiality we will speak later. The convention that the politicians 
ought not to tamper with the estabhshed means of entry into the 
Service demands for its maintenance quite a rare tyjie of mind. Let 
us make a large assumption at the outset — that politicians of all ranks 
are able to repress the desire to reward their friends with jobs — this is 
a large assumption, as we know from the history of both aristocracies 
and democracies. The magnitude of the assumption can be best 
lealized perhaps by those who have fought elections and have faced 
voters during a canvass and zealous party- workers. It is the most 
difficult thing in the world for a person of generous temper to repress 
his readiness to reward. If, however, we rule out this true good nature 
falsely applied, there is still a serious temptation faced by the politician. 
In proportion to the depth of his feeling of righteousness ho is likely 
to purify the administration of elements which contradict his ideals. 
Extract the baseness and chicaner}' from the ‘ epuration ’ under the 
Tliird Republic in France, the early spoils system in the United States, 
the appointment of nobles and corp-students under the Prussian 
monarchy, and there is still left what appears to many minds to be 
a perfectly legitimate choice of friends and expulsion of enemies. If 
the ideal is worthy, can we stick at the means ? The answer is this. 
In the modern State such arrangements would cause a lack of technical 
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capacity and continuity of administration which would reduce the 
efficiency of the party making the attempt. Secondly, not all the 
State agrees with the majority, and the minority under such a system 
of epuration is compelled to suffer not only from the policy of the 
majority, but from the inefficiency of the administration in directions 
not desired even by the majority. Thirdly, the rotation of offices 
must end in serious inefficiency, if not breakdown. The question the 
idealist has to face ultimately then is this : am I so certain of the 
eternal validity of my ideal to risk the destruction of the general 
instrument — the State. — which serves me ? At that, he would per- 
haps say, ‘ I had better atop ; perhaps I had better mitigate my zeal, 
act tolerantly, and not kill the body — a State free from the imminent 
threat of violent discord and reprisals — which alone ultimately will 
or will not support my schemes It is the familiar capitulation of the 
Spirit to the Body. The difficulty, however, in the heat and dust of 
political life is that class, creed, family, sex are not separated and 
distinguished from the social ideal, and one masquerades as the other 
even in the mind of the political purist. 

The type of mind, then, which can understand the need for an 
impartial and imper.son.ally-selected Civil Service is rare, and the 
temptation to indulgence is constantly present. Only vigilance can 
prevent it. 

5. We have not faibnl to observe that administrative progress 
under the mouarehy iii Pi'ussia was more rapid than in democratic 
England. Monarchy is not ii(!c.('s.sarily corrupt : it depends upon the 
monarch and the traditions of his hou.se. TJio monarchy which desires 
to survive must act in the same general fashion as the republic which 
courts survival — it must serve the people. It is not surprising, then, 
that under the Hohenzollerns the recruitment of officials was based 
upon impersonal tests 

<5. However carefully the regulations relating to tests for public 
service are drawn up, and however carefully the Service is guarded from 
the incursions of the inept, it is impossible entirely to exclude the 
personal element, in choice where oral examinations or interviews form 
part of the test. By personal element I moan considerations which 
are unwritten and are contradictory to the spirit of the regulations. 
In the end, to the extent to which the oral examination and the inter- 
view are allowed to count m the total marks, we are obliged to rely 
upon the knowledge and character of the Board of Interview. Here 
those who select may easily allow private loyalties to overcome loyalty 
to the State. We are so little conscious of the State-in-itsclf, and so 
familiar with the State as it reflects from its facet of our individual 
selves — the parents we knew and their prejudices, our Church or 
Chapel, our school-fellows and University friends, our professional 
habits and connexions. But the interview cannot be omitted. The 
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psychological difierence between an interview as used in private 
business and in pubUc administration points the danger. In the 
former the employer knows in great detail the nature of the specific 
job to be filled ; and capacity to fulfil its duties is preferred to adventi- 
tious qualities. The British Civil Service Board of Interview do not 
know the exact character of the situation. Men like Colbert, Turgot, 
Napoleon, Graham, Peel, Chadwick would have sent ‘ manner ’ and 
‘ niceness ’ to the winds. 

We can only hope that the ultimate custodians of the channels of 
recruitment will have acquired a sense of* State. We can also draw 
as narrowly as the case requires the maximum of marks which may 
be given as a result of an interview. 

7 . We have observed the modern State grappling with the problem 
of how to select its officials. What has been the result of the struggle ? 
The English method may be generally contrasted with the German- 
method, and exceptions and exclusions may be made for other 
countrie.s. The Engli.sh method has resulted (comparatively) in the 
attainment of officials with minds open to the full variety of the 
po.s.sil)ilitie.s in jiroblems with whieli they are confronted. They are 
not over-restricted by formal learning, not bound to solutions provided 
by authorily, nor dogiimtie. They hold their learning easily and have 
acquired the gift of its ready application, with a variety of alternatives. 
They have a good traimiig m entieism There ari" probably more 
practical ' Why's ? ' engendered m the English Universities than any- 
where else in the world. The writing of pajiers and the tutorial system 
result in the gradual acijuisition ol self-knowledge and the peculiar 
lelation.ship of the .stiideiituS, the one to the other, arising perhaps out 
ol the former aristocratic domination ol the places at the Universities, 
111 an ease of manner with one's colleagues, a certain fearlessness and 
candour of expression, sometimes attaining to conceit, and hauteur 
and mce-maiiiiered insolence to mferior.s. IVlore than anything else 
iH the sense of personal worth and self-confidence All this makes 
lor freshness of rnind. resourcefulne.s.s, inventivenes.s. The substance 
of the historical eon.stitiitioii and economic atiidie.s — if these are. taken — 
conduces to hberal rclationshijis with Parliament and the public ; and 
fills end is also approae.hed liee.aiise the Present-Day Knowledge and 
Rssay Papers not seldom require a familiarity with public affairs and 
controversies. Two quite obvious faults mar this system. There is 
under-preparation, and the preparation there is, is not quite on the 
lines required by the urgent tusks of to-day. First, there is no such 
preparatory service as there is in Germany. There is a term of pro- 
bation, but this is extremely short and is passed through rather form- 
ally. The result is that society at large is not known by the official 
at first band, even if he has studied the social sciences. And. secondly, 
as We have shown, the social sciences have not received the same weight 
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in the curriculum as the other subjects. My own feeling is that Uie 
time has come for a reconsideration of the curriculum and the inclusion 
therein of papers in Economics and Public Administration for all, 
and for an attempt to specify certain studies for particular depart- 
ments. Arrangements also should be made for service with a local 
authority and a tour abroad. 

While the Enghsh cultivate ‘ character ’ — the open mind, self- 
reliance, a critical attitude, all of which may lead to inventiveness 
when one knows enough to see what needs invention — German develop- 
ment has led to other virtues. Too much devotion to learning, and 
legal learning at that, has bred a heavy unpliable formalism. The 
critical attitude is largely overcome by the clear-cut certainty of 
positive law, and the tradition of learning. Native assertiveness, if 
it is there, is modified, if not entirely replaced, by timidity based on 
the chance of error. The general result is that the static elements 
have precedence over the dymaniic elements : ‘ We have in Germany 
such an extraordinary number of dutiful, capable and conscientious 
officials, but among them we find so very few personalities who are 
able, to lead.' There, is no doubt that until recently the German 
Services have suffered from ovcr-pj'cparatiou, but the recent reforms 
which we have analysed are reducing this and have also made an 
appreciable stride towards giving the Social Sciences, Neo-Cameralism, 
the proeedenco which is their due iii modern society. All this has been 
realized in Germany, and discussed with commendable conscientious- 
ness. The cud is not yet. For tlio advent of Parliamentarism is 
bound to exercise a loosening, liberalizing effect upon the Civil Service. 
They are now, as never before, obliged to come into contact, sometimes 
daily contact, with Parliamentary Committees, the members of which 
have not merely a representative and ailvisory power, but actually 
are responsible and politically powerful, and with representative 
deputations. TJie protentiousne.s8 of the learned will therefore be 
challenged instead of being supported by authority, and its humiliations 
will be public not private. The law, in short, will become answerable, 
and we may expect therefore that lawyers will become more human. 

In the human typo which the training pro(lure.s France passes in 
a good middle way between the Enghsh and the German, being more 
adequately prepared than the former, and less pedantic 1 han the latter, 
but suffering the penalty of technical training — formalism. Its defect 
is the over-departmentalization of officials by their training. This is 
better avoided, since it is impossible to sever the work of one depart- 
ment from another, and there are enough causes of inter-departmental 
friction and non-allowance for each other's powers and difficulties 
without any added causes. The U.S.A. shares in this department- 
alization. 

In all countries there has been a tremendous improvement in the 
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serviceability of the administrative officials since 1875. The main 
cause is the abolition of patronage, the secondary cause the tests of 
efficiency. The latter have been acquiring more and more value as 
they have been approached with a rational consideration of their 
modern purpose. It seems to mo that in the countries to which we 
have given attention the evolution of the future will most probably 
be upon lines even more similar, because the conditions the modern 
State has to fulfil are becoming so much alike. Western civilization — 
that is, a complex of ideals and a way of getting a living — has made 
these countries one in the mast important* respects. They all bcheve 
ill {]) Progress, (2) Tolerance, (3) Efficiency, (4) a High Standard of 
Living ; these four, added together, produce the Modern God, what- 
ever the churches or churchgoers mav say. Tlic temples in which 
these deities are worshipped are : (1) Parliaments — ‘ the people axe 
the sovereign power (2) Schools, (15) Factories and (4) Economic ' 
Groups and Political Parties. Beeause the early problems of the 
(hfierent Stiitc.s w'ere so different, and because the countries were 
obliged to move in different directions, in order, first, to constitute 
themselves into the States, the administrative organizations became 
widely diverse. But science, communications and the economic 
process have made them more aii<l more abke, and their toads con- 
verge. There will still be differences, but they will be the differences 
of natural position, though many of the.se will be frittered away. 
England may very well become more bureaucratized, through fear 
tliat internal dissension may weaken the. country’s war-power, now that 
aeroplanes and submarines have destroyed geographic isolation. The 
temper will alter and is, indeed, alreatly altering. The effects of the 
mherited codes of law must become wi-akor against the law which is 
being made day by day as the exigencies of modern civilization hiss 
out their demands. There will be differences ultimately caused by 
tlie pliysieo-psycbological nature of men. Ifut the general direction 
will be more nearly parallel than ever before. 

8. We must, however, not be misled into attributing all virtues 
to the method of selection which iinjioses certain formal obligations 
upon eaudidates. The capable administrator is not made by diplomas 
alone, or his three or four years’ study at the University. Already 
some of the blame for the formalism of the German Civil Service is 
placed on the lack of liberal studies at the secondary schools. Tt is 
argued that since 1870 these have so responded to the claims of the 
natural sciences that students enter the Ihiiversities without culture. 
And perhaps in the prc,scut state of secondary education in England 
it is better for the eandivlates for the Civil Service to liavo continued 
their general cultural dcv’clopmcnt than to undertake specialized 
courses of study as a preliminary to entering the Civil Service. Not 
only the secondary school education has to be taken into account 
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in the preparation of the Civil Servant. As we have seen in the 
evolution of Germany and France, great value has been placed at 
various times upon the influence of family tradition, and there is no 
doubt that this is still of great importance. Incentive, social outlook, 
manners, morals are awakened and moulded, in a small proportion 
created, by the whole tone of contemporary society. We so easily 
learn to act by reference to the character of others. The general 
social expectation — what the world as a whole and our own country 
in particular thinks is ‘ done ' or ‘ not done ’ — is on a par, in importance, 
with the formal training, and is a potent factor in setting the results 
of that training into motion during the official career. Strict training 
and lax social morals go ill together ; they may help and they may 
hinder each other. The general acquisitiveness militates against dis- 
interested devotion to work, for only a rare few are free of the claims 
of friends and family, a national devotion to authority and discipline 
produces its inevitable effect upon Universities and Administration 
alike. Accountability in a democratic State produces sensitiveness 
as to the abuse of official power and makes the official think twice before 
he undertakes a doubtful enterprise and the citizen ever-ready to 
challenge an abuse. It is possible but unnecessary to adduce many 
other examples. Hence, if we are to create a race of Guardians who 
are to help society to overcome its pains and futilities, society must 
agree to want sucli a race and begin to make itself worthy of its service. 



CHAPTER XXXIII 

THE PROBLEMS WHICH ARISE ARTER RECRUITMENT 


T housands of people liavo entered the public service. Their 
existence giv<*s rise to a set of problems which emanate from 
the nature of the Public, the Employer, and the Service, 
the Employed The Public demands efficienry, that is satisfactory 
service, the cost of which is not disproportionate to the satisfaction. 
Tlie Service desires conditions of empli>vment which it describes 
broadly as ‘ fair ’, that is, that it shall be rewarded in proportion to 
its productiveness, that no favour shall be shown to individuals, and 
tliat they shall have a say in determining the conditions under which 
Ilu‘y work. The problems are similar to tlioso raised in modern 
private industry, especially in very large concerns, but the Public 
Service has some special characteristics which wo shall find out in the 
course of our discussion of each specific problem. 

In each of the questions we are now to raise there is this dual 
aspect ; the public demand for Efiieieney, and the Service demand 
for Fairness ; and there, is the complication caused by the fact that 
the employees serve the State, We shall discuss Promotion, Classifica- 
tion, the Disciplinary (lodes and the control of the Services by the 
I’ublic and the Law Courts, 

(A) PROMOTION 

It is the lower grades which are most interested in tlie arrange- 
ments for promotion. The upper grade has no obstacle external 
to itself to prevent its members from rising to the highest jiositions 
according to their capacity. But a social problem of serious propor- 
tions arises for those who have not been able to afford the education 
necessary to enter the higher grade, but who develop capacities and 
file ambition and desire which often accompany them. For the 
Service as a whole the impossibility of a proper outlet for this capacity 
means the loss of efficiency by resignation of tlio best officials, and a 
dreadful deterioration of morale, which occurs not only among the 
members directly aSected, but among colleagues, and the sheer waste 
of talent which does not find its appropriate expression. 

Now all countries give a rise in pay within the grade occupied — 
a stipulated annual increment from a minimum to a maximum. The 

1345 



1346 MODERN GOVERNMENT {pt.to 

legulations arrange that these shall not be automatic, but shall be 
given or withheld as a reward for maintained efficiency or as a punish- 
ment for unsatisfactory work.* In the U.S.A. Civil Service the 
‘ efficiency rating ’ system is designed to secure that promotion, 
demotion and retention in the Service shall depend upon tested 
efficiency.^ That is to say the regulations especially direct that 
the increments shall not operate automatically ; and certainly the 
tendency of thought in recent years — bom of public dismay at 
the growth of the Civil Services — has been to demand the punctilious 
execution of these regulations. But this is a rare procedure, rarer, 
at least, than rewards and punishments in private industry. We 
will not at once analyse the causes of the mechanical increments, 
because the causes are intimately bound up with the whole problem 
of dismissal, demotion and discipline, and it is more convenient to 
deal with tliese incentives together. We are at present more con- 
cerned with real promotion, that is, a rise to a higher grade. 

Opportunities for promotion are in all countries rare. In England 
before the reform of 1919 the Intermediate, the Second Division and 
the Assistant Clerks had certain outlets into the classes above them, 
but they were not many, and the opj)ortunities varied from Depart- 
ment to Dei)artment,^ owing, in part, to the variety of Departmental 
grades. Further, though regulated broadly by Treasury Regulation, 
the Regulation was interpreted differently in each Department. 
Finali)', there were no formal processes for promotion ; no written 
and comparable records of aebievement. Such records were recom- 
mended liy the Muedonnell Commission. On the whole opportunities 
for promotion to a higlau’ class, though existeiit, were few in proportion 
to the numbers in the loircr grades. When the Service was reclassified 
after the Reorganization Report of 1920 the opportunities were 
increased,^ but the new (herieal Class (a compound of part of the 
Intermediate, tlie Second Divi.sion and part of the Assistant Clerks) 
still comjdain of want of opport\uuty.^ Wliat, in essence, is the source 
of the continual complaints of the lower classes regarding promotion 1 
It has a tlirccfold origin ; the Service clas.ses and tlieir complements are 
fixed at strict ly the number ncccs.sary for the work to be done, and this 
excludes a flexibility of ju'omotional chances according to the con- 
temporary availabilitj’ of talent ; tlic Civil Servant with some years’ 
experience is embittered to think that others will come into a class 
above him upon recruitment by examination for which be, perhaps, 
had not the economic means, and that he will have to be subordinate 

^ Order in Council, Clauses 20 and 30. Cf. Macdi>niiell Commission, 4th Report, 
Chap Mil, 3 If. 

- 37 Slut. 413. Act (»f 23 Au". Sect. 4 See infra. 

'' Maodonnell Commission, 41]i Report, p .>H tf, * Ibid,, Chap. VIII. 

^ Ho^iil Commission C.S,. 1929, Slatf'mcnt of Ca/H', Civil JServiee Clerical Associa- 
tion, and Kvidence of W. J. Brown, p. 70 fl. 
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to such entrants and perhaps, for a time, help them to learn their 
departmental jobs ; and finally the tests often bring into the 
Service people too good for their jobs — they are too young to know 
this, and later fret at the standstill imposed upon them by rigid 
classification. This is a terrible problem and if a time should come 
when most modern utilities arc socialized, the system might one day 
be violently disrupted by the restless spirits who seek advancement. 
Two things are clear, that, on the whole, the best economy lies in an 
increase of the posts open to promotion beyond that dictated merely 
by the work to be done ; simply to give the lower grades a continuous 
feeling of opportunity, and early promotion is necessary. ^ In Ger- 
many there is no possibility at all of an Intermediate Grade official being 
promoted to the higher administrative class. At the most an official 
of long standing and experience may be entrusted with work of the 
higher grade as a substitute for a short time, but he does not become- 
one of that body either leg.ally or socially. (Somewhat similarly. 
Staff Clerkships in the British Civil Service arc one outlet for the 
Clerical Scr\uco.) The relationship between the higher and the sub- 
ordinate grades is indeed one of the current jokes. Arrangements 
have been made for promotion within the lower guides. Very similar 
arrangements exist in France and the U.S.A. as in Germany ; that is, 
the upper grade is the preserve of specially qualified entrants (in the 
U.S.A. of political nominees and technically highly trained officials), 
and there is some circulation in the lower grades. ^ 

Two questions are opened by these arrangements. The first is 
how far do these opportunities respond to the available talent and 
the demand for promotion i The second is, what are the tests applied 
to select for jiromotion ? The first question is practically unanswer- 
able, for there is no accurate gauge of the available talent or the 
extent to which members of the upper griide ought to make room 
for those promoted. In this lack of accurate standard lies all the force 
and heartache of the lower grades ; for they, hke all of us, arc apt to 
assess their personal capacity much more highly than the outsider 
will ; and none of us will admit that he is not above the average. 
It is probably true that the clerical grades are too highly educated 
for the work they have to do, and that much of their training and 
ability is wasted. For their tests are pitched at a height needed for 
their most difficult work, and as soon as they have learned their 
routine their everyday tasks make no increasing demands upon 

* Cf. Macdonnoli Commission, p. 61 : * It is, wo think, indihjnitable that there 

no worse traming for the real duties of administration, which requires freshness 

of mind, individuality and judgement, than a long period of routine work, however 
faithfully performed ; if, tiiereforc, a man lias sufficient superiority to fit him for 
administrative work this fitness should be ascertained as early as jiossible in his 
career.* 

* For Germany, cf. Beamten-Arehiv, \\ 10 ; iX, COO ; I, 331. 
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them. In private industry their talents would, in a number of cases 
— we must admit we cannot say exactly how many — respond to the 
stimulus of opportunities, self-made, self-sought opportunities. But 
m the Civil Service the opportunities cannot he made, and it is no 
use seeking them — for the opportunities depend upon the Establish- 
ment, and the Establishment depends upon Parliamentary supplies, 
and these in turn depend upon policy and public opinion — all matters 
which no individual Civil Servant can influence. The spirit of resent- 
ment in the lower grades is heightened by the fact that many are 
excluded from the full opportunities of the public service because 
they have not had the economic means to go through the training 
and pass th(! examinations set for the Administrative Class. ^ 

The Rating of Efficiency. The second question ofiers an 
interesting insight into the nature of the State. The efficiency of 
the promotion system turns upon the means adopted to decide the 
relative merits of various public servants doing very much the same 
work. How clo.se is the scrutiny, and how does it compare with the 
method of private industry '( In private industry, particularly in 
the businesses of small and middle size, but less and less as the firm 
grows bigger, there operates an intensity of selective process, unknown 
in public services. The prevailing dictum is that ‘ none is in business 
for his health ’. The motive is gain, and the understanding is that 
all should try to ‘ get on.'. There is a certain fatalism in the ‘ get 
on ■ convention in that to have ‘ got on ' is accepted as a sign of 
desert ; rather than a standard of de.sert being set up to determine 
wliether a man ought to get on or not. There is a certain ruthlessness 
exercised by both employers and employed. The employer wants 
the best person at the top, and the worst at the bottom, and the 
immediate index of the rightness of choice is the profit and loss account. 
Further, the relationship between employer and managers, and often 
even with individual workers, is close enough for the employer to sum 
up personal qualities. Nor is there any sense of coUeaguoship to 
prevent the expression of such a judgement. The tradition and spirit 
of private industry is all against it. The employer is accountable to 
no one ; his own conscience, with its registry of economic loss and 
gain, pity, sympathy, delight in power and efficiency, is the ultimate 
test. Or, rather, the private employer is accountable — to the con- 
sumers ; but they have so far shown inordinately little interest in 
anything save cheapness, plenty and quahty. 

^ This, 1 think, If? clfTirly (ijscermhle in the of Cth'ie to t/tr Royal Vommls- 

sum by the Civil Service Cleneal Association, Koval Commibsion C. S., 1929, Chap. 
XVII, Promotion Avenues, Paras. 3 ff. : also Evidence of Mr. W. J. Brown, Minutes, 
Questions 4832 IT. 

T think also that it i.s part of the spirit whicli iii Cerraany has produced the movc- 
TUent for corvtumed education, of oftiemls (they must get some outlet), the theories 
of administrative syndicalism in Prance, and the very large laliour turnovei m the 
public 8CIVICCS in America. 
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Could not this system be introduced into the public services ? 
To ask the question is to express its absurdity, impossibility, and to 
reveal the difEerences between public and private enterprise. To give 
an unlimited discretion into the hands of the higher officials, and to 
let loose ambition in the services, must ultimately cause the aggregate 
of salaries to rise or fall. Parliament would be presented with fluctu- 
ating estimates, and ought to examine the causes of fluctuation and 
attempt to relate the efficiency of the services to the increases o» 
decreases. But that is impossible where the stafli is so large and the 
services are not rendered to the public 'upon a price-system. If 
Parliament did not control, but permitted taxation to be raised to 
riioet the increases without discrimination, I think we may take it 
that the salary bill would steadily rise. Or, suppose that it were 
forced down, there would be dissension among the staffs insupportable 
where the services to be rendered are as basic as they are said to be. 
The only egress from this difficulty, and, of course, it i.s the one taken 
by public services everywhere, is to lay down from time to time a 
set of conditions of employment which will operate fairly automatically; 
1.(‘ f.o limit the discretion of the Buj)erior officers and the opportunities 
and ambitions of the subordinates. i In private industry the varia- 
lioiis of price, quantity and the <]uulity cover all good and evil : in 
tile public services the elements ot good and evil m the conditions 
of employment largely pr(!dptermme quality and (quantity. Public 
aecouutahility Umits the number of permissible alternatives in cm- 
})loyment policy. Purther, in a ‘ closed ’ service, that is closed off 
from the chances of independent development by the individual of 
useful and money- or prestige-earning .services, the sense of inter- 
personal equity tends to become very strong, so that considerations of 
justice and fairness assumi; an important place. Hence a special 
emphasis upon impartial tests of the right to promotion ; ‘ If we are 
dependent upon our superiors and not upou our own capacity in 
relation to the outside world, then our superiors' judgement must be 
subjected to equitable rules.’ 

Seniority and Merit. TJie satisfaction of the claims to advance- 
ment in the pubhc service is therefore obliged to tako place under 
l ertain forms and conditions. The tendency is always to fall back 
upon sheer seniority, for tliis method has much to commend it. It 
is automatic, and avoids the need for making invidious distinctions 
between one person and another, of placing the young over the old, 
of measuring the responsibility for the result of promotion. ^ (Its 

^ The system of ‘ lump-sum appropriations ’ to a head of a department, which 
periiiitted him a fairly wide discretion regarding rewards in his department, was 
roundiy condemned in the V S.A. as productive (d serions inequity between men 
working m different departments. Of. R(cl<is&tfi('ation (JonDuission Report, 1920, ]>. 52. 

“ J^ze, op. cit., p. 505 : ‘ Promotion by grade or claaa by seniority is very much 
t>pen to criticism ; it suppresses emulation, renders useless zeal and intelligence in 

VOL. u. — 86 
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main difficulties are those of legal definitions of seniority.) It is 
safe for the official who is charged with makmg promotions. To any 
mistake he has made there is answer which goes far to dissipate any 
mistrust or grievance ; ‘ The man has been in the office n years ! ’ 
It satisfies a sense of equality. To the older people seniority is a 
defence against the new-comer ; to the bulk of men and women who 
are not ready to run the risks of their avowed belief in themselves 
it is equitable and undisturbing. Indeed, for many situations seniority, 
up to a certain point, is advantageous — those situations are the simple 
routine clerical duties where long familiarity with office conditions 
is the beat training for those who are to direct several subordinates. 

However, both tlie controlling authority of the Civil Service on 
behalf of the public, ^ and the representative associations of the em- 
ployees have agreed on the necessity for a more rational system — 
the former to secure efficient work, the latter, to institute tests of 
merit which shall not depend upon the personal favour of a superior 
officer. Such tests are, in respect to merit, difficult to devise owing 
to the lack of an openly comiietitive spirit in the employees, the absence 
of free enterprise and the inability exactly to relate the monetary 
value of each servant’s work in the total produced by the Service ; 
while 2>eT'sonal favour can only be minimized, not entirely abolished. 

The fundamental te.st of merit for promotion is now competitive 
records of jiast efflcie/Ky. Many American States have examinations 
for promotion and in some of the Federal Departments these exist, ^ 
but England, for the most part,® certainly considers these an inter- 
ference with the ordinary official work of the candidate, and where 
the original test bus been severe the need for a supplementary test 
is an unnecessary imposition ; and in France it has been said that 
examinations for proniotioii are inapjiropriate, as officials must ‘ prove 
les.s e-xtensive knowledge than initiative, judgement and tact and 
the theory of the inexaminability of elderly candidates has been 
propounded.® In Germany examinations are required for the promo- 
tions in the lower grade, but from two-thirds the way up the Service 
this ceases, and informal reports are used. The superior official 
simply keeps a fairly detailed record in a portfolio : the record is 


llic rxcr‘'’isif of tin* function Its only advaiitagf* in negative, it stops favouritism 
inherent in a diseretionary power. Tbo violent reaetion against favouritism and 
the intcrvoDtioii of thc' politicians in the cai-f'or of oflicials explains without justifying 
the place which m more and more given to promotion by seniority.’ 

^ (!!f. Begrundung to Ijaw on Salaries, Heichstagsdrucksache, 3050 (1927) . ‘ Natur- 
ally one must have the right to promote capable ofliciala beyond thc limits of their 
normal career. This la an iiicentivo especially valuable for all and hy ita iiac extra- 
ordinarily unique i>owers are awakened and made useful for all of us.' 

* (.’f. WliKo, op. cih, .'Vlayrr, op. cit. 

® Exception in the (’iistoms .Serviee 

* Caillard, Rapport, Journal Offkielf 3 Feb. 1907, p. 982. 

* Vivien, J^iudes AdmiiiistrativeSt 90. 
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called personalakt, i.e. personal documents. These are kept up to 
date by frequent entries and revisions, but no mathematical calcula- 
tions of merit are made. 

A similar system is in existence, but less efficient, in France, and 
more than a suspicion of favouritism clings to the system of seniority 
which strongly prevails. In that country attempts have been made 
for many years to bring about a change in this system — to establish 
a legal proportion between the number of places to be attained by 
seniority and the number by merit — but so far as I am able to discover, 
none of them has ever gone beyond the stage of being referred to a 
Parliamentary commission.! The projects have also included arrange- 
ments whereby the promotions shall be determined by a Departmental 
Council upon which the rank and file of the stiff of the grade in question 
sliall liave minority representation. At tlie jire.sent time promotions 
are made according to the Decrees regulating the Departments, in 
so far as these Decrees concern promotion hut some omit to regulate 
it. \^'hcn the French use the term avancetnenl they are concerned 
with movement upwards in the sunu- class, and also movement to 
higher grades. The former is more subject to seniority than the 
lattei', and mainly gives the Servant a higher .salary True promotion, 
that is, to a higher grade, is mainly at the discretion of the head of 
the department, which means in jiractice at the instigation of the 
superior officers. Tlie law of 1912 ^ attempts to secure a limitation 
of favouritism by providing for promotion lists, which are, in fact, 
generally drawn uj) each year, and by the head of the department 
in council with sonu* subordinates. But this only limits pohtical 
favoiiriti.sm ; it does not do more. This kind of limitation has a 
long history in France ; and in fact the possibility of recourse to the 
t-Vaise/7 d'iUnt to maintain the principles of loyalty and sincerity to 
tlie spirit of the arrangement is a safeguard against dishonest pro- 
motions. 

If we except a scheme made, but not yet put into execution in 
the U.R.A., the must reasonable system yet adopted is that of the 
British Civil Service. The system revolves around the Annual Report 
Form and the Departmental Promotion Boards. Posts with a salary 
of less than £700 a year are involved. The Report Form, reproduced 
overleaf, rejiays consideration. It prescribes a number of human 

^ Cf. Project of 1 ilnne 1920, which provided for promotion by (a) cxfimination, 
{h) iriBciijftion on a talAe of promotion, (c) epeoial decisions It was aiianged that 
in the promotions within the same class one-third at least wore to be b\ seniority. 

® 27 Feb. 1912, Art. 34; ‘After the promulgation of this law no nomination 
or promotion in tho central departments can take place of officials who do not figure 
on tlie promotion list at tlie time the vacancy occurs, except when the list is exhausted, 
or in the case of exceptions baHcd upon reasons of Ifte service tijion which the council 
of directors must be consulted.' In the Customs and Hegistry Service there are 
examinations for promotion. Cf. J6zo, op. cit., pp. 495, 496. 
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Confidentml. 

Model. Form (P«ge 1). 

Annual Report on Members of the Staff (to be rendered on 1st January). 

January 19 

Annual Report on Mr (Name). 

{Bank). 

Branch m which serving 

Date ol Birth 

Date of entry into — 

(a) Public Service 

{b) Department (if difterent from (a)) 

(r) Present Drade ! 

?'or insfructwv.'i for ro/n{,ilui(j the rcftori^ see [KKje 2 {below). 



J. Knowledge— 

• («) ot i^rnneh 

(h) ot Departincnl 
2, Personidity and Forte ot 

Charjicter 

Ih .ludgcTJieiit 

4. J'ower ot taking responsj- 

hility 

5. Initiative 

d. Aci'iirncy . .... 

7. Addrc.ss and I’act 

8. Pover ot Mi]KTVi!5irig Stall. 

{). Zeal 

10. Dfiicial condui t . . . . 


OnuKil Rfni(iik<'> (jjk hiding note 
o! aii\ .sju'citie qnaldicafion.s 
not included ali(i\i>). 


Degrei' ol ijualifii atioii for pro- , 
motion to nc.xl grade (see note ' 

2 over). I 

I 

I 

1 JiEHEEV f'EETTFY that 111 iiiv Opinion the eondu<*t and standard of eihei- 
cncy of tile otlicer named hereon are as statiNl. 

Siyiiature 

Bank 

(Certifying Ofticer.) 


Remarks. 


(Head ok Sub-Department.) 

(For Professional aii-d technical quaJiJication^t as suj)2>lied by the offi.cer, see 
form a»nexe<l.) 
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1853 


Model Foem (Page 2). 

Notes and Instructions for compilino the Form. 

(1) Insert in Columns 2, 3, or 4 the letter (o), {b), or (c) against each heading 
in Column 1 in accordance with the following order of appraisement : — 

(o) Above average of Grade. 

(6) Average of Grade. 

(r.) Below average of Grade. 

(2) Against the heading, ‘ Degri'e ot Quuliliention for promotion to next 
grade an officer should be niarkerl ; — 

(а) If eminently fitted for speeiid and early promotion (if this marking 

is given the reasons for giving it Are to be stated). 

(б) If fitted for promotion but not for exceptional ]>romotion. 

(r) If not considered fit for proinolion at present (if this marking is 
given the reasons for giving it are to be stated). 

(3) The remarks Column (.5) is intendi'd for use by the eertifying officer, 
and to enable him to draw attention to any exceptional degree of qualification 
in the marking. 

Tho space at the foot of the form ts tor the remarks of (he Head of the Siib- 
Jiepartinent. 

(4) These reports are to bo regurdetl as confidential. If, however, an otlieer 
IS inaikod 'Below average of grade’ in any of the qualifications mentioned 
111 the headings of tho report, or ‘ not considered lit lor promotion at present ' 
for some cause other than iiiex|)erience or— where the H"ad ot the Snb-Depart- 
iiieiit considers it desirable for medical reasons— ill-heahh, he must be given 
111 duplicate a written intimation that he has bixm so assessed under the jiar- 
tieular heading or headings, with I'l’asons where .stated, and required to sign 
and return to tiie Establishment Olliecr one copy of the form of intimation 
a.s evidence that this direction has been complied witli, 

(juahties, Knowledge (o)of Brunch, (5) of Dejiurtinent, Personality iiml 
Force of Charucter, Judgement, Power of Taking Responsibility, Initi- 
iitivp. Accuracy, Addres.s and Tact, Power of Supervising Staff, Zeal 
and Official Condtict. (It is tin extraordinary thing that exactly ten 
(jnalitie.s are enumerated — is it the addiction to Ten Que.stions in 
Examination Papers or the Ten Comniandmcnts whicii lias caused this ? ) 
But the relative importance of these quiilitie,s vii l ies with different posts, 
and the fitness of an officer for promotion depends upon his personal 
combination of tiiose qualities re(|nisite to tlie. work in the vacant 
post. Tlic further down f lic scale of routine work, for example, the 
more would Knowledge of Branch and Accuracy count ; where, the 
official comes into contact with the public. Address and Tacf, would 
he ‘ weighted ’ ; in the management of other people, Personality tmd 
Force of Character and power of Supervising Staff would stand out. 
These, qualities are then judged hy the certifying officer as above, 
below or on the average of the grade. • Exceptional qualities, good 
or had, are included in the report. A judgement is then made whether 
the officer is (a) eminently' fitted for .special and early promotion, 
(6) fitted for promotion but not for exceptional promotion or (r) not 
fitted for promotion at present. If an official falls under the third 
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judgement or is below the average of the grade through faults eatirely 
his own, it is part of the equity of the scheme that he shall be informed 
of this. 

Vacancies for promotion are made known through the Promotion 
Boards which exist in almost every department. The Boards normally 
consist of the Chief Establishment Officer or his Deputy, the Head 
of the sub-department in which the vacancy occurs, and one or more 
other Departmental officers of experience and standing nominated 
by the Head of the Department.^ In practice, of course, the only 
person who is likely to possess real knowledge of the candidate is his 
immediate supervising officer. The Board is compelled by the nature 
of its everyday preoccupations to rely upon his exact knowledge 
acquired in four or five years of critical observation than what it 
gleans from the Report Forms and conversation in a more or less 
hurried interview. Where it is necessary, additional evidence is 
called for, especially from the staff side of the Whitley Council of 
the department or of the district or office concerned. Any officer 
may make representations to the Head of the Depiirtmcnt in regard 
to any promotion that has been made alTeetiug him and the case i.s 
dealt with by the Head of the Department himself, with or witliout 
assessors, who remit it to th(> Promotion Boar<l, or to a special advisory 
body for consideration, and from recent eviefonco before the Royal Com- 
mission on the Civil Service it is plain that a considerable amount 
of informal appeal from decisions is permitted. The members of 
Promotion Board.s consider their dutic,s among the most onerous they 
perform, for they are virtually condemning one or more aspirants 
to years, even decade.s, of their old work and a siuise of frustration. 

The Form is designed, as we have pointed out, to indicate quali- 
fications other than tliose sjiecified. This is indicative of a develop- 
ment wliich proceeds m Britain, so far, in the realm of aspiration, and 
in Germany practically — the iirstitution of special schemes for the 
further education of Civil Servants. Ambitioii.s employees and some 
among the high officials ^ long ago recognized the value of maintaining 
in the Civil Service a current of fresh ideas. The movement is partly 
cultural, ill a broad sense, partly vocational. The result has been 
in Great Britain the e.stalili.shraent of the Institute of Public Adminis- 


^ Theso arrfiiigcmcnt.'i at*o now aftor some years of oporaliou. in the 

various menioramia HHbmittfHJ by the I'crmanout Secretaries to tiie Koyiil CommiH- 
eion U. S. ; anti the evidence given iicfore tho Commission sliows that they have 
been tnaintainod with very ^veat loyalty to the licst mlerests of tho Civil Servie*^. 

* Cf. liev'crid^e, rublic Seu'u.c in IfV/r and 1‘enrr ‘ If wo are to have 

an increased niiralier and vnriety of Imreaucrats, it is essential tf) lieep their souls 
alive, to jj;e i lluon Uj sec all their work from a Avidcr standpoint and in due proportion 
to tho rest of the woild. ... It would, 1 am sure, pay tho Slate delin!*^^^ to assist 
and encourage tho younger civil aervants of all grades t(j follow some regular course 
in economics or political Bcionce and to give fHCihties lor them to do so oven in working 
hoOTB.’ 
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tration and the result of its joint endeavour with the London University 
—the Diploma of Public Administration — and in Germany a much 
more ambitious scheme, the establishment in several great centres 
of Administrative Academies {Verwaltungsakademien).^ In England, 
the honours acquired through the instrumentality of these institutions 
are likely to count in the calculation of merit for promotion, in the 
future, but so far they are an innovation not yet invested with 
official recognition and reward ; in Germany they already count, 
especially since for promotions up to a certain level examinations 
are prescribed. 

What is gained by this attention to promotion 1 There is of course 
DO complete exclusion of favouritism. For, if Reports and Personal 
Hccords are drawn up, yet some one has to do this, and the personal 
factor still persists. But certain things are gained. The first is 
regularity of report ; this means that there must be recurrent atten- 
tion to the relative merits of subordinates ; the deliberateness- at 
stated intervals conduces to conscious attempts at distinction, and 
though I have heard that in England and the U.S.A. there is always 
a tendency for the certifying officer to tar all with the same brush, 
so that the. total marks tend to prove that all are equally meritorious 
--distinctions are made.^ The qualities mentioned in the British 
Report Forms break up the vagueness of judgement into a number 
of more specide questions, answers to which can only be given by 
close attention to their purport. The .second gain w’hich underlines 
and makes effective the first is the heightening of re.spoiisibility 
brought about by the jiossibility of a representation against a flagrantly 
unjust promotion.^ And, thirdly, the staff feels that this dispensation 
reduces the possibility of jobbery, that they are having a ‘ .square 
deal that causes for suspicion, and that furtive backbiting which is 
as bitter as gall in any ‘ clo.sed ’ occupation, have been much dimin- 
ished. The Royal Commission of 1929 has met the claims of Civil 
Servants even further — the precise terms of an adverse report are to 
be divulged, and sympathetic consideration is to be given to the insti- 
tution of a Departmental Board of Review which will inoludo a staff 
nominee (Report, 1931, p. 78). The.se are important gains and well 
worth the time and energy expended upon the operation of the system. 

Two variations of the, system arc worth mention. In some of the 
American States, Wisconsin most notably, an authority outside the 

1 For an account of their work, boe Du Btamirnhochsrhfilhpv'pgunfj (lliijr)), pub- 
lished by the Arbeitsf/nriehuK'haft Drutacher Bemntcnhochackvlpfi ; and the j>erioclical, 
Bcamtc7t-JahrbHch. 

“ In one of Ihc Stiitcs tif the ISA Ihr lemiliilioiiH (‘oinjjel the (citifyinj? othcer to 
]ila<-c the ‘servants in dcl’med jrrades of mciit in j-mh and such a propoilicn, i <*. ho 
i.s rnnipellal to make a distinction 

^ The evidence before the Koyal CoramiHaion, shows that such repi'Obenta- 

lions are made in individual cases. 
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Department is introduced as a check upon the judgement of the 
Departmental promoting officer ; and in Australia machinery has 
been provided more completely than elsewhere to reduce the sense 
of grievance of officers who believe they are entitled to promotion 
but to whom others are preferred. The Wisconsin system is based 
upon a Report Form very similar to that used in the British Civil 
Service. Attention is paid to (a) record of work in the service, (6) 
capacity for growth and (c) knowledge of the fundamentals of the 
position to which promotion is sought. The information given in 
the Report by the Depaftmental superior is supplemented by the 
independent reports of the Civil Service Commission's Examiners. 
They visit institutions and departments, and according to a privately 
circulated report of the Civil Service Commission, ‘ In this work the 
examiner tries to get the officer to give a sort of word picture of each 
employee, noting especially those characteristics that arc outstand- 
ing.’ The kind of information obtained is, of course, a great contra.st 
to the percentage marks, or comment upon the Report Cards. ^ 

• The advantages claimed by the Commission for this method of 
personal inspection are (1 ) tlie information is more significant and 
vital, (2) ‘ an apfiointing officer will gladly give an hour to talk over 
the work of liis employer where he would consider tlie filling out of 
report cards as a bore, unnecessary red tape, put it off until the last 
thing, do it in a perfmictory way and wonder if the reports would ever 
be looked at by the Civil Service Commission ' ; (3) dose touch between 
the Commission and the departments fosters a spirit of co-operation ; 
(4) the Commission is able to observe the need for rc-classification and 
learn how best to formulate the examination. 

It is quite obvioii.s that tliis system can only work where the 
Civil Service is as small as it is in Wisconsin. Tlierc one apjiroaclios 
the manageable size of a not-too-large firm, and the.se jiprsonal con- 
tacts are not too costly and can be conveniently arranged. Further, 
the smaller the number of things to lie compared, tlie easier the com- 
parison ; and one mind carrying a single standard minimizes the 
possible aberrations of judgement. Such a .system could only work 


^ Here are Btirue examples of whieli tlie Commission is proud. ‘ Mr. C. has a 
tendency to put off. Ho is .^Iow in making report.s, apt to get fussing and spend 
a lot of time on one thing to the detriment of others. He la thorough and compeAent 
but does not seem Ui projierly organise and systematize his work, to cover efticiently 
and on time the vaiious duties falling to hiia ’ Then again : ‘ (•alehcs on quickly 
to directions and the aigniticance of her work. Not a clock watcher. Attends regu- 
larly to liusiness. Has a genuine interest m her work.’ Let us give two more exam- 
ples and we shall liniah. (1) ‘ Miss A. is the sole support of lier motJicr ; is earnest ; 
has been found working long aft4?r hours on her own initiative.’ (2) (From tho 
general text of the report) ' Just the other day a girl of this type (independent, with 
initiative, disliking too many tlirections) w'ho has been in tlie service hir some time 
was considered for another position, hut knowing her tcnnierament and also that 
of tlie olficer wishing a seeretary, we were sure that her appointment to this position 
would be a case of putting togetW the wrong human chemicals.’ 
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well in a large Civil Service if the number of the inspecting staff 
were large. The British Civil Service is perhaps twenty-five times as 
large as, and the Prussian and Imperial and French Civil Services 
even larger than, Wisconsin’s. The difficulties are commensurately 
increased, more than commensurately, indeed, for the larger the 
number of human beings engaged in a task, the more difficult the 
agreement upon a single standard upon which to judge the officials 
they inspect. The solution is then one of two : either the establish- 
ment of basic principles and forms of comparison, or (and) the decen- 
tralizing of selection for promotion. These are the inevitable effects 
of the largeness of the modern State and the vast number of Civil 
Servants it is bound to keep under a more or less centralized rule. 
At a certain point the economy of large-scale organization seduces the 
ordinary man and woman from their longing for sell-government. 

Australia. The second variation from the ordinary promotional 
methods of large States is Australian and shows the influence" of 
industrial democracy upon the public services. From the outset, 
when the Australian Federal Service was established in 1902, the 
Public Service Act and Regulations laid it down that efficiency was 
to count as much as .seniority in promotion indeed, it was later 
established that efficiency was prior to seniority in the judgement of 
proinotability, and only when efficiency "tt’as equal sliould seniority 
be calculated. Promotions are made by the Public Service Board, ^ 
the extra-departmental authority over the Civil Service, upon the 
advice of the Head of the Department. The employees are given 
really e.xtraordinary safeguards the effectiveness of which is guaranteed 
by well-organized machinery. A promotion is gazetted, l)ut for a 
C('rtain time it is provisional. Within this time an appeal may he 
lodged by a civil .si'rvant who consider.s he has a better title to pro- 
motion. The court of review consists of one member of the Civil 
Service Commi.ssion and a representative of the Department's higher 
staff. The question is argued before these by the appellant per- 
sonally, or through any other official he nominates from the Public 
Service Association of which the appellant i.s a member. The olficial 
whose promotion is appealed against also has the right to put his case 
before this Court. Where the appeal is successful, the appellant is 
firomoted ; wliere it is disallowed, the provisional appointment 
becomes absolute. 

Considerable use is made of this machinery. “ For example ; 

^ System inauKuro ted by the Aet of 1922; ef. recommendations of Ruy.il Com- 
mission on I’ublic .Service Admini.stralion, p 4.") ff. 

“ The figures are taken from the Avtinnl JieportM of thr Ptfblir Scrrtr.e Commission* 
Oliserve that the number of applicants for diaputod promotions is much greater than 
this number : in 1927, 1,991 . in 1928, 1,900. in 1929, 1,419. About one in three of 
the appeals la on the ground of equal efficiency and greater seniority. The rest 
on grounds of aupenor efficiency. 
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Year 

Promotions 

Appeals 

Appeala 
ail owed 

192a-4 

1,200 (about) 

73 

7 

1924-f. 

- 1,264 

114 

9 

1925-6 

. 2,077 

463 

47 

1926-7 

. 2,.S04 

944 

48 

1927-8 

. 1,888 

405 

56 

1928-9 

. 2,40.') 

698 

87 

1929-30 

. 1,812 

557 

77 


The rights are no mere dead letter, and it does not take much acumen 
to guess that the Court will be kept at work in an increasing measure. 
The conclusions to be drawn from this institution are clear. The 
judgement of the promoting officer is under examination. He acts 
under the threat that, say, one out of ten of his decisions will be 
appealed against, and since he cannot know which of the ten it will 
be, he ia led to be careful in every case, and to rule out of his grounds 
for judgement those which would be untenable before the Public 
Service Board, which wants efficiency, and the associations, which 
are determined not to have any favouritism. It is a salutary check 
upon the official superiors, especially in so politicized a country as 
Australia. But there are secondary considerations. The promoting 
officer, against whose decision an appeal has been succc.ssful, must 
be placed in a very awkward position vis-n-tis his .staff, and especially 
the successful official. There must be some loss of subordination. 
Perhaps this is worth suffering if it purges bitterness from the Service, 
and enhances the sense of freedom. Against the loss of efficiency 
from insubordination one has to weigh its increase from the increase 
of vigour and contented work caused by the abolition of personal 
grievances. It is natural that there should be many appeals ; the 
increase in the few years of operation goes to show, perhaps, that 
the spirit of appeal will be encouraged whether there i.s any justification 
for it or not.'^ But a large number of years’ experience will be neces- 
sary before an adequate amount of material for judgement is at hand. 
There is no penalty for a frivolous appeal : indeed the off-chance 
costs the official noticing. That may be found to be a mistake. The 
appeals against disciplinary mca.sures have had a longer history and 
have already caused serious vexation and expenditure of time and 
energy. 

The developments we have traced in the solution of the problems 
of promotion are indeed instructive. It would surely be an amazing 

1 Report of Public Strrice Boards 1927-8. p. 19 : ‘ The Board is definite in its 
opinion thfit never before m tho history of tlio Commonwealth Service have the 
interests of the officers in the matter of promotion been so fully safeguarded as under 
tho present system. . . . That the percentage of appeals allowed by tho Board ia 
on the whole small is abundant evidence not that the syslem of appellate jurisdiction 
is defective, as has been represented in some fpiatters, but that much tare is exer- 
cised by the Department heads m making their selections for promotion to vacant 
offices.’ 
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sight to the average high official of two generations ago, and to the 
majority of members of representative assemblies, to see this loosening 
of the position of unchallenged authority over the subordinate staff. 
The limitation and control of the hierarchical power is indeed remark- 
able ; and it is entirely due to the democratic spirit and the growth 
of industrial representation. A few generations ago, men were moved 
by a degree, almost incomprehensible to our generation, of fear that 
any challenge to the chiefs of the hierarchy temporarily incarnating 
the State would issue in social disorder. Curious old theories of duty 
and subjection to the State, a sternness based upon vague and 
imquestioned prejudices, religious, family, economic, supported this 
.attitude. The other belief, that out of freedom issue strength and 
efficiency, has gained much ground, as well in otlier directions which 
we shall discuss soon, as in this. And further territory seems yet to 
he won. 


(5) EFFICIENCY AND THE RATING OF CAPACITY 

The U.S.A. and Classification. The common notion is that’ 
Civil Servants have lif<‘ tenure of their jmsitions. This is nowhere 
true in Jaw — for the law arranges for their dismissal or pensioning 
on grounds of redundancy or inefficiency. Yet in normal times, that 
is when no great changes must occur (as after a war), the Civil Servant 
has come by practioe to enjoy practically a life tenure, with super- 
annuation to follow. What are the grounds of this system ? Some 
are the result of accidental, some of c.sscntial, causes. In the former 
rlass are the origins in royal tenure when tlie master would maintain 
favourites in office regardless of efficiency ; the exceedingly confidential- 
authoritarian nature of the crown servant of earlier days ; the undue re- 
action against spoils. Among the more recent and essential causes are 
the desire of the chiefs to save the trouble of change, the pain of dismiss- 
ing others, the pressure of Civil Servants and their organizations (which 
is now paralleled in private industry), the fact that the Civil Servant is 
induced to educate liimself to a certain stand.! rd for the Service and 
to take the prescribed examinations, the de.sire to get good work 
by the promise of permanent employment (and speeial conditions re- 
garding discipline, civic rights, etc.). These motives have been rein- 
forced in their efiect by the difficulty of measuring the efficiency of 
Civil Servants. What cannot be measured must be endured, lest 
one is mistaken or accused of injustice and favouritism. It is notable 
that with the increased consciousness about the importance of the 
Civil Service, and the improvements in the technique of rational 
employmeut methods, every Civil Service bestirs itself to challenge 
the notion of necessary permanence in office and the rigidity of its 
conditions. 

The quest of efficiency, then, has led to attempts to expel the 



1360 MODERN GOVERNMENT [rr. to 

atmosphere of security and automatic advancement that persists in 
the public services, and this obviously depends upon whether efficiency 
can be ‘ rated No coimtry has gone further in this than the U.S.A., 
at least in theory. Its work may, when we have described it, seem 
pedantic and pretentious, but not a little of the world’s progress has 
been won by such work. Two things have combined to cause the 
U.S.A. to push the mechanism of ‘ rating ’ efficiency further than 
development elsewhere. The first is the fact that the Federal Civil 
Service (and the State Civil Services, for that matter) operate in a 
social environment intensely individualistic and acquisitive ; the lack 
of other traditions, the freshness of the social adventure, the spectacle 
of fortunes extorted from nature and fellow-men — all conspire to add 
a keen edge to the mental weapons of these gainful and self -realizing 
human beings. The Civil Service cannot avoid measurement in terms 
of this environment. Its collective and its individual services cannot 
be rated in a fashion very different from the Ford works or the Chicago 
stockyards. Individual service, efficiency, advancement and reward 
&rc inseparable terms : so are inefficiency and demotion (the oppo- 
site of promotion) and dismissal. Secondly, there is a tremendous 
interest in ‘ personnel problems ’, Taylorism, scientific management, 
and ‘ hunian engineering ’. These two influences, the individualistic 
acquisitive temper and the enthusiasm for scientific management, 
were strengthened in power by the general inefficiency of the personnel 
methods which long before the War generated a strong and persistent 
reform movement. 

From 1913 practical attention was turned towards the problem 
of heightened efficiency. A small now division was created in the 
Civil Service Commission called the. Division of Efficiency with power 
‘ to investigate the needs of the several executive departments and 
independent establishments with respect to personnel and for the 
investigation of duplication of statistical and other work . . . etc., 
etc.’ In 19 IG a Bureau of Efficiency independent of the Civil Service 
Commission was created to give effect, among other things, to the 
law of 191:1 proscribing the establishment and use of ‘ efficiency ratings ’ 
in the public service. ^ This law provided (Sect. 4) that 

‘ The Civil ,Semcc Commission shall, subject to the approval of the President, 
establish a system of efficiency ratings for the classified service in the several 
executive departments in the District of Columbia based upon records kept 
in each department and independent establishment with tmeh frequency as to 
make them as nearly as possible, records of fact. Such system shall provide a mini- 
mum rating of efficiency which must be attained by an employee before he 
may bo promoted ; it shall also provide a rating below which no employee 
may fall without being demoted ; it shall further provide for a rating below 
which no employee may fall without being dismissed for inefficiency.’ 


^ Of. Weber, Organized Efforts for the Improrements of Methods of Administration 
in the V.S.A., 1919 ; and cf. Short, National Administrative Organization of the U.8.A. 
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But no real investigation or progress took place until the appoint- 
ment of the Re-classification Commission in 1920. Tliis conducted 
one of the finest pieces of investigation ever accomphshed in the 
history of pubhc administration. Its terms of reference were the 
investigation of rates of compensation in the Civil Service and to report 
‘ what re-classification and readjustment of compensation should be 
made so as to provide uniform and equitable pay for the same character 
of employment. . . .’ ^ 

The Commission interpreted its terms of reference very broadly 
and found itself concerned with three main* problems : (a) promotion, 
(6) the relationship between efficiency and movement upwards in 
only one class and from class to class, and (c) classification of the 
service. 

As regards (a) and (b) the findings of the Commission were ; 

‘ that no uniform practice exists in the advancement of efficient employees at 
('ither salary or rardr, both of which are commonly referred to as “ promotion ” ; 
that salary advancements proper arc controlled by administrative officers, while 
true promotions are usually made as the result of non-competitive examinations t 
and that lack of assurance that efficient work will receive suitable reward injures 
the morale and reduces the efficiency of the entire service ‘ Because of the 
absence of an,\ centralized control over promotions and advancements, it is 
impossible to fioneralize about the methods in selecting persons for advance- 
ment whim a vacancy occurs. Some offices maintain fairly elaborate systems 
of efficiency ratings, and have a carefully developed plan for using them, includ- 
ing advisory committees, and some use an examination system for certain 
classes. In other offices the selection is made by the administrative officer with 
only such advice and as.sistauce as he may choose to seek in the p.artioular 
instance. In such offices the whole question turns on the administrator’s know- 
ledge of his loroe, his fairness and his judgement.’ ’ 

lilquity as between the various kind.s of work done in the Service, 
arid efficiency and good morale W'itliin each department, depend in the 
first instance upon a proper cLassilication of all the Services, and 
the problem of equitable promotion is dependent on the problem of 
proper cla.ssification. This is the lesson also of the Civil Services of 
Great Britain and Franco. 

Now the (hvil Service Act of the U.S.A. and its applicatory Rules '* 
provided jointly that the higher positions in any grade should be 
tilled by promotion unless no one was capable of filling the position 
vacant, and that promotions would only legally occur by examination 
or exemption therefrom by' the Civil Service Commission. But, as 
the Re-classification Commission observed, promotion was, in fact, 
badly organized, ,and the United States has sufiered the brunt of the 

^ Act, 1 March Sect. 9. 

® Part I, p. 20. Report, Congressional Joint Commission on ReclasBifiration of 
Salaries, 12 March 1920 ; 66th Congress, 2nd Sesa,, Document No 686. 

* p. 54. Cf. also Mayer, op. cit., 310 fi. 

* Sect. 7 of the Act of 1843> and Rule X, 1. 
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two results of this ; for more people than was aeoessary ‘ blind alley ’ 
occupations existed, and secondly there was a tremendous ‘ turn over ’ 
of employment, to which the petrification of opportunity was imdoubt- 
edly a contributory cause. ^ Although the Re-classification Commission 
advocated competitive examinations for promotion, ^ its recommenda- 
tions of the use of ‘ efficiency ratings ’ to be regularly made in the 
departments and checked by a central supervisory bureau were later 
given effect, and this system has been made the principal basis of the 
promotion and demotion system. Now before ‘ efficiency rating ’ can 
operate there must be some way of comparing like with like, and this 
brings us back to the problem of classification, an indispensable found- 
ation of equity and efficiency in any great organization employing large 
numbers of officials. 


(C) CLASSljaCATION 

The prolilem of classification may bo thus defined : to set all 
servants to work which is not too difficult nor too easy for them to 
do ; and then to treat all who do equal work, equally, and where 
there is a difference in the amount and quality of work done, to pro- 
portion reward to service. Upon proper classification depends the 
efficacy of recruitment, the possibility of creating a rational promotion 
system, and the equitable treatment of people working in different 
departments. The experience of all countries shows how necessary 
is Hucli classification, though indeed it is very difficult to establish 
and to maintain a dcvelojiing Service, and ])rartically impos.sible to 
satisfy the individual Civil Servant that he has been rightly placed 
in any particular category.® Without categories there is no calcula- 

Findlinf : ‘ Tbo Conunission fintln tliat there ifl a seneus discontent, 
accom)mmc(l by nii excessive luriiover and an^onj; the l>eal trained and most 
efficient enij)lriycc,s ; tliiit the morale of tlie personnel has been impaired; that the 
national service hnE liecoirie nnnttractire to a desiralde tyfie of technical employee; 
and that ilie (Tovernment lias ]nil itself in the position of M’nsting funds on the one 
hand and doin^ seiious injustJee (o imlividiuiJs on llie other, and of faihng to fill 
that degree of eHicieiicy in administration that a inoie equitable and uniform wage 
policy would bring about.’ 

Cf. p. 55 : * While most employcra, for the sake of maintaining a virile organiza- 
tion, arc wiiling to pay the cost oi rei-ruiting and training a limited number of pcrsoiiB 
to fill vucanciG.w, they have eome to regard an exce.s'iive turnover an an unneccssaiy 
expense and wholly undesirable.’ 

‘ The turnover rates for the li%'e con&ceutivc periods (eliminating temporary 
employee.s and reductions of foree) are 10 per eeiit. for the fiscal year ending 30 June 
1916; 16 per eeuJ, for 1917 ; 38 |>er eeiit. tor 1018; 40 per cent, for 1919; and 
33 per cent, for the first half of the fiseal year 1919-20,’ (Author’s Note : Of course 
in these post-war years a great reduetiuii ought to lie made liecause of the general 
uncertainty and reorganization of economic life.) 

2 pp. 123, 124. 

* Cf. the appeals against classification in the Canadian Civil Service. Dawson, 
The Civil Service of Canada (1930), Chap. IX Cf. also the argument of the Secre- 
tary of the Civil Service Clerical Association. Itoyal Commission (’S., Minutes of 
Evidence, loc. cit. Cf. Aui^trahan Civil Service, Report Public Service Commission, 

1923. 
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tion, HO comparifion, no relative assessments and evaluation ; and in 
a Parliamentary State, particularly where publicity and government by 
political amateurs necessitates easily grasped facts and figures, control 
ceases where categories end. Yet it is the placing in categories which 
is bitterly resented by the restive, the ambitious and the growing ; 
and only the paramount necessities of a control which has ceased to 
be personal, because the thing controlled is of too great magnitude, 
can justify its deadening effects. Even the crab, said William James, 
would very likely be filled with a sense of personal outrage at having 
itself classed as a crustacean and would say, ‘ I am no such thing. 
I am Myself, Myself alone.’ But the State is too large an employer 
to be able to make individual bargains with each of its servants ; such 
bargains would make Parliamentary control quite impossible ; nor 
is there any accurate standard available to the Pubhc Service, within 
itself, which could be used as a basis for the exact calculation of such 
individual contracts. The least amount of evil in State service is 
produced by the best classification. 

This is what the American inquiry fully realized, and indeed, no 
one contemplating tlie situation of the American Federal Civil Service 
at the time of the inquiry could have failed to realize the significance 
of proper classification. The only statutory classification in existence 
was a very old one, which divided the Service in clerks of four classes, 
First, Second, Third and Fourth. But the growtli of the Service, the 
lack of attention to re-classification, the spontaneous creation of 
Departmental designations and the curious way in which appropria- 
tions were passed in the Congressional system — where neither Treasury 
nor Cabinet, nor President, nor Congress compared the Estimates 
of the individual Departments all contributed to complete chaos. 
This unfortunate development received no effective check from 
f ile Civil Service Commission, for under the United States’ system 
of appointment and examination tlie individual Departments and 
clas.ses were taken separately and .arrangements made especially for 
them. The lie-classification Commission found 

‘ That the Government has no standard to guide it in fixing the pay of its em- 
ployees and no working-])1an for relating the salaries appropriated to the char- 
acter and importaiieo of tlie work for which such salaries are to be paid, and 
that the designations of positions now appearing in the book of estimates are 
inaccurate and misleading ^ 

There were clerks, Class 1. at 1,200 dollars, Class IT, at 1,400 
dollars. Class III, at 1,000 dollars, and Class IV, at 1,800 dollars, all 
performing the work of a position requiring the same duties and 
qualifications, and carrying with it the .same degree of re.sponsibility.^^ 
Congress was puzzled by the titles and cheated by the change of them — 

^ p. 44. * p. 47. 
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‘ Because of the practice of baaiug rates of compensation upon title 
of position only, it is not an uncommon occurrence to change the title 
of a position without change of duties so as to increase the salary of 
the incumbent.’ ^ Considered both inter-departmentally and intra- 
departmentally — 

‘ Equal pay for equal work as a standard of employment does not prevail in 
the U.S. Civil Service. To secure the application of such a standard some 
centralized agency would have to be forthcoming to saj^ what the wage should 
be and to sec that that wage and no other is being paid. The Government 
has had no such agency. Salary fixing is almost completely centiahxcd. In 
view ot this situation it i3 not in the least surprising that the statistics compiled 
by the Commission show that the Oovermnent frequently pays very much more 
to some employees than to others for the same work.’ 

For example, Junior Examiners in the Department of the Interior 
received 1,‘200 dollars, while those in the Treasury received 1,400 and 
1,800 dollars. All the ambitious, therefore, sought transfer to the 
Treasury ; and if they obtained it their previous training in routine 
Vas wasted and they further had to spend time in acquiring a new 
routine. The inequalities make transfer from one Department to 
the other— very desirable, witliin reason, as it prevents stagnation — 
a difficult process, since the salary differences operate as obstacles to 
free movement, liational criticism and reform of promotion methods 
were impossible since these varied from office to office, and meant 
something different- in each dopartraent. The consequence was the 
degeneration of the morale of the service which could be expressed 
statistically by the turnover of jobs which in ]91() was 11 per cent. 
The way out of this administrative morass lay in instituting conditions 
of employment the keynotes of which should be. eqmlij and uniformity - 

‘ fair trcafniciit to the employee on the basis of Ins service to the Government, 
fair return to the Government for the salary paid to the eraployeo, relative 
fairness to cm])loyees iii ditferent kinds of ixisitions on the basis of the nature 
of the duties performed, regardless ol departmental location, sex, or other con- 
sideration, and relative fairness to employees m the same kind of positions 
on the basis of their individual merits 

The basis of the .system was classification ; a special authority 
constantly to renew the classification ; the relationship of salary- 
scales to the grades then set up ; and a promotion system based upon 
Efficiency Datings, i.e. more or less exact statistical expressions of 
efficiency. The theory of classification involved the detailed analysis 
and description of every job in the Government service — this was 
actually done for over 100,000 situations. This recorded and defined 
a position — a specific job or office.® To the description of duties is 
added a summary of qualifications required for their execution, and 
the lines of advancement. 


^ p. 44 £E. 


* p. 29. 


Cf. liejyoTt, Part II. 
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AH Bimilar positions wherever they are in the Service constitute a 
Class. The next category inclusive of cognate ‘ Classes ’ is a Series 
of Classes or Services (or Grades as the Statute of 1923 designated 
them). These are grouped into the great Groups. The whole Civil 
Service fell, according to the Re-classification Commission, into three of 
these. Thus : There is a class of indexers in various departments ; 
some grouped into the Departmental Publications and Information 
Service ; this and other Services are grouped into (1) services involv- 
ing clerical, office or commercial work ; (2) skilled trades, manual 

labour, public safety or related work ; (3) scientific, professional or 
subsidiary work.i 

The essential importance of this method which difierentiates it 
from evolution in other countries, is its conscious and minute attention 
to the nature of the job. Other considerations have been of some 
influence, even if not paramount, in Great Britain. Ever since the 
inception of open competitive examination, at which time, naturally, 
a distinction, if a rough one, had to be made between the different 
classes, English thought centred rather upon the educational system 
of the country and the natural stages, secondary and University, at 
which its products were completed and sent out into the world of 
industry and the prohissions. Of course, a rough classification by the 
nature of the jobs was made mentally : their characteristics were 
enumerated in a broad unanalytical fashion, and then the classes so 
formed were related to recruits from the various grades of schools. 
It is not necessary to do more than refer to the fact that the original 
Macaulay scheme, the Macdonnell Commission and the National 


^ This Bcheme was ultimately replaced by tbe present legal arrangement under 
the Classification Act o£ 1923, thus : 

1. ‘ The Professional and Scientific Service shall include all classes of positions, 
the duties of which are to perform routine, advisory, administrative, or research 
work which is based upon the established principles of a profession or a science, and 
which requires professional, scientific, or technical traming equivalent to that repre- 
souted by graduation from a college or university of recognized standing 

2. ‘ The Subprofessional Service shall include all classes of positions, the duties 
of which are to perform work which is incident, subordinate, or preparatory to the 
work required of employees holding positions in the professional and scientific ser- 
vice. . . 

3. * The Clerical, Administrative and Fiscal Service shall include all classes of 
positions, the duties of which are to perform clerical, admmistrative, and accounting 
work, or any other work commonly associated with office, business or fiscal administra- 
tion.’ 

4. ‘ The Custodial Service shall include oil classes of positions, the duties of which 
are to supervise or to perform manual work involved in the custody, maintenance, 
and protection of public buildings, premises, and equipment, the transportation of 
public officers, employees, or property, and the transmission of official papers.’ 

6. ‘ 2'he Clerical-Mechanical Service shall include all classes of positions which 
are not in a recognized trade or craft and which are located in the Government Print- 
ing Office, the Bureau of Engraving and Printing, the Mail Equipment Shop, the 
duties of which are to perform or to direct manual or machine operations rcqairiI^5 
special skill or experience, or to perform or direct the counting, examining, sorting, 
or other verification of the product of manual or machine operations.* 

VOL. II. — 87 
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Whitley Council Reconstruction Scheme of 1920 proceeded on this 
basis, and to the fact that the notion is stiU maintained.^ 

But the tendency everywhere is for the natural classification to 
become more intricate as the Services expand, and then the employees 
complain of the injustice of any particular classification, since the 
educational basis of classification puts them into categories of work 
so broad that within them there is room for great inequalities of work 
and reward. There is much to be said for the English system— taken 
as an extreme type — but inefficiency must be the inevitable result if 
it is taken to extremes. Its great advantage is that it does not influence 
the educational sy,stem to adapt itself to its detriment by deviation 
from the lines recommended by the nature of the educational process : 
and secomlly, it reduces the scope of the ‘ crammer ’ for particular 
examinations. The American system classifies the jobs, and then 
expects the schools to provide the education to suit them. Its par- 
ticular merit is to relate the nature of the specific job to the mind- 
training required for it, and to produce a closer relation of capacity 
service and reward than other systems.- Yet it also is anxious to 
secure some contact with the schools. 

Efficiency Ratings. The Commission recommended the institu- 
tion of a uniform system for rating efficiency' and of correlating with 
this system rises and falls in salary, promotion, demotion and dis- 
missal. The gist of its opinion was thus expressed : “ 

‘ It is convinced, however, that tlu' measurement of individual efficiency 
is absohilely essential to insure jnat treatment of the empJoyeo and a fair return 
to the Government. Clearly the payment by the Government of a wage suffi- 
ciently hi^h to enable it to procure efficient service in competition with the 
rest of the world cannot be justified unless it is assured that efficient service 
will actually be- received, 

‘ The Conumssion can sec no way of securing such assurance except by the 
establishment of efficiency rating systems. These systems can be as varied 
in (’hai'acter as the needs of the different organizations and Imrs of work require. 
Obviously no single system can be devised that will be applicable to the entire 
service. Moreover, in the present formative stage of efficiency rating systems 
it is highly desirable that considerable latitude be allowed for experimentation 
with difTei'^nt systems even in the same or similar lines of work. At the same 
time, in ord(T to secure uniformity and to give each organization tlio benefit 
of the experience of others, the general supervision of some central agency is 

' Cf. abo cvuiencc of Mr. Meiklejolin, Civil Service Commissioner, Uoyal Com- 
mission C. S. {J929) Kvidence, jip. 58 ff. ; and W. J, Brown, Evidence, loc. cit. Cf. 
aiso fteport, KoyaJ Commission, 1031, p. 66. 

- Tile ITeiK’h sysfeni is a rough classification only. The German system is to-day 
a piiy-gruup .s\sleiii, which lia-s proceeded upon a rational elassitieation in tlu' Ameri- 
can manner. There are twelve pay-groups and sub-groups , e.g, the type for Group I 
IS Mmiatenal Councillor (^English Assistant Secretary) ; for Group 46, Supervisor; 
for 5a, Photographer, Lithographer ; 86, Woman Postal Assistant ; 10, Machinist, 
or Works Assistant, etc. ; 12, Stoker, Watchman. For a convenient exposition, see 
the Beatnien-Tabchcnhmh , 1930, and subsequent years (Sudau, Berhn). 

* p. 121. 
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necessary. Tull authority to install efficiency rating systems and to provide 
for their application in such ways as it may deem wise should be given to the 
Civil Service Commission, which would naturally seek the fullest co-operation 
of the various departments in the prosecution of the work. The actual deter- 
minations of the rating of individual employees should be left to administrative 
officers in the organizations concerned, but all ratings should bo forwarded to 
the Civil Service Commission and should be subject to its review and final 
approval.’ 

The Classification Act of 1923 set up the Personnel Classification 
Board to (1) classify and (2) review and revjse the uniform system of 
eificiency ratings setting forth the degree of efficiency for (a) an increase 
m pay where the maximum is not yet attained, (b) continuance at the 
existing rate without increase or decrease, (c) decrease, (d) dismissal. 
Each employee was to be rated by the head of his department in 
.iccordance with Ibis scheme of rating. ‘ The current ratings for each 
grade or class thereof shall be open to imspection by the representatives 
of the board and by the employees of the department under conditions 
to be determined by the board after consultation with tlio department 
heads, ’ The Personnel Classification Board is, appropriately, composed 
of the Director of the Bureau of the Budget, on<‘ representative of the 
Civil Service Commission, and the chief of the Bureau of Efficiency. 
Owing to various political manoeuvres in the Senate of a particularly 
nauseating kind, with which we have nothing to do, the Board was 
c-rijipled m its attempts to carry out the re-classification (the Bureau 
of Efiicicncy was to blame), and the construction of tlio Efficiency 
Rating Scheme was carried out in the Bureau ot Efficiency. 

Let us examine the scheme. (The reader should have Appendix I 
befoie him.) ft is liighly ingenious and very well illustrates the 
intcuse longing for a mathematical gauge of official capacity and 
the extent to wdiich such an object can be produced. 

The first document is a General Circular to Heads of Depart- 
ments and independent Estabh.sliments. * It explains the system. A 
rcjiort upon each official is to be made every six months on a special 
Form called the Graphic Rating Scale.” A number of service elements 
are selected and appear upon this Scale — they ordinarily number 
filteen, but a sixteenth is kept for Physical Ability needed in certain 
positions in the Custodial Service. For the clerical and administrative 
Staffs the number of elements — that is quahties — used in rating an 
employee varies from four to ten, being usually five or six, the exact 
number depending in all cases upon the nature of the duties performed, 
ft is clear that every cla.ss in the Service needs for the exercise of its 
functions a different combination of these elements. Not only this, 
among these elements some are more important than others. There- 
lore, not only is a selection of the elements necessary, but also a 

' Bureau of Efticioncy, Efficiency Ratings, General Circular, No. 10. 

* Appendix No. 1. 
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‘ weighting ’ of them, according to their importance, and this is 
expressed in percentages. Only experience can say what elements 
are necessary and determine their weights. 

It may be asked, why stop at fifteen elements ? The diversity of 
human occupation and services Is more minutely divisible than 
these. The answer is that division has somewhere to stop, for without 
simplicity there is no understanding, and without understanding there 
is no control. Once more the need for comparison and control of a 
multitude of officials by a single mind (the Personnel Classification 
Board and Congress) dictates the situation. Further, the greater the 
sub-division, the more room for departmental choice of the elements, 
and again the difficulty of judging the relative merit in the aggregate 
of one official and another. Yet this analysis of human qualities is 
necessary in the public, service because the. principle of free price-making 
and free profit-making has been discarded as the consumers’ check upon 
the producers’ aptitude, and any control is therefore bound to be on the 
ingredients which may compose efficiency. 

‘ It will be noted says the Circular,* ‘ that certain service elements — some 
no doubt desirable for efficient performance — have been excluded from the 
list, to secure the greatest possible simplicity. Where variations from the 
element combinations shown in tJie table are contemplated, the principle of 
rating only service elements which aro plainly essential to satisfactory perform- 
ance should be rigidly adhered to.’ 

In those words which 1 have italicized, only, plainly essential, satis- 
factory performance, and rigidly, lies all the being and nature of the 
Services administered by the Stale. We cannot here reproduce in all 
their detail the service elements on the Graphic Rating Scale — they 
will be found in Appendix I. Here is the gist of each ; (1) accur- 
acy ; (2) dependability ; (3) neatness and orderliness of work ; (4) 

speed with which work is accomplished ; (5) industry, diligence, energy 
and appheation to duties ; (6) knowledge of work ; (7) judgement, 
common sense, wish to profit by experience ; (8) success in winning 
confidence and respect through his personaUty ; courtesy and tact, 
control of emotions, poise ; (9) co-operativeness ; readiness to give 
new ideas and methods a fair trial ; obedience to the management ; 
(10) initiative, resourcefulness, inventiveness ; (11) execution (of work, 
not of people) ; (12) ability to organize, abihty to delegate authority, 
to plan work ; (13) leadership (ability to get co-operation of subordin- 
ates, decisiveness, self-control, tact, courage, fairness in dealing with 
others) ; (14) success in improving and developing employees by 
informing them, developing talent, arousing ambition ; (15) quantity 
of work (to be used only when accurate and competent output records 
are kept). Thus the U.S.A. succeeded, by five points, in putting the 

>p.3. 
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English Report Form in the shade. It is an interesting analysis of 
psychological working qualities. 

The Rating Ofiicers are informed of the Service Elements for each 
Service, Grade and Class in a special Table of Notes. i Neatness and 
orderliness of work are unnecessary extras. A supervised Social 
Service Worker (Sub-Professional service) needs of 

Per cent. 


Reliability ....... .‘10 

Neatness and Orderliness of work • . . .8 

Industry, diligence, etc. . . . . .22 

Knowledge ....... 14 

Judgement . . . . . . .10 

Confidence-winning ...... 8 

Co-operativeness. ...... 8 


100 

and, finally, a humble clerk, of the clerical administrative and Fiscal 
Service — N on- Super vi sory — needs 


Per cent 

Accuracy ........ 40 

Speed ........ 30 

Industry ........ 20 

Knowledge of his work . . . .10 


^0 

Now to each element there is attached a scale, ranging from the 
greatest efficiency of that quality, 100 per cent., and going down to 
about 60 per cent, which is, however, counted as zero. It is a kind 
of clinical thermometer of the Civil Service, the calibrations of which 
have a value of 1 per cent, down to 80 per cent., then 2 per cent., 
and between the fourth and fifth position of 5 per cent. Above 100 
degrees no servant is bad enough to stay in that class — he should 
leave it for another ; below the official zero he should, as far as that class 
is concerned, expire, his unofficial shade being allowed, nay, pressed, to 
depart into the realm of private enterprise. Let us take two examples. 
A tax official needs Service Element No. 8 in a singular degree. “ 
It is, ‘ Consider success in winning confidence and respect through 

' Notes to the Table of Service Elements and Weights for Classes, Personnel 
Classification Board, Form No. 12. 

^ The cuvular says (p. 4) : ‘ “ Personality ” is provided principally for use in 

rating employees who are required to come into official contact with the public, 
hut it is also used for minor supervisory positions when “ leadership ” is not an appre- 
ciable factor.' 
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his personality ; courtesy and tact ; control of emotions ; poise 
The Rating Officer lets the mercury of his judgement run up and down 
the scale of efficiency : at 100 degrees it touches Inspiring, at 90, the 
official is only unusually pleasing ; if the official is somewhere between, 
there is no designation ; he is anything between 99 or 91 degrees. 
But he may be usually pleasing ; and at 80 degrees he is only Pleasing. 
Sometimes the Hating Officer is forced to meditate upon the inequality 
of human conditions -after 80 degrees there is a tremendous drop of 
1,') to 6.5 degrees : Weal: ! and last thing of all that ends this strange 
official history ’ is — Rcpelient ! at 55 degrees. Consider Service Element 
13 : Leadership. The scale shows : Most capable and forceful leader 
possible. Very capable and forceful leader; Capable leader ; Fails to 
command confidence ; Antagonizes subordinates. 

Departmental Rating Officers mark the scale in those elements 
already eotnbined by the Bureau of Efficiency or Personnel Classification 
Board. In pitching their mental mercury at a standard they are 
instructed to have in mind ‘ reasonable performance standards for the 
■ eompensatioii grade in which that class is found ’. When the rating 
is done. Reviewing Officers in the Departments compare the rating of 
different Rating Officers, and smooth out the results of abnormal 
variation.s of standard, Thc,se are then submitted to a Board of 
Review (a number of higher departmental officers). The Board 
discovers the percentage per element, multiplies it by the weight 
assigned to that particular element, .and finds the weighted average 
by totalling the weighted clement ratings, and pointing off two 
decimals. The Board of Review are informeil in a scries of ‘ Sugges- 
tions ’ how to control the ratings.* They are expected to prorate 
the rating.s up or down in order that the final ratings should come to 
an average of from 80 per rent, to 8t per cent, for acceptable workers. 
The result i.s the final eiricioncy rating. A Report is drawn up in 
order of the efficieney ratings. 

The eligibility of employees to receive specific salaries within the 
grade ranges, on the basis of their efficiency ratings, is as indicated 
in a sjiccial table. For example, in tlie Profe.ssional Service, Grade 3 ; 
Efficiency Rating.s correlated with Salary Rates are : 


Percenlagf. 

Dollars. 

0,5-69 

3,000 

70-74 

3,100 

75-79 

3,200 

80-84 

3,300 

85-89 

3,400 

90-94 

3,600 

95-100 

3,600 


* Notes for Boards of Review, Bureau of Efficienoy, 17 November 1924. 
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The attainment of the percentage is followed by a rise in salary 
rate within the grade ; any fall in efficiency from this results in a fall 
in salary rate. As regards the incompetents, the rule is that an 
employee whose efficiency rating falls below 65 will not be continued 
longer in the work upon whidh he was engaged during the period 
covered by the rating. He should be assigned to duties more nearly 
commensurate with his ability, in an inferior classification grade, 
and his compensation should be fixed at a rate not in excess of that 
given for the 80 per cent.'s efficient of that grade. Should no suitable 
vacancy be available in an inferior classification grade he should be 
separated from the Service for inefficiency. 

SURVEY 

I have entered into some detail in discussing this scheme, not because 
it is possible to praise or blame its results — for as yet there is no 
reliable information obtainable as to them — but because the whole 
•scheme is a fine illustration of the devices which the modern State 
IS forced to accept if it wishes fo secure as strict a control over the 
efficiency of its employees as any private employer does. It is a 
tremendous apyiaratus, anil a very delicate one, to have to operate, 
but short of a high degree of native public-spirit, enterprise and 
freshness of mind in the Civil Servant, there is no logical escape from 
such a system of control, if efficiency is really desired. If every penny 
is counted, and if for each penny the maximum of return is to be 
obtained, some such scheme is indispensable. For, as we know, the 
general defect of a Civil Service is its sheltered position. It is sheltered 
from the risks of trade fluctuations, from the thousand and one en- 
vironmental and human vagaries which make all the difference between 
bu.siness success and failure. Its p.ay and other conditions of employ- 
ment are not subject directly to what it can make by its service to a 
consumer who has alternative sources of supply. Its contract is 
founded upon one of the surest and mo.st unchangeable bases ; the 
authority of the State, the need people have of the State, of Order, 
if not of specific services. And this foundation gives a sound title 
to taxation — the source of salaries. 

Without, however, the possibility of movement, of fresh currents 
of desire, a standard of attainment and accountability, without risks 
and threats, fluctuations in reward and punishment, the average 
human being tends to fall into a state of unenterprising complacency, 
fitting his habits and mode of life to his predetermined pay and position. 
The most universal popular complaint about the Civil Service is the 
somatic condition at which even fresh entrants ultimately arrive, and 
the disease is caused by lack of incentive. The mind and body simply 
are not kept on the stretch, and they cease to be creative. It is a 
condition which is comfortable for the civil servants, and for the 
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order and legvilarity of the Service ; in the slick performance of routine 
it is providential — not a single imexpeoted thing happens ; but for 
Society it is apt to be a loss. Security of service and regularity of 
advancement are indispensable for some occupations in life, though 
the argument may be driven too far »■ but for the mass of men they 
cause enterprise to run down to the minimum point at which slackness, 
though existent, is undetectable. Both the Enghsh and the American 
schemes are designed to restore movement, hope, despair, acquisitive- 
ness, and so stimulate efiort. This problem will become more serious 
in proportion as the Stat6 proceeds to the further sociahzation of 
services ; it is not unknown in the great monopolies of to-day. In 
proportion as the circle of private enterprise decreases, the oppor- 
tunities of comparison of conditions inside with conditions outside 
the Service will decrease, and in proportion as laws are made, the 
activity of Civil Servants is at once dictated and confined. Further, 
the greater the number of services rendered by the State without a 
price, a direct quid yro qua, the fewer wiU be the bases for accurate 
rating of the produce of officials. The system we have just described 
is a perfect illustration of the extent to which judgements of the Civil 
Service are linguistic rather than numerical. Efficiency Rating 
Schemes will become more and more universal, and even as at the 
present time. Parliaments have come to demand that Estimates and 
Accounts be presented to them in a form enabling comparison to be 
made between units of expenditure in one Department and another, so 
must they, if they desire, in whatsoever form, to retain the control of 
the Executive, obtain an insight if not an actual control, over the 
Efficiency Rating machinery — the Boards of Review and the rest. 

Whatever the actual outcome of the American experiment, it is at 
least a valiant and capable attempt at finding a solution. We may, 
according to the amount of cynicism in our character, smile a little 
grimly' at their belief that human nature is so to be analysed, cahbrated 
and recorded, and that this is a practicable way of controlling it. But 
stranger things than that already exist in human institutions — e.g. 
you cannot become a Civil Servant without an examination. And 
with a change of social forms and State activity stranger things yet 
wiU be generated.’ 


^ Cf. Telford (yeoretary, Civil tSorvice Assembly of the United States and Canada), 
in Journal of Public AdmmislratioUf July, 1930, 363 ff. : * Nor in the United States 
are we ready to axicept the dictum that, otice “ ^tablished ”, the civil servant must 
be kept and protect^ in the Service iiidetinitely ; we know that our methods of 
selection and promotion are faulty, that the promising recruit frequently in practice 
proves to l>e a “ dud ”, and that the State as an employer must protect itself from 
the mistakes it has made in recruiting by getting rid of the misfits, the incompetents, 
and the drones. Wo even go so far as to believe that the nuiversity-trainod engineer, 
physician, or accountant probably can best servo his State, his profession, and himself 
by weaving in and out of the public service as he advances in his profession, working 
in positions in the public service, in large commercial organizations, or even as a 
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private praetiUoner m seems to him best at various stages in his ooreer. We want 
also to avoid the attitude of many British civil servants that anything which has 
been done in a certain way for a long time is ipao facto sacrosanct, and in its place 
fo cultivate the spirit of letting serviceability to the public, rather than tradition, 
determine methods and practices. 

‘Above all, in the United States and Canada, we look askance at the British 
(;UBtom of not lelating pay closely to wcA’k. In our public service, we find that many 
of the young men and women who, on entrance, give groat promise of brilliant per- 
formance in practice do not rise to their opportunities and cannot be given duties 
to perform which justify any except very modest rates of pay. In other cases, we 
have a plethora of brilliant material and find ourselves unable to assign to all of 
the able persons in the service duties and responsibilities which would justify high 
rates of pay ; though capable of doing ro-sponsible, work, they must confine their 
activities to the performance of more or less routine tasks because the number of 
higher positions is limited. In neither case are we willing to advance the maximum 
rates of pay beyond definitely fixed limits simply l)ecause these men and women 
have certain quahfications, because they are capable of doing better work, because 
they have served long and faithfully, or because of their real or alleged needs.’ 



CHAPTER XXXIV 


DISCIPLINE; CIVIL SERVICE MENTALITY; AND CIVIC 

RIGHTS 

LA t'ONCTION OBLIGE / 

T he giiitifioatioii of ambition, the acquisition of power, and 
increases of salary, are not the only incentives to good and 
better work. Often, indeed, these incentives cannot operate. 
Where a settled state of establi.shment has been readied, where all 
_the prizes and the risks are foreknown, these tend to lose their virtue 
owing to their certainty, and States have found themselves conipelled 
to introduce eodo.s of discipline, more or Ic.ss detailed, more or loss 
severely enforced. The means to the cuforcernent of the conditions 
of work in private industry are well known and may be violent : the 
employer in person, or his representatives, the foreman, the sub- 
directors, the managers, are watchful for threats to the profit-making 
capacity of the firm, and the lame, the crippled, the incapable, the 
recalcitrant, may suffer many penalties up to the point of dismissal 
or enforced resignation. The non-competitive,, sheltered nature of 
the public services blunts the edge of indubtrial discipline, for one 
cannot oalciilato quite so well how many pounds will be lost by certain 
specific behaviour'. Eiirther, the jmblic services have a special dignity 
of a like kind to, but different in degree from, the great professions 
of medieine and law. They arc, in its concrete form.s, the State, and 
they may not beliave as lesser associations are -wont, in their every- 
day contact with their enstomers and their colleagues. 

We are now concerned principally with limitations on the activity 
of Civil Servants designed to secure efficient work. In this matter 
Germany ha.s the longest experience and is, indeed, the pioneer. 
Her rules are publicly known and constitute a large and definite 
chapter in constitutional jiiri.sprudence. Many commentators have 
analysed and explained these rules, and the Disciplinary Courts have 
built a remarkable series of decisions upon them. 

The main duties ^ of Civil Servants follow : 

^ 1 follow principally A. Brand, Das Bemnltmrecht, 2nd Edition, Berlin, 1920 ; 
Sohnlzc Simons, Die licdiUprcchung des Bf’ichsdi'izphnarhofs, 1926, Sect. 8; Hats- 
chek, Deutsches und Prcussischcs StaaisrccM, 1921 and 1922; and H. Assman, Die 
Diemlvergehen der deutseken Beamten, Berlin, 1926. 
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(1) The Civil Servant is required conscientiously to discharge his 
office and all the duties directly appertaining thereto, in accordance 
with the Constitution and the laws, to obey the official orders of his 
superiors, in so far as they are not contradictory to the law, and to 
behave worthily of the respect accorded to his office. 

The obligation of obedience to a superior does not extend to action 
and judgement while member of a board. On the contrary, the official 
is there expected to observe only the laws and statutory orders, and to 
make his decision and give his vote quite independently, according to his 
free judgement, and the dictates of his conscience. He must never 
allow himself to be moved from this free decision by the fact that his 
superior is a colleague on the board and differs from him in opinion. 

It is not the business of an inferior to question the material value, 
the policy, of his superior’s order He is sheltered from responsibihty 
if the command passes four tests : it must be (a) within the local and 
material competence of the superior, (6) and of the subordinate, (c) 
not contrary to the laws and the Constitution, and (d) regular in form. 
When the official does not obey, it is at his own risk. He becomes 
liable to disciplinary penalties if his disobedience is declared unjustified 
by the higher authority or the disciplinary judge. Only an immaculate 
judgement on the part of the inferior will avoid a penalty. When the 
official is in doubt, therefore, he is counselled to obey, and then make 
a complaint afterwards. 

(2) Civil Servants must carry out the duties of their office with the 
greatest sincerity and probity, without regard to private advantage ; 
with the greatest impartiality, with all industriousness, and care. 
The official must be especially on his guard against partiality. Various 
decisions have made clear the meaning of this rule. For example, 
an official whose personal intere.st is likely to be materially affected 
in the exercise of his functions must withdraw from such an affair. 
No money may be accepted for benefits conferred by official activities. 
As to capacity to fulfil his duties, sheer ignorance, physical inabil- 
ity, or mental aberration would not lead to disciplinary action, but 
to direct and unchallengeable exclusion from the Service. But the 
law acts with a disciplinary intention where such incapacity is or may 
be brought on by the official’s voluntary behaviour, for example, by 
dissipation, drunkenness, or waste of time such as that of him ‘ who 
without permis.sion from his superiors seeks out a colleague during 
service hours and talks over a private matter for an undue length 
of time Qdngere Ze.il) ’. i Beyond this there are many special rules, 
specially appropriate to different classes of work. For example, 
extraordinary weight is laid upon the impartiality and incorruptibility 
of the officials (Schulze-Simons, No. 45), and upon the absolute in- 


^ Brand, op. cifc., p. 424 and footnote. 
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violability of secrecy of posts, telegraphs, and cables. We find aunilar 
special miles in the Civil Services of other countries also.*- 

(3) Civil Servants must keep punctually to the hours of arrival at 
and leaving their work. These hours are fixed by the Ministry of the 
Interior, and special variations are made by the difierent Departments 
for special reasons. But an attempt is made to maintain uniformity 
in the same t5rpe of services all through the Reich, State, and Local 
Authorities. The Departmental chiefs can make arrangements about 
the ‘ free afternoon ’. 

(4) Without the official’s having a legal claim to extra pay, an 
extension or alteration of existing functions may take place, so long 
as the new work corresponds to the training and capacity of the official, 
and is not of an entirely different nature, and is derogatory neither 
to the normal activity of the official nor the honour of his rank. 
(Officials delicato in health must be treated with special care.) When 
special help is demanded during a strike to make up what the strikers 
would normally have done, all officials are obliged to obey — even 
higher officials are obliged, where necessary, to do purely physical 
labour. 

(5) Civil Servants arc obliged to be truthful in official dealings, 
even when they are under a charge, and they must not pass over in 
silence important facta the disclosure of which is of concern to the 
Department. This obUgation of candour and truthfulness extends 
to information which is demanded about extra-official behaviour. 

(6) Respect for superiors is demanded, outside as well as inside 
the office, even when the superior is objectionable in character and 
demeanour. The forms of this respect have been construed in terms 
of superlative subtlety. You may not omit the usual daily greeting, 
but women cannot be expected to greet their superiors first ^ ; when 
your superior enters the room you must rise ; and then, towards all 
officials, inside and outside the office, a respectful attitude must be 
observed, especially to any of a higher grade ! The president of a 
Staff Council must preserve this respectful attitude even during the 
course of his presidential duties ! There has twice arisen before the 
Reich Disciplinary Court, ^ the case of a superior officer in an altercation 
with a drunken inferior, when the Court wisely ordained that the 

^ Cf. British Kevenue Officials (Administration Volume of the Instructions Books) : 

‘ Having reganl to the technical and frequently contentious nature of the work, it 
ifl not always easy to satisfy taxpayers as to their obligations and rights under the 
Income Tax Acts, and it frequently happens that a taxpayer feels a sense of grievance 
for which there may be no giounds apparent to a member of the staff. In such caseb, 
patient attention and a courteous explanation of the pomt at issue will do much to 
remove any sense of grievance and expedite the settlement of a case,’ etc., etc, 

* A Civil Servant has answered this difficult question thus : ‘ A woman Civil 
Servant nods first to a man when he is a superior officer, very old, or has otherwise 
a generally higher social standing.' 

^ Schulze-Simons, 22.6.22 and 18.6.24. 
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superior officer is bound to break ofi the conversation and retire as 
soon as the altercation threatens to become heated ; and, should he 
not act in this way, the superior is held responsible for the ensuing 
behaviour or insult. An inferior officer has aright to charge the 
superior with insulting him, bilt in the course of such a charge he 
must maintain the regular etiquette ; and a superior officer is obliged 
unequivocally to withdraw any unfounded charge against an inferior. 

(7) ‘ In their intercourse with the public, officials must always be courteous. 
They must avoid roughness and apathy ; they must be friendly and obliging ; 
must try to further the affairs of all who appeal to them, and readily give advice 
and information to persons who arc ignorant of the law and official routine, 
providing that official duties or the legitimate interests of others are not opposed 
thereto. Quiet and circumspection must be observed, for procedure may 
easily awaken an impression of violence and prejudice and make difficult the 
execution of business. The mode of dealing with the public also depends in 
a certain measure upon the educational level and the breeding of the individual, 
and the right way here will be indicated by the natural tactfulness of the official. 
Officials must be helpful to each other.* ^ 

(8) Officials must not allow insults to pass unnoticed, lest tbe 
Service should suffer degradation.* By the Criminal Code (Clause 196) 
an action lies against persons who insult an official {Beamtenbeleidigung), 
In cases where the official is in doubt about the significance of the 
insult, he may consult his superior, who may take an action for insult if 
this occurred during the exercise, or otherwise in respect, of the official’s 
duties. Indeed, to maintain the dignity of the State (as authority) 
the superior may not consider whether the official was personally hurt 
or not, and whether or not he desires an action to be taken. It is the 
office. Authority, which is of paramount importance. That this is so 
is proved by the opinion (which is, however, a subject of dispute) 
that the Department has a right to forbid an official from taking action 
if the publicity of court proceedings would prejudice the interests of 
the Service. In such cases, it is held by jurists of good repute, the 
personal claim of an official to satisfaction must give way to the 
interest of the Department. 

(9) A long series of laws. Orders, and Departmental Minutes, 
enjoin such behaviour in non-official life that the dignity, confidence, 
and respect bound up with the office shall not be disadvantageously 
affected.® The Fredcricldan Code, the Allgemeines Landrechl, already 
forbade irregular life, gambling and the contracting of debts, and 
condemned officials who made themselves despicable by base behaviour. 
Officials connected with any financial departments are forbidden to 
speculate, and this as well as drunkenness and frivolous contracting of 

* Translabod almost verbatim from Brand, pp 427, 428. 

® Schulze-Simons, p. 231 ; 22.12.13. 

* Cf. for France the doctrine (J6ze, II, 91) of diguiU de la vie privie. Its derogation 
18 a Service faidt subject to official discipline. 
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debts may result in dismissal. Nor may an official deliberately 
endanger ffis health or protract his convalescence by foolish behaviour. 
In short, 

‘ every official must in his extra-official life have regard to the special obliga- 
tions which his official position imposes upon him. The official must therefore 
so order his general way of life to conform to prevalent opinions on virtue, 
manners, and morals. This duty he owes, not only to his master, the State, 
to which he stands in a special relationship of loyalty, but to the whole of 
officialdom, which ought to suffer in its ranks only worthy professional colleagues.’^ 

The jurisprudence on this subject — the general moral behaviour of 
officials in their private lives — is voluminous. For example, careful 
distinctions, which we need not investigate too closely here, are made 
in the matter of sexual relations, in order to separate Self-regarding 
from Service-regarding behaviour. Some behaviour is immoral, but 
not subject to disciplinary action, or there may be immediately 
immoral behaviour with an ultimately moral purpose. As soon as 
such behaviour becomes pubhely known ^ and can redound to the 
discredit of the Service, a breach of discipline has been committed.® 
This discipline is especially strict (quite naturally) in relation to school 
teachers, and marriages must be notified as soon as they take place, 
including the name and profession of the father-in-law.* Again, 
drunkenness, occasional and chronic, is classed according to its efiect 
upon the official, his co-operativeness, his dignity, and the degree of 
responsibility and sobriety strictly required for his work. Police 
officials have especiaUy severe obligations of sobriety. In the matter 
of contracting debts, not only is the official himself watched, repri- 
manded, and fined when the matter becomes serious and damaging 
enough, but he is expected to stop his wife from frivolous domestic 
economy ! Games of chance may be played, in good company, so 
long as one's economic independence is not thereby jeopardized ! 

(10) No official may take on any additional offices or employments, 
other than those for which he has asked and obtained permission of 
the appropriate Departmental authority.® It is an axiom of the 
Service that all the official’s time and energy must be devoted to the 
proper fulfilment of official duties. (The right to take part in political 
activity is a special case to which we later devote special attention.) 
Paid membersliip of boards of directors or management of a limited 

^ Brand, p. 429. 

* The Prussian Kupremc Administrative Court, in 1912, -would not punish an ofiicial 
for visiting a cafe whore waitresses serve, since no obligation not to do so existed 
—but there was an obligation not to go beyond the bounds of decency in an acquaint- 
anceship with a waitress in such a public place. (Assman, p. 68.) 

* Schulze- Simons, pp. 252, 253, and 266, gives various cases. 

* The seventy of the rules was originally most marked in the financial depart- 
ments — at one time previous permission to marry had to be asked for and granted. 
The existing situation is regulated by the Order of the Finance Mimstry, 25.1.22. 

° Cf. Brand, Part VIII, Sects. 147-52. 
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liability company, co-operative society, or any other profit-making 
corporation is entirely forbidden to whole-time officials, but mutual 
provident societies do not fall under this ban. Other types of sub- 
sidiary employment, like agencies for insurance companies, trustee- 
ships, accountancy, editorship ctf periodicals, coaching, the carrying 
on of a craft or trade, require no permission. No such permission is 
given for the management of a public-house or an open stall. The 
wife, children, and servants of an official are given permission to carry 
on only th«se trades which are not likely to result in the degradation of 
official dignity. Nor is the official now given permission for continuous 
and regularly paid professional orchestral and concert performances. 

(11) The Civil Servant must observe official secrecy. 

These duties form a comprehensive code of behaviour which the 
Civil Servant is obliged to respect. Penalties of various grades up .to 
the point of dismissal are attached to them, and their intention is to 
maintain the efficiency of the Service. No State is without them, 
although there are differences of content and form. The tremendous 
difference between Germany and other countries is this : that while" 
she has a code stated quite publicly in a convenient form. Great 
Britain has only an incomplete set of Treasury Circulars and Minutes 
and Departmental Rules, without, coherence and iminformed by a 
deliberately applied mind,'- the U.S.A. departmental rules and a few 
clauses in certain statutes,''^ and France has only a number of principles 
flowing from the general axiom that the Service must serve the State, 
and these principles are enunciated occasionally by the Consnl d'Stat.^ 
Secondly, whereas the Continent has a regular set of law courts 
(administrative tribunals for the most part) which are competent in 
this matter, England relics upon the ordinary sense of justice of the 
Departmental chiefs (which may or may not be a valuable safeguard), 
and in the final resort upon the Minister and the Treasury, in serious 
cases, and extraordinary tribunals when a particularly striking scandal 
occurs, as in the Gregory case, and the U.S.A. upon the head of the 
department.^ In a later section Continental procedure, with its 
regular safeguards for official and State, is discussed. 

These rules are ubiquitous and ever-present threats, and the 
essence of their purpose is subordination and devotion. They are, 
in fact, of the nature of a State religion ; they arc those command- 
ments which issue from the nature of the State, and are based upon 
the desire to maintain the State. An analysis of the nature of any one 
of these obligations ultimately ends in revealing some aspect of the 
general nature of the State — whether it be Authority, or Order, or 

^ Cf. Royal Cornmi.ssion (J. S. {1<»29), Introductory Memoranda (0;» 40), j). iv ff. 

* Cf. Annual Reporls, Civil Ser^ace Commission, Directory and I'rohihitory Sta- 
tutes, and Rules. 

® Cf. J6ze, op. cit., Vol. II, Chap. 2. 

* As regards dismissal cf Mayer, op. cit., p. 492 ff. 
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Service, or Impartiality among the varioua social contestants for power. 
Given the nature of the State one can, on the contrary, work back to 
these rules ; they are the inevitable expression thereof ; and who 
wills the one wills the other. Some may be practised a little too 
roughly, some too mildly ; some ilay be antiquated and deserve 
abolition, and again there are others which ought to be included but 
are not. But in their substance they are calculated to create a men- 
tality and supply incentives so that the public services miy operate 
effectively in spite of the fact that the rather violent discipline — the 
economic fears and aspirations -of the competitive and p.ofit-making 
world is absent. They are in part a substitute for the rough justice 
of the manager, the foreman, and the customer's dissatisfaction with 
services and commodities produced by the, private ('mployec. But, 
of course, the great monopolistic businesses of the modern world, 
especially where their market is inelastic, are obliged to adopt similar 
methods to secure steady creativeness, and, in fact, they do so. 

The Civil Servant is obliged to eschew certain satisfactions for the 
’benefit of the Service. For example, in the Gregory case, the Board 
of Inquiry said : 

‘ A Civil Servant is not to suburdinato his duty to his private interests ; 
but neither is he to put himself in a position where Ids duty and his interests 
conflict. Ho 18 not to make use of his ofticial position to further those interests ; 
but neither is he so to order his private affairs as to allow the suspicion to arise 
that a trust has been abused or a confidence betrayed. These olfligations are, 
we do not doubt, universally recognized throughout the whole of the Service ; 
if it were otherwise, its public credit would be diminished and its usefulness 
to the State impaired,’ * 

The general rule necessarily holds good in every case where a special 
art or craft is pursued. Discipline is severe in proportion to the 
excellence of attainment sincerely desired. Bernard Shaw does not 
drink tea, cofiee, or alcohoUc liquors, mainly because he is loyal to his 
craft : has he not said, that without them he kills nine out of ten 
thoughts, but having consumed them he loses the power of self- 
criticism 1 The most splendid code of systematic self-discipline is 
the Book of Spiritual Exercises made by Ignatius Loyola for the 
Jesuit Order. The novice passes twenty-eight days in devotional 
retirement. In this seclusion he is humiliated by the memory of his 
past life and troubled with a vision of future labours and sacrifices. 
He then leani.s the life and works of Christ, and chooses the specific 
path upon which he tliinks to tread towards the divinely appointed 
goal. He is helped to enter into the spirit of the way of salvation 
made known by the Saviour ; and before the resplendent light of this 

^ Report of the Roard of Inquiry ... to invoatigato certain statements affecting 
Civil Servants, Cmd. 3037, 1928 ; p. 21. It ir interesting to observe, throughout 
the whole of that Report, the constant insistence that without the proper rules and 
the appropriate ethic the Service would lose public confidence. 
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levelatacm the novice annihilates his average nature and surrenders 
for ever to the commands and prohibitions adequate to the duties which 
he has now come to expect of himself. Each day starts with prayer, 
and then a preltide, that is, a strenuous imaginative evocation of men 
and places, or his personal vioea, which he will be called upon to 
master during the day. He must obey the dictates of his pre- 
conception. Then (and on each day there is a diSerent routine) he 
traverses a number of spiritual stations ; surveys his sins and meditates 
upon their despicable baseness ; reflects upon the distance of his fall 
from the possible maximum of human saintliness ; and from the high 
morality of God, meditates upon, and even cries aloud, his worth- 
lessness compared with the Lord's unbounded loving-kindness ; vows 
that he will embrace the means of amendment, and repeats the Lord’s 
Prayer. A ritual of penitence, all military in its qualities of discipline 
and subordination to the command of the former cavalry ofiicer, 
Loyola, was prescribed, and it recalled in terms calculated to rouse 
the martial spirit, the eternal battle between Wrong and Right. 

More modern and ordinary instances abound. A good runner ia 
made by careful diet, proper s[m;1Is of rest, and disciplined exercise. 
A competent boxer suffers terribly during training ; similarly with 
dancers, painters, and writers. They discipline their talents. 

The ordinary, average worker is kept to this intensity of training, 
this carefulness of life, is kept ‘ in form by the prospects of advance- 
ment, or of losing his job, and many other things which operate equally 
in the Civil Service, as, for example, the opinion of his friends and the 
sneers of his enemies, a pure sense of self-respect, and so on.^ The 
security of tenure, the colleagueship, the monopoly of unpriced services, 
reduce the strain and tautness and severity of the service of the State, 
and a deliberately invented and consciously inspired code of discipline 
IS the necessary basis of progress. The desire for excellence of attain- 
ment must be, if it is not spontaneous, at least synthetically fabricated. 
Whereas in private employment the price of service in large part 
evokes obligations and restraints, in public emplojunent the obligations 
and restraints wbich .serve tlie public are not in strict proportion to 
the price paid to Civil Servants. 

In some countries a note of religious solemnity is introduced into 
the whole arrangement by the institution of an oath which Civil 
Servants take when entering the Service, In bygone days such oaths 
were personal, that is, they were made to the Prince, King, or Emperor,* 

^ Cf. Proftf^aioTial and Business Eihictiy hy Carl If. Taeuach> New York» 1926. 

* E.g. the oath in the fifteenlh century (m Prueaia) was to tho immediate master; 
to him was sworn faithhil service, tho car© of bw interests and those of the countiy, 
the prompt and careful execution of all official duties as well as tho special orders 
of their master, finally the strict keeping of official secrets and other confidential 
information mode by their master. (Isaacsohn, Oesckichte dcs preussischen Beam^ 
tiniumap I, 7.) 

VOL, n. — 88 
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and it was to the personal service of these that the olden-day Chancellor, 
Marshal, and other officers swore devotion. The transformation of 
the royal State into the impersonal State has resulted in the oath 
being taken to the laws and the Constitution. For these continue, 
or law3'ers are prepared to dcmons'^rate that they continue, though 
Presidents, Prime Ministers, and party leaders come and go. German 
officials ‘ swear loj'alt}' to the Reich Constitution, obedience to 
the laws and conseientions fulfilment of my official duties ’ ^ ; and 
those who are in the employ of a State, take the same oath and an 
extra one imposed by tlieii State ; in Prussia, for example, the official 
swears that he will administer his office imjiartially and according to 
his best knowledge and capacity, and that ho will conscientiously 
observe the Constitution.^ 

The Obligations of Public Service. Supposing now that 
the present tendency towards maintaming State activity continues, 
that the State, socializes, that is, manages, a large part of the 
total economic activitie.s to tlie exclusion of the present price- and 
proht-maldng nuiehinery, and discards for the great basic necessaries 
the principle of jiricc for the principle of llie best cjimlity and 
greatest quantity to him who needs most ; or even the principle 
of equal distribution If the ordinary econoniie motives as they now 
operate are devitalized by the State provision of secure eeonomir 
conditions, what principle of behaviour must be jnit in their place to 
serve, such a ])hilanthropic State f If nationalize,!] .services are to 
operate with the maximinii of beneficial effect and tfie minimum wa.ste 
of energy and rosources, it is not enough tluit they arc manned by 
Civil Servants who know how to go about their business, acting in an 
ingeniously-planned organization. A faith must aimnati' them and 
sustain them in the use of that knowledge, a foith akin in its stead- 
fastness and compelling .attraction to tliat which niovi'.s great seientifie, 
intellectual and artistic natures. They must bclievi' that their work 
and their surrender of ea.sy .s.atisfactions and daily iiuhilgeiices are 
worth while. A dynamic ethic is necessary, an insistent command- 
ment, an unfailing ‘ Thou Shalt ’ and ’ Thou Shalt Not ’. This ethic 
can have an enduring effect only if it is based on a ileliberately incul- 
cated scheme of beliefs about the debt owed by individual men and 
women to the .society W'hose service is their purpose, and these beliefs 


^ Cf. Constitution, 191U, Art. 170. 

* Prance : Cndcr J'fapoleon as Emperor Civil Servants swore ohodienco to the 
Constitution and to the Pniporor , this form remained until Sopt-emher, 1870, when 
the oath of sorvif t^ was sujipressed. But Jiz© says that the professional oath still 
exists. He condf^niijN it, saying it is puerile, because a magistrate or a teacher will 
serve loyally in any case. * In fact it is a practical and theatrical means of fulfilling 
the official ceremony of installinga public officer. It has no legal significance. The 
oath adds absolutely nothing to the service duties of the official ’ (op. cit., II, 94). 

U.S.A. : No oath. 

Great Britain ; No oath. 
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must be held with lehgious intensity. We have glanced at the present 
state of those beliefs as included in the codes of discipline of some 
great modem States. But they merely correspond to a degree of 
socialization which if it is not small is at least not yet large compared 
with the schemes of all modem progressive political parties. And 
even Conservative Parties are sociahzers in the many things they 
would like to force everybody else to do : for Conservatism is not 
and never has been by any means individualistic. It merely asks of 
the State different activity from that demanded by others ; but, 
emphatically, it asks the State’s intervention. If society, then, comes 
to rely upon the socialized operation of essential industries its success 
will depend entirely ujjoii the quality of mind the Civil Servant brings 
to their conduct. And it seems to me that that quality of mind must 
fulfil the following conditions : 

The Civil Servant must behevc that the public welfare is his sole 
end, and that he is not entitled to spiritual and material adventures 
which conflict with this end. He must subdue desires for alternative 
satisfactions which are incompatible with the public welfare. When 
all constitutional channels, in the creation of which he will naturally 
have had a fair say, have been used in regard to his claims for pay, 
conditions of work, amount of leisure, etc., he must accept the result 
without that maUcc, sense of injustice or revolt which would spoil his 
work. Since only what best serves the State is best, it is a breach of 
official faitli to show favouritism or jealousy in the course of his official 
duties on grounds of race, creed, class, sex, family-ties, etc. If he 
receives orders wliich are unsound, or is reprimanded, as he thinks, 
unjustly, liis sense of obedience must not be weakened, and (without 
animus) he must liouestly state wliat seems to liira >infair and in- 
efficient. The use of his leisure would need to be such as not to unlit 
him for the host performance of liis duties. His inventive faculties 
must be continually kept at their fullest natural stretch. His imagina- 
tion must, as far as it can, see through the forms and the oral and 
written reports to the human realities they represent. The repre- 
sentative assembly and its organs will lay down the limits within 
which he may act officially, and he owes obedience. Tolerant and 
kindly to those below him in rank and to the public he serves, he must 
use his official authority no more than the interests of the Service 
require, and suppress the ivrpulse of personal dominion since his 
command is held only as a trust for society. 

These are austere conditions, and the task of cultivating them in 
one or two million administrators drawn from the average men and 
women we know is fraught wdth immense difficulty. Indeed, it may 
be asked, is the task even possible ? We shall not attempt to answer 
that question here, but wc may indicate some of the elements into 
W'hich the inquiry must be resolved. How far is the incentive to make 
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private profit actually operative in modem industry ? How strong 
are other motives, if present, compared with it ? Was private profit 
the predominant motive when the young men or women first entered 
employment, or were they attracted by other prospects in their voca- 
tion ? Would a freer choice of profession modify the desire for harsh 
competitive economic advantage, and fortify the strength of other 
mental and spiritual factors, such as delight in speculation, research, 
organization, handicraft, and so forth, essential to sound progressive 
industry ? How far, in fact, has predaceousness been checked, in 
professions and business ; If it has been limited by an accepted body 
of ethics, what general effect has tliis had upon the behaviour of those 
accepting it ? Has there been, for example, much private rebellion 
against the code — did men ‘ grunt and sweat under a weary life ’, and 
feel that they bore fardels ? For we must beware that we do not 
remove the human stress and pain from where they are resident in 
society to another place ; and good statecraft is to move and redis- 
tribute them so as to reduce their incidence to the minimum possible. 
And it is all too easy to make, mistakes ; to create sheer ugliness and 
moral iiiiiibitions without creating as much or more freedom, beauty, 
and moral development. Of this the statesman must beware, and the 
cost must be anticipated. And, finally, we must ask whether we can 
Iiossibly devise a system of education for children and adults which will 
enable us to inculcate the code of discipline — how far can we go along 
this road of changing the schools, the universities, and the environment, 
and thereby of subjecting impulses and restraints to our rationally con- 
ceived social plans f For the ctliics of every profession will be found, 
on close analy.sis, to be not much higher and not much lower than 
the general decency of tlie nation as a whole. Their nature, at the 
lea.st, is jioweifully moulded liy the level of the surrounding and 
pervading civilization. 

These are not easy que.stioiLs to answer. They require an exact and 
critical research into human nature and the world in which it lives. 
But wliether they are an.swereil before we move into a more sociahzed 
or a less State-controlled life than we have now, the good we decide 
upon will be purchased by a ]iriee paid in the currency of such restraints 
as we have ob.served in the official discipline of to-day. 

POLITICAL KIOHTS 

The democratic juineiple has had at least as much influence upon 
the modern State as (be principle of eflieiency, and the public services 
have been powerfully afi'ected by it. But the notion of authority still 
lies strongly embedde.d in the organization of the modern Civil Service, 
and though the democratic jirinciplo lias had its influence, its effect is 
still only in the early stages of evolution. All kinds of motives combine 
to support the harshness .and firmness of the State’s authority over 
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its servants, and these motives are grounded in the State’s prestige 
and in its social importance. They constantly put up a strong resist- 
ance and decades have been required to bring some mildness into the 
State’s relations with its servants, and the concessions have never 
been made but with great misgivings by their donors. Parliaments 
are in fact dreadfully frightened by Civil Services ; they and society 
seem to be lost without them and lost with them, and they feel com- 
pelled to treat them in a way which has, in the last generation, at least, 
not been tolerated by the private employee. We have already in our 
discussions of Discipline traversed some of'thc reasons for this. The 
motives for the maintenance of authority in the Civil Service and the 
arguments which have in part prevailed against them, will become 
clear in their detail as wc discuss the i-arious elements of political 
anil economic freedom and the. theory and practice relating to them. 

Political freedom falls broadly into two parts — that which concerns 
the exercise of the Vote and general political activity, and that which 
concerns candidature for Parliamentary' and Local Government 
assemblies. 

Here wc have .space only to discuss the, first. 

The Vote and Political .Activity. No countrie.s now forbid Civil 
Servants from voting, nor. as a special class, were they so limited 
in the nineteenth century. The tendency has been rather for Civil 
iScrvnnt.s to he e.sjieciaJly welcomed as voters, not by the law, 
but ill political practice, because the Government in power (m France 
until 1871 and in Germany until 1918, the Crown's Ministers in a mock- 
eoirstitutional iState). and tlie parties struggling for power, have always 
hoped to infliieiiee Civil Servants and candidates for the Civil Service 
to vote for them. Governments have always had a fairly easy task, 
especially m h'rance, Gertnany, and the U.S.A,, in coercing Civil 
>Scrvant.s, and c.sfiioriage on the actions of f’ivil Servants has served 
to reveal any injurious recalcitrancy. TJic story of elections in France, 
Germany, and the U.S..\., and in a lesser measure in England, has been 
one ill which oflicials have been well primed before elections and 
siibjei ted afterviaid.s to inquisition and victimization.’^ The import- 
ance of these votes in the aggregate can be gauged when we remember 
that the officials (local and central) of France constitute one-fifteenth 
of the entire body of electors, and nearly as many in Germany, and 
le.sscr hut substantial pnqiortions in other countries. We may take 
it, too, that there arc fewer abstentions ,amoug Civil Servants than 
other branches of the population, partly because of the nature of their 
profession, partly because of the directness of the pressure brought 

' Harmignie, i( ms atjentf Ijcfaii, I/iSffU ft tf,s Jttnrtunniinri,> : Pilenco, 

Ltft Mosiirji du siijfnifjr tniirtKid; Weill, /jcs ^/ee/iiiHs /.iitcstotiyi.s ; Lutz, Oe^chkhte 
i/f,v dfitt>!ch<}t Jli'niuti ntnnift I-ViImiIiii, Dip Fnifje ilrr dn/lsphr/t JUamU'n. Por Bi.q- 
inaiok’fl theory of oflieial.s iii a eoji.stjlufional monarchy, .see Ituell and Pp&tein, ifis- 
nuircli’s UtMilsrichl. 
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to bear upon them. Further, they have, in bureaucratic countries, 
made very good canvassers. These qualities persist in France even 
to-day, though they are modified by developments of which we will 
speak in a moment ; in Germany they were c5Tiically employed until 
1918,’ when a great break was mad^with the electoral and bureau- 
cratic past. In England the progressive disappearance of patronage 
and the growth of bribery and corrupt practices legislation reduced 
the significance of this use of the Civil Service vote to a negligible 
proportion after 1870. In the U.S.A. the remnants of the spoils 
system still leave Congressman and the Senator an ample field for 
ugly election practices. i 

At first, and to some extent even now, the Civil Service vote was 
encouraged by the politicians for tlieir own purposes. But as the 
numbers of the Civil Service grew, and its members became ever more 
aware of their collective economic interests, they became strong 
enough to tlireaten to make at least a few members of Parliament 
the servants of their special interests. The threat from some bodies 
‘of Civil Servants, like dockyard workers and postal officials, was 
strong enough to constitute a problem. The way out of this difficulty 
was variously proposed as disfranchisement or the creation of special 
constituencies. 

But no great harm has come from leaving matters to take their 
own course. It is too grave a pcualty to debar a Civil Servant from 
voting when the result of that voting has, on the whole, so little eSect. 
If Civil Servants wore much more numerous than they are, and if 
their activities anil power were not offset by other voters and associa- 
tions, then some other arrangements would need to be made. In a 
State in which, for example, the Civil Service included over one-half 
the working population, and where all trades were organized in associa- 
tions, it is possible that, at the minimum, a strong element of vocational 
representatiun would be incorporated in the Constitution. But the 
vote h.as obviously come to stay. 

Political Activity. The extreme of liberty allowed in political 
activity is to be found in France. But this is not based upon any 
consciously elaborated pohtical theory ; it is simply the chaotic result 
of the Declaration of the Rights of Man. In so far as there is any 
regulation of political activity at all, it comes about adnoinistrativtdy, 
and is derived from the .'luthority of the Mini.stcr and the heads of the 
Department to see that the officials do their work properly. Where, 
therefore, participation at meetings, the employment of time in 
writing, and canvassing, acting as treasurer, and so on, affect depart- 
mental activity, the means of its restriction is part of the ordinary 
disciplinary arrangements. But the tendency in France has been not 

^ Merriam, The American Farty System ; Brooks, Political Parties and Problems; 
Sait, American Elections and Parties ; Foulkes, Fighting the Sjyoilsmen, 
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to forbid or even narrowly restrict political activity. It has been 
simply to turn it into ‘ proper ’ channels, that is to say, to make it 
support the Government of the day, and rid it of anti-patriotio, anti- 
militaristic, syndicalistic elements, and religious suspects. ^ 

‘ The same men,’ it has been said, ‘ who to purify the law of all Catholicism, 
asserted the indifference of the State to all doctrines, to-day recognize the State’s 
right to hqyo a doctrine ; those who negated the soul say that it has the " charge 
of souls ”, those who forbade it to challenge the independence of the mind by 
any philosophical preference, assign to it the duty of creating ” the unity of 
minds * , 

A few years ago spies were sent to the meetings of the disloyal in 
order that the Government may ‘ know what is the attitude of the 
officials respecting the Government of the Eepublic they must serve 
Some were dismissed, others retarded in their advancement for their 
views. The personal records were the unfailing registers of political 
behaviour. France has not yet fully learned the public value of a 
Civil Service left free of political influence, and the reign of cj'nical 
interference, tliough les.sened, continue.s, and it i.s entirely arbitrary. 
Tliere is no parliamentary respect for the ‘ public thing Thi.s, in 
spite, of the fact tiiat the jurisiinidence of the Conscil d'Rtnl does not 
permit use of the discijiliiiary or promotional power on political 
grounds. 

In Krigland maiiiiors and in.stitiitions are much different. There 
is a comparatively high standard of public honour, there is more sub- 
ordination to the public welfare. Long yeans of electoral exjierience 
and efficient party organization have made Civil Servant canvassers 
unnecessary, while the tradition of the impartiality of the Civil Service 
IS a generally respected convcutioii. Rational consideration has there- 
fore been given to the subject, and a series of rules worked out by the, 
various departments and the Treasury. Generally these aOow political 
activity so long as it is not of a sort to bring the Civil Servant as an 
official into such conflict witli the othim citizens that the public service 
would .suffer damage in its dignity, authority, and reputation as an 
impartial servant of tlie eoimiiunit y. The rules, therefore, affect thc- 
combativeness of the Civil Servant, and his occupation with politics 
while ill official uniform or during his official hours. Tlie Order in 
Council, of 1910, embodied the traditional custom of the service that 
‘ employee.s of the Ciidl Service should take no overt part in public 
political affairs Examples of departmental rules arc the Clerk’s 
Instniciions of the Board of Inland Revenue which forbid any officer 

’ Cf. Hannignio, op. cit., pp. 2*.l ff. ; ami berov-lleauhcu, Mutleuw d ses 

fo}irti()tis, p. 81 . 

* El. Lairy. ('athohfjuvft d SiH-iahstis^ jt IlS. rit. llarinignie, op. cit , p. HO, foot- 
note. 

^ M. Jlubief, MiniHler of Cemimeree. Jourtml Offkiflf 7 February' 1905, p. 195. 

t Clauao IG, 



1388 MODERN GOVBRNMB3ST [pt. th 

to become secretary of a political association or club, and the Post 
Ofi&ce rule forbidding canvassing or other political demonstration while 
in postal uniform, or serving upon a party committee concerned 
with furthering or preventing the return of a particular candidate. 

In 1925 a Treasury Committee wae set up to consider the existing 
regulations governing the candidature for Parliament and for municipal 
bodies of persons in the service of the Crown, and its report ^ dealt with 
pohtical activity and the right of candidature, but with special and 
almost exclusive attention to the latter. However, the Committee 
was well aware of the importance of restrictions and required their 
maintenance wherever the reputation for impartiality of the Civil 
Servant might be jeopardized. The main ground for such restrictions 
upon candidatures and political activity was this : 

‘ The constantly extending disposition of Parliament to entrust the exercise 
of quasi- judicial duties to executive departments without providing any of the 
established safeguards operative against judicial excess — such as publicity, right 
of audience to persons affected, statement of reasons for judgement, right of 
Mpeal, and the like — as well as the sharper alignment of political parties in 
these days, unite to make the high reputation for political impartiality hitherto 
enjoyed by the public service a more valuable national possession than ever 
before. We can feel no doubt that the confidence umversally held in the exist- 
ence of such impartiality is a most valuable guarantee for its continuance, and 
we can have no assurance that the existing ethic of the service would long survive 
that confidence if it were once lost.’ 

Germany has not for long had anxieties on the score of this problem, 
since, before the advent of democratic government in 1918, the Govern- 
ment mastered the political activity of its servants and saw to it that 
none save ‘ friends of the Government ’ or ‘ Fatherland-faithful ’ 
citizens became and remained Civil Servants. The largo military 
element which had the monopoly of the lower clerical and custodial 
grades was well enough disciplined not to need encouragement to 
occupy itself with political activity excepting as it pleased the Govern- 
ment, that is, the Conservatives ; and the upper Civil Service was in 
the main by birth and social position the supporter of the Government, 
and those who were heads of the local authorities were the political 
agents of the Government. “ A long and bitter controversy raged 
round the position of the heads of the local hierarchy under the name 
of ‘ the problem of the political officials ’. 

Nor is it yet settled, for the advent of democracy has aggravated 
the problem. It was especially among the Civil Servants of executive 
and clerical rank — always the storm-centre of agitation in the Civil 
Service — that resentment was felt about political limitations. 

The change from monarchy to democracy has thrown Germany 
without any preparation into the very midst of all the bristling diffi- 

^ Cmd. 2408, 1925. 

* See von Gerlach, Mtine Erlelmisae; Wermuth.^ Ein Beamtetdeben. 



OH.Xxxrv] DISCIPLINE, MENTALITY AND RIGHTS 1389 

eulties of the problem. The first impulse, as soon as parties became 
all-powerful, was for each party to use the Civil Service for all it was 
worth as ‘ spoils ’, and as votes, canvassers, and election agents, and 
some things — some necessary — were done in the early months of the 
Revolution. 1 Then the constitutional assembhes of the Federation 
and the States set to work and produced the elements of a code. The 
main features in the Reich and in Prussia emerge from a consideration 
of Article 130 of the Constitution of 11 August 1919, and a series of 
decisions given in the Supreme Administrative Court of Prussia. The 
constitutional clause says ; 

* Officiala are servants of the community, not of a party. 

* All officials are guaranteed freedom of their political opinion and the right 
of association. 

‘ Officials are accorded special representative committees which will be 
constituted in detail by a law of the Reich.’ 

We are here principally concerned with the second clause of this 
Article — on the freedom of political opinion. This, when taken 
together with Article 118, which gives all citizens the right to express 
their opinions freely, but within the limits of the general law,^ means 
that the official is without any constitutional limits upon his political 
activity. But these constitutional rights are abrogated to the extent 
made necessary by the nature of their office. ^ Thi.s is a very good 
illustration of the argument sustained in the previous section #1 Dis- 
ciplinary Codes and the need for an official ethic. The constitutional 
rights of Civil Servants arc limited by more than the general criminal 
law ; they are not like ordinary people. These limits do not go so far 
as to exclude officials from th(‘ franchise, or to require that they shall 
change their political party because it happens to have a point of 
view different from the (Joverunient of the <h)y. But officials must 
be held in cheek by remembering that their behaviour may affect the 
lielief in the impartiality of their official function. No admixture of 
official and political activity is permissible. Nor may any official 
superior use his authority to influence the political opinion and activity 
of those under his control. Officials are forbidden ■* to use their ^ 
official or social power to influence votes, and all political agitation 

^ von Gorlacli, op. cit. 

“ I.e. the (Timinal law' relating U> iil)el and slautk-i. etc. 

® Cf. Brand, op. cit., p. 486; AiiBohutz. Vcrffuisunff ton \ltk August 1919; 
the Prus.sian Obcrvcrwaltungsgericht (1927) laid down very btrong doctrine : * The 
right to freedom of opinion is no unlimited one, but tinde its limits for ever^ citizen 
in the general laws, and for the official further m the duties imposed on him by hia 
duties, principally in the duty of obedience and loyalty which forbids him from making 
a use of this right as unlimited as other citizens wlio are not under the compulsion 
of the unrelaxablo official discipline m the general jmbho ml crest. The office includes 
the whole of tlie official’s personality. He is never a mere private citizen . in all 
his actions, even outside his office in the narrowest .sense of tlie word, he must know 
and remember that his office binds him. 

* Ministry of Justice, 15,1.19 ; JustitminiaterialblaUy p. 18. 
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in official precincts is strictly forbidden. The Supreme Administrative 
Court of Prussia has decided that the ‘ freedom of political opinion ’ 
means that any official may openly proclaim himself the member of a 
political party, and that against this simple declaration no disciplinary 
action can be taken. ^ Cases have, “however, arisen where officials 
wore party symbols, like swastikas and Soviet stars, buttons, and 
badges, and since experience sliowed that the.se had resulted in un- 
desirable altercations and a disturbance of the peaceful continuity 
of official work, the exhibition of symbols during service has been 
completely forbidden * 

The penal code ® forbids all officials, without exception, to promote 
or support, by positive activity, the efforts of political parties who 
wish to abolish the bases of the existing republican forms of the State 
by violence — as, for example, the Communi.st Party or the Separatists. 
All official, for example, who has participated in the formation of a 
‘ red army ' must be dismissed.^ Beiiaviour of this kind is naturally 
against the oath of office. The law on the Defence of the Republic ° 
which has been inserted into the Reich law relating to federal officials 
also imposes special duties upon them. They must not in publie and 
during their functions promote movements to bring about the restor- 
ation of the monarchy or against the existence of the republic, by the, 
misuse of their official status or by incitement or .spiteful behaviour, 
nor si^port such movements by calumniating, defaming, or bringing 
into contempt the Republic, the President of the U(>ich, or members 
of the present or a previous republican-parliamentary Government 
of the Reich or any State.® 

The administrative courts have worked out the effect of the. official 
dutie.s upon con.stitutional riglit.s in considerable detail. AVhere 
officials in the course of their polilieid activity criticize the Govern- 
ment they are expected to endeavour to exercise the rights in a peace- 
ful and a tecliiiicully inipersoiial fashion. They must not fight the 
Government either publicly or privately in a manner designed to stir 
up hatred, or agitate, or incite. What happens inside the Service 
is not to be made known to not directly interested outsiders. Com- 
plaints about superiors may not even be published in a .servieo journal. 
Officials must be very careful not to defame their .supcrior.s, or to 
engender disaffection among officials and jeopardize the discipline and 
order of the Civil Service. 

Thus the political activity of Civil Servants in Germany is limited 

^ Eulschfidungfu dis Oberverwaltungstribunals, of 10 November 1921, \’ol. 77, p- 
495 ff., and 18 Juno 192:1, Vol. 78, p. 445 ff. 

* Kc*ichsarbcjlsmini«trriuni, Cf. Bemntcn-Archiv, Ifl, 344; and Prus- 
sian Mmifiter dcs Inncrn, 15.7.25 ; Beamtn)-Ar(hi\\ V, 019. ^ Art". 82-84. 

* i^russian Di'ioiplinary Court, soe Jfeidech' Jurlskii Ztilung, Vol. 24, p, 832, 

® 21 July 1922, lieirhsgeffetzblall, I, 590. 

® Cf. also Anschutz, BtarrUen und die BevoiutioiUiren Partcien (1931), 
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and Modified. Their position restricts for them the fnU scope of 
political rights in much the same way that English Civil Servants are 
limited, with this difference, that in Germany the clauses and modes 
of that limitation are constitutionally stated, publicly recorded, and 
judged, while in England they are matters for the Departments and 
the Treasury to decide. Civil Servants may act and speak politically, 
but all in a muted key. It should be noticed that in Germany some 
of the officials are definitely political officials, ^ that is, their position is 
such that they have wide discretion in the execution of the plans of 
the Central Government, they share, indeed, in the work of govern- 
ment in a very real sense, being in close and intimate contact with 
Ministers and sharing their confidence. These may, under no eircum- 
stances, work against the Government of the day, and may not attempt 
to criticize ministerial plana or projects in public. 

On the whole, the Germans have worked out a rational system, 
not too hard upon the Civil Servants and not dangerous or derogatory 
to the. authority of the State. The interests of the State are in the 
maintenance of its authority, and this is based upon its spiritual awe- 
fulness, ifs toTnporal dignity and efficiency. The limitations upon the 
Civil Servants are de.signed to safeguard these qualities in all their 
possible entirety from the effects of unrestrained democracy. These 
limitations ought not to be drawn too narrowly since too sharp a 
differentiation between officials and public is not good. Everything 
which can make for community of life and understanding of governors 
and governed is important. The mistake to be guarded against is 
that of being unjustly restrictive to the official. 

This, owing to an unfortunate administrative history, the U.S.A. 
lias not been able to avoid, and her present law and regulations are 
rather of the nature of an undue reaction from the blatant evils of the 
' .spoils ’ system than a national settlement of the problem of political 
activity.^ The Civil Service Act of 1883 gives the Civil Service Com- 
mission jiower to aid the President in preparing suitable riHes for the 
Civil Service, and the rule which appears first in the body promulgated 
by the President rims : 

‘ No person in the executive Civil Service shall use his official authority or 
influence for the purpose of interfering with an election or affecting the results 
thereof. Persona who by the provisions of these rules are in the competitive 
classified service, while retaining the right to vote as they please and to express 


* These wore ela-ssified in an order made by tlio Ilt'ich Mmistri' of Jii.stice. l(i.2.23 ; 
Itoiehsjustiziiunistonum ; cf. liiainicn-Arcluv, 111, 322. The bc.st general treatise 
upon the subject since 1319 is Koftgeii, Das dsatschr Bmtfsbcamttnlnnt nnd die parla- 
^tienUlTische DetnokratiCy Berlin, 1928. 

* The same may lie said of Australia, Canada, and Soutli Africa, and the regula- 
tions of these countries are almost identical with those of U.S.A. 
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privately their opinions on aU political subjects, shall take no active part in 
political management or in political campaigns. Legal opinions have defined 
this in detail.’ * 

Every year a number of .such offences occur. The average for 
1912-1928, a period of sixteen years, .^or which figures are fairly com- 
plete, shows that every year between seventy and eighty officials are 
found guilty, in various degrees, of political activity, and the figures 
for some years show that from two to three times this number are 
alleged to be guilty. We may guess that the numbers which ought 
to be tried and found guilty are vastly beyond these figures. Yet, 
even so, compared with the vast size of the Service, over 600,000, they 
are almost negligible. The offences increase in the Presidential years. 

4: I): 

If we reflect upon the various arrangements we have analysed, 
the most striking feature common to all is the insistence upon the 
need for the impartiahty of the Civil Service. That is as grave and as 
important in a good political system as in a rationally created Consti- 
tution ; and we have seen in fact that the German Constitution has 
gone so far as to include ‘ impartiality ’. This is the first constitu- 
tional recognition of the. significance of this administrative convention. 
It would, of course, rouse a deep feeling of injustice if taxpayers realized 
that the servants they were paying were indeed untrue to the principle 
that the majority’s opinion shall prevail and that each minority has 
a free right to turn itself into a majority. For that is the principle 
violated when a Civil Servant injures the effectiveness of the Civil 
Service as an instrument of government, not to speak of what we 
have already analysed in detail elsewhere : the effects of partisanship 
on the technical efficiency of the Service. Resentment is bound to 
follow in a society where Civil Service and public stand to each other 
in their present-day relations ; the one as a paid servant, the other 
as the employer. The situation would, of course, entirely change 
under a social system in which all were public servants ; for then, as 
now, for the general public, the only way in which a dynamic element 
could play its rightful part in political development would be to aUow' 
freedom of criticism and political activity. The difficulty with a 
well-ordered society in which the lives of people are subject to a multi- 
tude of controls, and where rights are interlaced and w'ell-balnnced 
with duties, is that precisely this freedom of criticism cannot bo allowed. 
At least it must flow through well-regulated channels, and must not. 
impinge upon and threaten certain fundamental tenets-- as, for 
example, the republican form of government in Germany, or in 
France ® ; and similar institutions in other countries which ai o there 

^ Cf. Annual Report, U.S. Civil Service CommiKHionciu for any recent year, ‘ Civil 
Services Rules promulgated l)y the Prosident and Legal JX'eisioiLs, with Kotes liy 
the Commission.’ 

» Cf. J^e, II, 91 £F. 
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guarded by the law relating to seditious offences. The more we wish 
to take for granted and securely to enjoy in the State, the less may 
we attack the foundations thereof. We shall find a similar train of 
thought embedded in the question of political candidatures. 

POLITICAL CANDIDATURES 

Neither Great Britain nor the U.S.A. allow political candidatures 
of Cml Servants. The early practice of the former was dictated by 
the fear that the Executive would dominate Parhament at a time 
when the Crown and Ministers showed every sign of desiring such 
domination. That fear has departed, but before it lost its efficacy 
it resulted in the theory of the Separation of Powers and its inscription 
in the Constitution of the U.S.A. and most of the American States.^ 
The present situation, ^ which is very much the same for Australia and 
Canada, is dictated by the fear that the Civil Service would lose its 
reputation for impartiality if Civil Servants were allowed freely to 
become candidates and participate in the work of political assemblies. 
We have already quoted a passage from the report of the British, 
Iheasuiy Committee which reported upon this subject- - impartiality 
is its theme. But there arc other difficulties. The Civil Servant 
who boconu's a member of Parliament might find it necessary to 
criticize his former chiefs, political and administrative, and to say 
things about his Department which would breed a very ugly spirit in 
Ills office. How could he, then, at the expiration of his terra, be re- 
instated without disturbing personal friction ? .An alternative career 
would be created for some, and this would take their minds from their 
work ; while the possibility of their translation to another sphere 
would cause all kinds of emotional disturbanee among their colleagues 
and those seeking promotion. There is the further difficulty of their 
status in the Department when they return from their Parliamentary 
activities. All these and many more possibilities are not of such a 
nature that their importance can be gauged with any exactitude ; 
we have no data upon wliich to judge Low many people would be 
affected with the desire to be candidates, and how many adjust- 
ments would have to be made tlirough their alarums and excursions. 
Put a fear remains. The general practice of Enghsh-speaking countries 
IS, then, to exclude candidatures for Parhament. 

^ Const., Art. 1, Sect. 7 : ‘ No senator or representative shall, during the time 
for which he was olecled, be appointed to any civil oftic© under the authority of the 
I’liited States, which shall have been created, or the emolumeiils whereof shall have 
hccii incicascd during such time ; and no jiersim holding any oPfice under the United 
t^talcs shall be a member of either Housi* during his oontmuance in ofhc(\’ 

* Kale 1 : ‘ No person in the executiv^o Civil i^rvice shall use his oflk'ial authority 
Riid ]nfluenc(‘ for the jiiirposc of interfering with an election and affecting the results 
tlicrcof. JVjhous who by the jirovisiouK of these luJes an* in the competitive classified 
^Service, while lelaining the riglit to vole us they jilease and express pnvately their 
Opinion on all political subjects, hIjhII take no active part in poIilRal management 
or in pohtical campaigns.’ 
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The higher officials in Great Britain who are, by the nature of their 
duties, continually dabbling in politics, have not insisted on their 
claims. The subordinate officials have pointed out that officers of 
the Armed Forces had the right to enter Parliament. Dockyard 
workers, too, were in a condition of freedom in this respect.^ Postal 
and Customs officials, however, and the clerical and administrative 
staffs were obliged to follow the rule (by Clause 16 of the Orders in 
Council of 1910) that ‘ any officer seeking a seat in the House of 
Commons shall resign his office as soon as he issues his address to the 
electors, or in any other' manner publicly announces himself as a 
candidate ’. The Treasury declaration first supporting this rule was 
made in 1884, and said that there would be public injury caused 

‘by any departure from the conditions which, under Parliamentary Govern- 
ment, render a Permanent Civil Service possible, and . . . among those con- 
ditions the essential one is that the members of such a service should remain 
free to serve the Government of the day, without necessarily exposing them- 
selves to public charges of inconsistency or insincerity ’. 

The reply of Civil Servants '•* is that they ouglit to take as keen an 
interest and as controversial a part in politics as any other citizen. 
This does not impair their loyalty in administi'ring a contrary policy, 
‘ and in place of the existing restrictions on the expression of those 
views all that was required was a code of profe.ssional discretion such 
as that expected of barristers and solicitors '. They rely upon a 
‘ professional ethic ’. The Committee su.stuii)od the. Treasury's 
opinion. Resignation on candidature is the Civil Service rule in regard 
to Parliamentary candidatures. As for municipal government, this, 
too, is regulated as it was before 1925 : it is left to Departmental 
discretion, and permission is granted subject to sucli candidature 
involving moral or material interference with official duties. All 
members of the Blanesburgh Committee agreed tliat industrial staffs 
under the fighting departments should be exempt from these rules. 
Some members of the Committee went further, and agreed that 
exception should be made for industrial staffs in all departments, and 
also in the manipulative and some other subordinate grades.^ An 
Order in Council of 1927 settled the situation by applying the rule for- 
bidding candidature to all Civil Servants, temporary or not, established 
or not, excluding only industrial staffs in the Defence Departments. 

France and Germany have a different history in this matter. In 
France up to 1862 there was a general tradition and practice of member 
ship of the Chamber and the Senate by the officials, until great abuses, 
both administrative and political, arose.^ From 1852 dates the consti- 

• See I’epoi't of Committee on the Varliamontary, etc., (Jandidaturo of Crown 
Servants, C'md. ‘24(IS, 1925. 

Report, p. 14. ® Report, paras. C2-4, 09. 

* Cf. Piene, Traite (5th Edn.), para. 337. 
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tutional principle that every paid public office is incompatible with 
the mandate of deputy to the legislative body. In 1875 this general 
rule was adopted ^ and even a list of exceptions kept the ordinary Civil 
Servant from the Chambers. Since 1919 ‘ if an official is elected to 
a legislative body he ceases for the time being to be an official, since 
office and membership are incompatible, but does not lose pension rights. 

In Germany * before the new Constitution, neither the Reich nor 
the State.s excluded officials from Parliamentary candidature and 
activity, and indeed, since the beginning of constitutional government 
in those States, special guarantees were cteated so that this activity 
might be unhindered. Later, under the kind of constitutional govern- 
ment pertaining before 1918 the difficulties of the double nature of 
the official, as official and private citizen, did not appear in all their 
severity. For the Government excluded from its service all but 
those likel}' to be its friends, and political parties had no very effective 
part in constitutional life. It was even to the interest of the Govern- 
ment to have its wclhdisciplincd Civil Servants in the pohtioal assem- 
blies as represen tat ive.s of its point of view, as experts upon the subjects 
discussed, especially in committee, and as an addition to Government 
voting power. 

Prior to the advent of constitutional Government, that is, under 
the despotism of the eighteenth century and its limited counterpart 
up till 1848, the ' people' iound it rather to their interests to have 
oflicials included m the Estates and other representative bodies, 
smcc they were able, and occasionally in the van of political liberalism, 
and as such a counterweight to tlie influence of Court favourites. 
During the March days of 1848 liberal opinion, following the consti- 
tutional development of France, England and the U.S.A., tended to 
demand the exclusion of officials from the Assemblies, but other 
currents of opinion lesisteil, and the end was the maintenance of 
unlimited freedom of entrv into Parliament, and the rules which had 
previously been made to secure that officials should not tind them- 
.selve.s dismissed for their anibitioiis, or even experience undue hard- 
.ship in oldaining leave (Vrlauh) to which they had a statutory right. ^ 
Until tlie entry into force of the Uonstitution of 1919, the situation in 
the Reich and Prussia, and almost all other States with small variations, 

1 Law, 30 Not. Art. 8; ‘The exercise oi public office paid out of State 

moneys is incompatible with the mandate of deputy,’ 

^ By tlie combined effect of the I,#aw of 30 December 1913, Art. 33, and the Law 
of 21 dclober 1919. 

^ The history of the Gennan law and practice is very ably described in Clau.sz, 
Dfr SiaatsbeauiU ajs Alx/rordneliry Karlsnilie, 1900. 

^ The constitutional Assembly of tlie North German Confederation, 1867, con- 
sisted of 40 per cent, of active Civil Servants, and the same proportion appeared in 
the Prussian Diet, Thirty ■j>er cent, of the Gorman lleiclu‘3tag wore active officials; 
in 189&-9 the percentage "waH 15 per cent, it must be remembered that judges 
and teachers were included in these percentages. 
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was that all officials had unconditional freedom to participate in 
parliamentary and local government ^ ; they obtained leave auto* 
matically upon election. This leave extended to the full session of 
the Assembly and to short adjournments, but not to long prorogations. 
Officials were secured by special regulations against having to meet 
the cost of their departmental deputies out of their salaries. The 
prevailing opinion on the merits of this situation was that it was 
wise to leave the matter alone substantially, and only to clear away 
small points of difficulty which arose in practice. In supporting the 
existing situation were these considerations ; the technical ability of 
officials, the loss to the dignity of the Service if they were denied the 
free expression of opinion, and the value of their impartiality in 
assemblies which were more and more becoming a prey to violent 
economic and social confficts. Against the maintenance of the right 
of candidature, were the difficulties felt by the officials in combining 
office with party activity, the disorganization caused by sudden 
departures without leave and proper arrangements previously made, 
and from the point of view of the pubhc and the parties of the Left, 
the increase of Government influence by the activity and votes of 
parliamentary Civil Servants. * 

The new Constitution has, on the whole, reiterated the freedom 
of political candidature. Article 128 gives ‘ all citizens without dis- 
tinction ’ the right to participate in public office, ‘ in the measure 
allowed by the laws and in correspondence with their competence and 
services ’. Then Article 39 ® says ; ‘ Officials and members of the 
armed forces need no leave for the exercise of their office as members 
for the Reichstag or State Parliament.’ This part of Article 39 is 
word for word the same as Article 21 of the Constitution of 1871. 
But the second part of this Article introduces a novelty which is a 
significant extension of the right of free candidature. ‘ If they attempt 
to acquire a seat in these bodies, then they must be granted the leave 
necessary for preparations for the election.’ The first three consti- 
tutional projects allowed ‘ suitable ’ {angemessen) leave. But the 
constitutional committee omitted this word in the fourth project. 
This left the word ‘ leave ’ without any qualification, so that both the 
official and his superior would have found difficulty in knowing how 
much leave was to be taken or given. The difficulty was recognized 
by the National Assembly. The criticisms raised * resulted in the 
inclusion of the word ‘ neces.sary ’ {erforderlich), the precise meaning 

^ Cf. Constitution, 1871, Art. 21 . ^ Clausz, op. cit., p. 186 ff. 

* Cf. also Art. 11 of tlio Prussian Constitution: ‘State officials, employees and 
workers and corporations of public law need no permission to exercise the activity 
of a member of parbamenl. If they become candidates for the Landtag the necessary 
time for preparation for their election is to be given. They continue to be paid 
th^ir salaries and wages. 

* Heilfron, op. cit. 
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of which is left to the head of the Department. No such leave pre- 
paratory to elections for the local authorities can be obtained, as it 
was thought that this would result in frivolous candidatures for the 
mere purpose of obtaining a hohday. Leave extends to the session, 
short recesses ^ and any activities during recess which are closely 
connected with the official’s election mandate, as, for example, member- 
ship of a parliamentary committee, participation in party meetings 
and meetings of electors, but this must be applied for m good time 
with the necessary evidence. ^ 

Germany had a very different problem 'to solve in the matter of 
political candidatures and activity, for her political system before the 
War was radically different, both con.stitiitionally and administratively, 
from the present organization. The country assumed the democratic 
method at a time when it was under serious and valid criticism, in 
spite of its many good features. Germany was badly scared by the 
rapid succe8.sion of short-lived governments, and the instability of 
political life, in the great states of to-day, and wa.s especially anxious 
about the chronic defectiveness of French parliamentarism which has, 
never been able to create an independent and efficient Civil Service. 
It was an act of great political bravery to dare the possible effects of 
democratic government upon the administrative system, but this was 
done. The result is that Germany is the most liberal country in the 
world in her interpretation of the rights of officials to participate in 
political life. The interesting thing to observe is how far the, system 
will be ultimately tenable, and whether it will be forced to make 
concessions to the necessities of the Service by the reduction of this 
freedom. 

The countries wliosc experience we have reviewed in relation to the 
political rights of (hvil Servants may he grouped according to their 
optimism. Germany being the best, indeed, the only example of this, 
and their tear, derived from sad experience, as in the case of the Anglo- 
Saxon countries and Fiance, where the priority, both in time and 
•social significance, of democracy to administrative organization, 
caused, until quite recently, the utter demoralization of the Service. 

Impartiality and Continuity. Unwillingness to give officials 
any extensive })olitical freedom is not due to mere caprice ; it is due 
to the recognition, sometimes clear, sometimes vague, of the public 
importance of impartiality in the Civil Service — and it is a widespread 

1 Brand, op, cil., p. 404. ‘ Short recess’ moans not more than fourteen working 

days. 

2 A distinction mado l»etw<‘t»n tho hlierties connected with jiarticipation in a 
representative assembly and that in a local cjcHuiirG body. Cf. Brand, Sect. 148. 
Those are deemed to be oilices in the sense of einployniouty, additional to official 
crapJoyments, and permission must bo obtained from the head of the department 
before they can bo accepted. This is, as a rule, granted without excessive formality ; 
but it depends upon whether tho office sought is hkely to take up too much time. 

VOL. II. — 89 
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and insistent recognition. We have seen this purpose immanent in 
the whole range of political activities — the State must not be injured, 
it must go on. Whatever the changes in the political constellation, 
however great the shocks in the world of political conflict and however 
violent its revolutions, the State, which is certainty, regularity, order, 
must continue. It must not cease ; cessation is mortal. The instru- 
ment of continuity of seiwices, which hypothesi are vital, is the Civil 
Service. Conceive the social and economic loss in modern England 
or Germany or the U.S.A. if the administrative services were the 
sport of political parties ; the waste of organization, technique, 
expertness, professional zeal and the adaptation which comes of years 
of regular and uninterrupted devotion to duties ! All parties in the 
State must be sure of a highly efficient instrument, however diverse 
their policies, for no policy is worth the paper it is written on unless 
there is an executive force beliind it. Parties may difier on all things, 
but one thing is their common desire : power when they are in office, 
and such power is executive power. Our chief hope that pohtical 
. ministers and a helpless public will be prepared to learn from real 
science, resides in the flawless impartiality of their experts ; and only 
the fact will create the confidence. 

It is not surprising, therefore, that Germany has inscribed official 
impartiality or neutrality into its Constitution ; that Erance moves 
towards such a condition, though her rules and practice are chaotic 
and incoherent ; that the Anglo-Saxon coimtries above all have created 
stringent prohibitions designed to serve pohtical neutrality. The 
Anglo-Saxon countries are rightly afraid of their former selves. The 
question is whether in the present condition of acute political conflict 
in modern times this important constitutional rule can be maintained. 
Eor the more severe the struggle the greater the temptation to use 
every means, legitimate or illegitimate, noble and base, to secure 
political advantage, that is, to win power over the adversary. In 
Great Britain, so far, the staff has been ready to serve any whom the 
elections and Parliament designated as the Government. It is gener- 
ally believed that this readiness will permanently prevail. This 
contention was well supported by the severe test of the Labour Party’s 
first tenure of office. 

‘ I and my colleagues in the House of Commons said Mr. Sidney Webb, 

* have had the experience of coming as new people to offices which might legiti- 
mately have presumptions and traditions against us, and I am sure I am speaking 
for all my colleagues when I say that we have nothing to complain of in regard 
to the loyalty, fidelity and zeal with which we found ourselves assisted during 
our short period of office.’ (April 14tli, 1924.) 

It should, however, be said that at no time in English political 
history have these qualities of neutrality been subjected to a really 
crucial test. We have yet to see whether Civil Service neutrality can 
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be maintamed if burdened with any vital problem of conscience. We 
must not be too sanguine that out future is likely to be as free of social 
cleavage as our past. It should be remembered that during the 
General Strike of 1926, a large number of Civil Servants would not, 
on conscientious grounds, volunteer for duties outside those for which 
they were expressly engaged. Feelings were roused to a pitch where 
numbers of Civil Servants seceded from their association because they 
thought it had taken up a ‘ disloyal ’ attitude. There are times, in 
fact, when the policy of a Government directly affects the vital nature 
of the State. We should be foolish to imagine that old habits will 
continue to rule in such trying days. France is a chronic sufferer from 
official partiality — or at least politicians pretend so. Excellent old 
Civil Servants in Germany attempted to sabotage the revolution of 
1918, and went a long way towards accomplishing their aim * ; 
and even to-day the irreconcilabiUty of parties produces a state of 
suspicion in which capable servants are obliged to leave. Yet the 
sense of service of the State made the Civil Service the saviours of 
Germany in the Revolution. It will be noticed that Germany in its_ 
‘ political ’ officials, France by pohtical Under-Secretaries and occa- 
sional favouritism, and the U.S.A. by the number of offices of high 
administrative rank which may still be included in ‘ spoils have 
allowed themselves a safety-valve — official neutrality is not expected 
of them, indeed, the opposite is required, and appointments take 
place to secure the subservience of these officials to those who appoint 
them. W'e shall not press this analysis any further, excepting to say, 
that this impartiality will depend for its efficiency in the future more 
and more upon the deliberate training of officials to this end. We 
recall the opinions about official education expressed in Germany. It 
will be remembered that various writers insisted on the need for such 
a training in the social services that Civil Servants would be qualified 
to take a non-party view, a view transcending parties ; as one writer 
has it, they repre.sent ‘ iJie integrity of pure State nientahty ’ f another, 

‘ they serve the common good 

^ Gicst* Diift Jitamtf'ntum %m thitlschcn VolkeelacU (1924) argut-s tliat CiyiI Ser- 
vants ought to take the samo attitude towards their service as Frederick tlie Groat 
to the ytatc— they lu*ld their powers, not for jK'rsonal enjoyment, but as first ser- 
vants of the Stiito. Further, the SScrvico relationship is not to any 'pprsotiaJ sujieriors 
or masters, but to the State. ’ Jf this, the only right conslitutionaJ view, had been 
a eommon posBcsHifiii of the German Civil Service then fewer oflicialu w'ould have 
fallen into so difficuib a conniet of coiiaeienees on the fall of the monarchy and the 
entry of the republican minislor.s, binco they felt obliged to their imperial or royal 
masters, instead of, properly, to the Empire or tlioir State, many beheved tliat they 
might not recognize any other institution os official chiefs, although the now insti- 
tutions embodied no other than the real and hitherto existent Chief of the Service, 
namely, the State.’ Of alsn Kh-instufk, Fouj UV.hcu dvs dfuUchen BeamientumSt 

p. ao. 

* Cf. Harms, Rechi uvd Staat, II, 32 ; cf. also Hartung und Leisegang, Berufa- 
heamteniumy Volkastaat und Ethih, 1931 ; VoUdand, Vie Beamlenachafi U7»d das Pro6im 
Stoat und Volky 1927. 
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Prince von Billow once characterized the situation of a Minister 
under the German constitutional State as follows ^ ; ‘ The practical 

principles which a Minister has to live up to are very different in 
character from the principles rec.ognized by a party man ; they belong 
to the sphere of Slate polwy, not to^party politics.’ This is not far 
off from the direction in which the education of officials must proceed : 
although they, of course, must, if the Parliamentary system is to be 
workable, give that counsel extracted from their Slate policy which 
responsible Ministers require, in order to make and execute laws in 
accordance with their party policy.- jlbow nil , neHlrtiltli/ does not mean 
timulity of the official espert : it implies the. enerqetic tender of advice.^ 

The next topic is closely related to the problem of impartiality of 
the Civil Service, and its discussion will enable us to throw more light 
on the character of the modern Civil Service and the modern State — 
it is the problem of the Right to Associate and to Strike. This involves 
resistance to the power of the State, and the threat of resistance 
inherent in these, rights at once calls forth the State’, s defence of itself. 
.In thi.s defence we may learn more about its nature — what its defenders 
consider to lie most vital to it. 

RIGHT TO ASSOCIATE AND THE RIGHT TO STRIKE 

The modern claim to a.ssoe.iate in inilustrial and profes.sional unions 
is, broadly, the claim to exert pre.ssure upon employers for various 
ends, mainly economic. Association takes jilaiie. for other reasons 
also : for mutual aid against the common risks of life and for the. 
combined organization of pleasure and study. Mingled with these 
reasons is another which, from a general social standpoint, is of far 
more, importance : the defence and pursuit of economic interests ; 
for through the employer, pressure is directly exerted upon that portion 
of the community which consumes tlie product of those associated, 
and this, in turn, affects the economic position of other circles. Associa- 
tions within the Civil Service may at any moment find it necessary 
to exert pressure upon their employer, that is, the Treasury, and 
tlirough that, Parliament and the. Public. 

The position of Civil Service associations is peculiar in that the 
services of their members are rendered to a jieculiarly wide public, 
in some cases to almost every inhabitant of the country ; their services 
are as a rule monopolies, that is, there is no alternative source of 

1 Jnipenril (Irrmnny (lillfa Eiln ). p 187 

^ One flitlHultv regnrding this hiis been felt in Germany, wlirre, cif coiirso, l.tu' 
problem is aculost : ‘ Will it not’, 1 have liwil aaked, ’ rcdiico Iho joy in othce and 
KciiHe, of (TfativciiesH, if nflicials give advice and it iH Komntimcs not taken ? ’ 1 aup- 

poao they iviU he disappointed, hut like all who hold an office, of any kind, they will 
get u.scd to the limitations impo.se<l by the nature of tlioir office, and grow in their 
mentality the jirolcction against disappointment. Moreover, they are not worse off 
than the solicitor or any other exjiert, 

^ See end of chapter, p. 1424, 
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supply ; the services they render are of a particularly vital nature to 
society, indeed, that is why they have become socialized ; and, finally, 
the employer is the State, an institution of which undisputed authority 
is the essence, because that authority is so necessary and at the same 
time so liable to daily dispute. fThe State is a condition of subjection 
for us all, no matter what rights we obtain from this subjection ; and 
so many arc ready to throw off this subjection wlicn the opportunity 
offers, that the State is forced to be especially stern. It is such a 
master that the Civil Service possesses. There are other, secondary, 
peculiarities, and these clearly emerge, fronf the discussion of the right 
to associate among CiNul Servants, and they determine, as we shall 
now see, the extent to which association.s and the right to strike are 
permitted. 

Associations and strikesliave no inhi-rent virtues and vices ; these are ■ 
no more than consequences of tlicir. pnrpo.se and actual use. Associa- 
tions in the Civil Service have originated, bke trade unions, to reform 
abuses and procure the amelioration of working conditions. They 
were a product of the nineteenth eentiirv, but of the late nineteenth- 
century. They become mo.st numerous and insistent in certain social 
conditions ; the worse the conditions of employment in the Civil 
Service, the greater the number of associations and their fierceness 
of temper ; the more developed certain theories of the State, the more 
factional and disrupiive the .is.soeiati()ns. 

France. France entered the last quarter of the nineteenth 
century with an admiuistrativi- system full of mortal abuses. Un- 
certainty of tenure, rank, political favouritism in recruitment and 
promotion, cla.ssifieatinn which raised inequality of working conditions 
and salaries to the l(‘veL of an organized system, spying and counter- 
spying on the private, political and ndigioiis activities of the Civil 
Servants, no guarantees that di.scijilinarv nnuisures would be justly 
conducted, contempt from Parliament and the public these were the 
main features of French administration. The Law of Associations 
of 21 March 1884 was the eulminating-jioint of a long and arduous 
struggle of workers and jirofcssions of all kinds to secure the right 
of association This law gave workers exercising the same professions 
or allied vocations the right to unite without authorization in a.s.socia- 
tions for the study and defence of their economic, industrial, com- 
mercial and agricultural interests.i These a.ssociatioiis could federate 
among themselves. The result of this law was the speedy formation 
of a host of syndicates, tlie originators of the modern French trade- 
union movement, centering in the Confederation Generahi du Travail. 
No one during the eourse of the debates on the law of 1884 had dreamt 
of including the officials in their plans or prophecies ; but, at first 
slowly, and then with a rush, officials perceived the advantages of 

^ Cf. Pic, Traits de Lt'/fis'lation Indtistriellc, p. 216 If. ; arid Lofas, op. cit., p. 140. 
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organizatioii and began to establish associations. The elementary 
school teachers made an attempt at founding a National Union. The 
administration stopped them. In 1887 the Minister of Education 
himself intervened with a letter addressed to the Prefect forbidding 
such associations as ‘manifestly incompatible with the very notion 
of a public function ’. Road-sweepers, navvies, and similar workers 
in municipal employ made attempts of a like nature, were forbidden 
to proceed by the Prefect and the Ministry of Public Works, but main- 
tained a furtive esdstcnce. Other State employees in the tobacco 
and match factories were' more successful — they were not counted 
among Civil Servants : in this way, but after an opposition which 
cost the Casimir-Perier Cabinet its life in 1894, the State railway 
employees were admitted to have a right to associate. These con- 
cessions wore made upon the theory that such employees were not 
assimilable to Civil Servants, but to employees in similar public 
utilities, privately managed. Meanwhile one Minister of Education 
after another was combating the attempts of the teachers to form 
•associations. 

Tlie Government could not permanently repress the movements 
and, therefore, the Radical Ministry of 1894 containing Waldock- 
Rousseau as Prime Minisb-r, and M. Millcrand, a Socialist, Minister 
of Commerce, decided to still the tempe.st by allowing the associations 
to come into being under their good-natured sponsorship. Many 
associations came into being, the principal ones being those instituted 
by the Postal. Telegraph and Telephone services. The teachers got 
their way. The mailed list gave place to the approving smile : all 
in the vain hope that the as.sociation8 would not defend themselves 
when attacked, and that they would be the friends of Republican and 
Anti-Clerical governments. For France was tempest-tossed domestic- 
ally and internationally, and peace and unity at any price was desired, 
in order that monarchism, ultramontanism and tlie foreign enemy 
might at need be vanquished. Official approval begot associations 
all through the Civil Service. But official approval had not counted 
that the right of association might be construed, as for ordinary 
industry, into the right to the defence of professional interests. The 
manipulative employees, postal officials, warders, those in the public 
works departments and municipalities, and teachers, wanted more 
than the mere right of peaceful coalition. They wished full rights 
under the Law of 1884. This was never accorded them by their masters, 
nor could they obtain it, legally, under the Statute of 1884, for this was 
limitative : it hmited the right to syndicate, i.e. to be an association 
with rights of aggression, to ‘ economic, industrial, commercial and 
agricultural ’ interests. Vet outside it there was not even a legal 
right to form associations. In 1901 , a new Law on Associations gave 

1 Harmignie, UMtat et ses Agents, p. 13. 
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the Government an opportunity to meet the demands of Civil Servants 
for associations without specifically according the right to striie as 
possessed by ordinary associations of private employees. All citizens 
could now form associations, with certain specific exceptions, but in 
these exceptions Civil Servants , were not included. The result was 
an enormous expansion in the number of a.ssociations. 

The ardent spirits among them are dissatisfied with this position, 
and desire rights which, for example, under the Act of 1884, would 
give them fighting power. But to the ardour of the workers’ leaders 
must be added the effect of syndicalist tliaory which for the French 
public services has been worked out by writers like Maxime Leroy 
and Paul-Boncour.2 These desire the break-uj) of the present cen- 
tralized State, and the division of political and administrative power 
among vocational associations of wliich the pubhc services are only 
special aspects. The central co-ordinating body composed of delegates 
of the associations would issue general rules, and within their wide 
confine, the public service syndicates would arrange for their execu- 
tion. There would be an end of the interference of Parliament in, 
petty matters, and the syndicates would be able to regulate all their 
vocational interests, technical and economic, in a rational manner 
hitherto unknown in the politically demoralized condition of the 
French Civil Service.* 

We need not proceed to a further analysis of the syndicalist theory. 
But the resistance to the power of Civil Service associations contains 
arguments of great import in the modern State, 

The first impulse of resistance is simply authoritarian. There 
is an instinctive feehng that the State will crumble, or, at least, wiU 
be severely shaken by the existence of as.sociations. For, however 
peaceful the intentions of the associations, any body w'hich unites 
members with a definite and special interest becomes suspect. Adam 
Smith observed this when lie said that whenever he saw two bakers 
speaking together he suspected a conspiracy against the public. And 
the history of associations, corporations and guilds, especially in 
France, has been one to deepen this suspicion. 

‘ The Government could not \ said M. Loubet in a circular in 1888, ‘ without 
abdicating its legitimate authority, allow civil servants of any department to 
establish a federation, destined to oppose an occult power against the legal 
authority.’ * 

The Minister of Commerce said in 1891 : 

^ Les transformations de la puissance publique. 

“ *Les yj'ndicats des fonctionnaires devant le parlcmcnt ’ {BcvucSociahste,Ja,nn3.Ty, 
1906). 

® This sulijeot is treated in the last chapter of La-nki. Autf^onii/ in the Modem 
State, The most recent contribution is by Mer, Le syndicalisine des JonctionnaireSf 

* Cited Harmigiue, op. cit., p. 202. 
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‘ If they could carry out for their own profit the law of professional unions, 
it would be against the nation itself, against the general interests of the country, 
against the national sovereignty, that they would organize the struggle.' ' 

M. Barthou, in 1906, has the same suspicion (by this time with 
ampler justification) : , 

‘ When the State manufactures tobacco and matches, it does not see any 
reason for refusing to its workerR, any more than to private employees, the right 
to form trade unions. But when it exorcises, in a general interest, the functions 
and the rights of the public authority, can it authorize civil servants to turn 
against it, equal to equal, in^ an imperative and menacing manner, the very 
authority with which it is invested ? Now notice that after the postmen and 
the teachers, the customs officers and the tax officials have demanded the right 
to form trade unions. There is only one word to characterize such a state of 
affairs: anarchy. . . . The public service associations are violating the law; 
they are going counter to good sense, they are tlefying public ordf'r.’ ^ 

That is tlip context in wfiicli m.any jieople sec tliis jirolilem ; it is 
defiance to the iState, a throat to public order, a menace to sovereignty, 
indeed, mutiny. Defiance to the State ! •' Civil servants who share 
•in public authority form a part of one corporation only, that which 
is the State— the Nation itself ! ' ^ ‘To form a Trade Union . . . 
would be on the part of civil .servants ojieii warfare against the 
Nation ! ' ‘ The gist of these arguments is pure fear of anarchy, and 
Parlhimeiitary coiui'it : deadening to lilx'rty and provocative of 
violence, 0 ])cn or suhterrarieaii, and irrational repre.ssion. 

Security of Status imposes Obligations. more rational 
view, a reasoned opinion regardini); the exceptional position of tlie 
public .servant, is tin* seeonil line of defenee against the riL'ht to 
associate. This was best expre.ssed by one of tlie earliest essays in 
resistance. M, Spuller, Minister of Education, (piashed the attempt 
made in 1887 of the teachers to form a Trade rnioii. Ills circiilar 
ran ; 

‘ A public situation i.s not a profession, in tlio same way a.s ollieial pay (tnnle- 
inenl) is not a satiry. The salary of tlie workman i.s higgled over penny l>v 
penny by him .mil the employer. . . . llolb of tbem ask Imt one llimg of the 
State : liberty of struggle anil eoinpetition. . . . But offieini }),iy is, on the 
contrary, fixed hy law and is not .ilferable exeept by the law. If we suppose 
that the pay seems small, is tiiere any one of ns who will pretend that ofiieiale 
have the right to form an assoeiation and if rieeessary go on strike to toree the 
State to inerease the scale ? . . . 

‘ la it not evident that onee lie has become a member of the national adminis- 
tration, the teacher cannot turn by turn present himself as an ottieial, and in 
this quality receive fixed pay, demand guarantees of sceurity, or to put it more 
clearly, irremovability, excepting for disciplinary penalty, and liave the right 
to a pension ; and then, all of a sudden, cliaiiging his eharuoter, put himself 


’ .tales Rot he, Chamlier of Deputies, J.O , 17 hfoveiiiher 18(11. 

^ Hanmgmo, oji. eit.. ]). 1.37 

“ Rouvier, Chamber of Deputies, 22 May I'JOS. * Julus Roche, loc. eit. 
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forward as a free worker, and demand, through the right of assoeiation, the 
means of defending his interests against the State, as a workman defends his 
at his own risk and peril against his employer ? ’ ' 

Many a Minister later made use of these same arguments : The 
Civil Servant has a secured status which imposes obligations upon 
other citizens. If he accepts that status he must, in return, relinquish 
the right to secure better terms by a show of force. We are obliged 
to guess at the fundamental ideas of State employment involved in 
this type of argument, for they are never stated. Probably people 
who argue in this way really mean that the* State, through Parliament, 
has carefully considered in what exact measure the services it renders 
arc socially important ; and it has translated thi.s estimate into terms 
of an amount of money in the budget. This expenditure was care- 
fully related to the income of the country, its reviuiiies, and the gimeral 
currents of social and political thought. The State cannot do more 
than this, and. olfering the .salaries and other expenses of adminis- 
tration in tilt' measure which it doe.s, it is only able to continue to 
afford tliem if it obtains tlie ealeulated amount of service in a loyal, 
willing and iminterrupted fashion. If tlie.se conditions are not 
observed, if slack service, skulking, and interruptions occur, the 
national ability to pay is di.s.sipatcd, and all State arraiigeinents fall 
to tlie ground. The Civil Servant ought to recognize all this when 
he leaves private life for the piihlic .service ; and in recognizing this 
lie must give u]i liis pretensions to act violently liy the State. It is 
a matter of State clilcicncv. dircctlv iiilicrcnt in the non-profit basis 
of State services, and not only a matter of the dignity of the State. 
Tins .seems to us the onh rational foundation of this tvpe of argu- 
ment : for merely to ,say that once tlie terms are accepted one .should 
not kick against the pi'icks is [luci'ilc ; one must .sliow good caii.se why 
tlie pricks exist. It is not enough to .sav. as M. Briand once said, 
that the State h.is not tlie .same ela.stieity in its iinaneial arrangements 
us a priv.ute tirm." Whether that really means anything is a doubtful 
[loint 1 and if it did mean what it ap|)ears to mean, and if that meaning 
were true {that the Stat<- cannot demand and obtain more leveiiue 
promptly), it would .still have to he explained why this is ,so. And 
when hi. Clemenccau soiiorou.sly recouiit.s the advantages of State 
employment^ — peaeetiilne.ss and certainty® — he is still obliged to say 
why not more ol these can he given at tlie demand of the ofheials ; hut 
he does not. 

Continuity. Indeed, these arguments are hut the unim- 
portant outposts of the central and vital vindication .ig.uiist the 

* Jjcfas, |ip. 144. 

® CJianibit (Ji'.s DipiiltV, ./ () . |;> M.u p 97.'> Hrmnil ^ \ icu’s fcgnrdtng 

the strike uii(Jei\i<‘ii( a tiuijsfuiinalii);) In'twc'ea iJu* Imie vtluMi he ua*' ■'Ot'kinp 

a soal in ihirhannMit, and the da\ when he bttame 

* Of. Harinijjnie, j). 149 (April 1907 : letter to tlio loachors,}. 
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right of association. The right of association (with or without the 
right to strike) always offers a threat to the continuity of the services, 
unless the right is much limited. But the mere right of association, 
even with hmitations, still constitutes a possible challenge to the 
purposes of the State ; for once the right is granted, even with limit- 
ations, even upon sufferance, a psychological condition is established 
— one of group conceit, a consciousness of identity and power, sepa- 
ratist in fooling, bable to resist the aims of the State by the cessation 
of work. Now in private employment (comparatively) such a feeling 
and such a liability do not matter very much : only a master is incon- 
venienced or ruined by such behaviour ; and, as for the consumers, 
they have alternative .sources of supply.^ But the services of the 
State are, cr fiypothcsi. vital in their nature, and as a rule monopolies, — 
there is no alternative .source of supply. They have been deliberately 
and especially selected from among m.any thing.s made and services 
rendered s^jontaneously by developing .society as being of a funda- 
mental nature, which neither prudeirce nor compassion could leave 
to the free play of .supply and demanrl. The\' have become e-ssentials 
of modern existence : they are indispensable. Therefore tho.se who 
undertake them may not jeopardize their existence by the strike or 
threat of a strike. People cannot even bear to think that they might 
cease; for if such a thought became wide.spreail. imc.ertainty would 
have entered, and certainty is the essence of social cfticicncy. 

The theory which wc have just expounded has never boon fully 
analysed in France, though Hauriou.-Duguit.^and Jezo ‘ go quite far. 

^ This, of course, becomes loss and less true, the j*roeoss of Rmul'^amation pro- 
ceeds ; and wo have* shown that as this occurs in vital conurioditu'.s. rather in manago- 
ment, plant, financo or lahoiir, the State forbids sirikes and lock-out's Cf. Chap. 
11, Politics and Economics. 

- Haunoii, Note m Conseil 7 August P.H)9. Siroy, III Purtic, H.5 ff., re 

dismissal of officials on strike, without iirov'iofis coniinunication of dos'iicr (Law, 
April. ly05). *In effect, bv the acceptance of the employment conferred upon him 
the official submits to all the obligations deriving from the very iir'ce.sHities of the 
public services, and renoiince.s altogether an<l for always faculties incompatibh* with 
a rontiinutif es.scntiai to the national J/f« . . these fundamenta/ cfmfhtions of the 
existence of a Slate demand, on the one .side, that the jmblic servicc.s indispensable 
to national life shall not be interrupted, and, on the other jiart, that ollicials shall 
live in peace with the (lovernment. Let us observe that wo appeal, nut to the raison 
which is a dangerous notion, because the well-being of the State may often 
appear to be connected with momentary circumstances, but to the theory ut the 
unconstitutionality of the laws, wdiieh cannot bo invoked except m regard to the 
permanent condition of iStato life, which doctrine and jun.sjirudencu sliall liave already 
determined, and which, in conscquonco, would not iiermit of .suriwjses.’ 

» Traite, III, Chap. IV. 

* Jhze, 11, 246 : ‘ The idea of the public service has other necessary consequences : 
public servants are forbidden all actions which might stop or go counter to the regular 
normal and continuous functioning of the public service.* The Slate is to subordinate 
the public to the private interests. Wo have groat resjiect for these writers, and 
would not wish to do them any injustice. Their conclusions wo think to bo right, 
but the grounds of those conclusions seem to us not to have been fully developed. 
The best analysis is, perhaps, in the pleading of Tardieu, Commissioner of the Govern- 
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Various authors and politioians are impressed with the fact that State 
services are monopolies and that if their supply ceases there is no 
alternative source. But they do not pursue their analysis to its base, 
namely, that social life would be badly injured. The pohticians have 
only realized its fundamental meaning when there has been a strike, 
as in the arsenals, the posts and the railways. In those cases it 
seems to me they have rather been incensed that something called 
National Sovereignty, or the Public, has been defied, than understood 
the exact meaning of the strike.^ 

The proper line of resistance to strikes in the public service was 
taken in a Bill to regulate the right to strike, placed before the Senate 
in 1895. This differed from previous bills of a hke nature in that it 
distinguished between public servic(!S indispensable to the life of the 
State, and others. The Mimster who introduced the Bill said ^ : 

‘ It is necessary to distinguish among the different enterprises those wliich 
constitute public services properly so-called, affecting the general order and 
even the security of the country, from those which involve nothing other than 
a question of finance. ... It is only there that the very principle of nation-, 
hood is at stake, that the right of demanding exceptional protection for it appears 
to be incontestable.’ 

They were services of such importance that they had been exempted 
in the law on the recruitment of the Army (1889), from immediate 
mobilization : for example, firemen, road workers, dockers, surgeons, 
chemists of the ho’ipiccs ; workers in the penitentiaries, forest officials, 
customs, posts and telegraphs, and the technical administrative 
sections of the railway services ; inland revenue officials, the adminis- 
trative officials in the State tobacco factories, and the Bank of France. 

This and other bills of a like nature never passed beyond their 
preliminary stages. 

Nor did the soundness of this reasoning ever proceed beyond the 
inkling of it which we have quoted. Instead, France was dehvered 
over to Parliamentary tergiversation of a most dishonourable and 
despicable kind, and the futile logic chopping of constitutional lawyers, 
who commenced with abstractions and ended with abstractions. 
Parliamentary futility ended in postal strikes in 1906 and twice in 
1909. The first strike of 1909 lasted a little over a week, and what 
imagination could not teach, the facts did. Paris was isolated from 
the rest of France and the world ; the Minister of Foreign Affairs 
could get no news about the Balkan crisis, several most urgent tele- 

ment, before the Conseil d'etat m the affaire Wtnkel, Sirey, 1909 : same reference 
as 111 Noto to Hauriou. 

' Also llipy woro struck with fear, or said lh«y wore, rogardln^ national defence. 
A strike loft open the frontiers ’ This was a powerful argument on the Continent 
before 1914. 

* Trarieux, Senat, 4 March 1895, and Documents, 1895, No. 38. Cf. 

Lefas, pp. 180-2. 
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grams being delayed ; business began to languish, as prompt and 
exact information was impossible to obtain ; the food supply of Paris 
was momentarily endangered ; the Stock Exchange was so badly 
stricken that the effects were felt in London, Brussels and Berlin. 
Then, later in the year, a more nationaJized cessation of work took place 
and lasted ten days ; similar effects were felt, and to them was added 
the sabotage of material. 

The results were vindictiveness against the officials’ leaders, some 
reforms, the strengthening of governmental feeling against the associa- 
tions, and the introducf.ioi'i of a number of bills before Parliament 
to establish Ic statut des fondwnnaires, that is, a code of working 
conditions for officials, in place of the numerous unintograted regu- 
lations adopted piecemeal, and many of them liable to violation by 
the Minister. Such attempts at a sialul had been unsuccessfully made 
at various times in the nineteenth century, and in 1903 and 1906 
protests and reports were again brought before the Cliambers. Parlia- 
mentary and administrative circumlocution killed an even greater 
effort in 1909 by the Briand Ministry. In this project the right to 
strike was strictly forbidden, and the, intervention of the Courts of 
Discipline provided for in other parts of the Bill to deal with disci- 
plinary case.s, was, in the case of strikes, excluded— without their 
intervention and without specified formalities all the disciplinary 
penalties could be pronounced.* Further, penalties were provided 
for provocation to strike, by unions and associations. ^ Nor was any 
affiliation with the general labour organizations permitted. Although 
the law was not passed — it was not even put to the vote— these prin- 
ciples are maintained to-day by French governments : (a) no right to 
strike ; (h) a right of association ® ; and to federation among associa- 
tions ^ ; (c) the right of the a.ssociatioiis to challenge all adminis- 
trative decisions interesting them before the Conseil d’l^tat ; (d) but 
no federation with otlier than Civil Servants’ associations.® 

The Contract of Service. Legal theorists have differentiated 
between (ujcuts or fondionnairra dc ycMton and agents or fond ionna ires 
d’autorite. In the former class arc all officials who arc merely execu- 
tive, without discretion, involving public authority, that is, not 
essentially part of the State,, a,nd perfectly assimilable, to ordinary 
private employees ; while the latter class consists of those who are 
more intimately connected with the governing power. It does not 

’ Art 2i. 2 Art 

^ Law of 1901 and Cim^nl JO Doceaibor 1!)0U, etc. Cf. JJauriou, DtoU 

Administratij, p. 250. 

^ Cl. Hauriou, op. cit., ]) 

^ Yel IliH ])owpr was soiiiriwhat roHtricted in ll>2] and 1022 alter the Keiieral 
strike of 1920. 

Forbidden by the project of l.,aw of dunti 1920 (which did not jiasa) and main- 
tained liy administrative action. 
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matter ao much whether the former claaa are subjected to the State, 
the lawyers argue, but certainly the officials ‘ of authority ’ must be. 

This distinction has given rise to a long discussion, every lawyer 
having a different system, pedantically created out of words challenged 
by every one else, and satisfactary to himself, but rejected with con- 
tempt by his ‘ dear ’ colleagues. The process of argument has been 
as follows : Is this distinction between of/ents de gestion and autorite 
tenable ? The lawyers answer Yfts ! * Since this distinction is valid 
it can be at once translated into terms of tlie law of contract ; the 
agents de, gestion come within the category of private contracts, the 
others, in the category of public law. In the first case the State is 
simply an employer, in the second it is the Sovereign-Pouter. Syndic- 
alists like Leroy “ are especially devoted to this dichotomy^, because 
all the employees falling in the first category are thus placed on a 
complete par as to their liberties with ordinary private workers. But 
lawyers in gcneial, German as well as French, have at the minimum 
indicated this di.stinction even if they have not, like the French, drawn 
the same concdusions.^ The distinction i.s ob.servable in the Frencln 
law on the insulting of officials. Only the higher grades — the agents 
d'autorite — are protected.^ To insult the rest is to insult only a man, 
not an official. 

Arrived at this point the lawyers feel entitled to get over their 
difficulties by making havoc; of the law of contract. (1) Does not the 
State contract just like a private company wdth the agents de gestion ? 
Yes ; for the State has often been compelled to pay (lamages like any 
ordinary citizen for a civil wrong. The Con.seil d'Stat has admitted 
that in its judgements. (2) The object of the relationship between 
the State and the employee — is this not one that can be made by 
simple contract ? To carry letters, count canls, add up figures, and 
sweep trains, are these not everyday objects of private contract ? 
Yes; then why make a difference between the State and a private 
company ? (3) What end is pursuisl by the, contracting parties ? 

Is not the State pursuing a simple end in treating with an individual ; 
and is not the individual intent upon pursuing only his own interests 
and nothing more i This is so. Then the contract is identical with 
ordinary private contracts. 

It is extraordinary how this legal nonsense has blinded the eyes of 
otherwise clever people to the real facts of the situation. What has 

^ Thus Hauriou, Duguit, liarthelemy. But J6zo says that the distinction has 
broken down. C’f. o}). cit., II, 238. 

“ a op (')».. pp 130-2. 

^ La)>an(J. o g.. iiulicntcs the distiiiclion, but snys no as to rights 

is made upon its basis, and suggests none. BUudHehli iiiiikc's a thieefold <livisioii, 
tluis • officials with a power of command ; tlw aaaislants of these, without indepen- 
dent scope ; domestics, like porters, inessongers, etc. 

* Cf. Harmigme, pp. 105, 100. 



1410 MODERN GOVERNMENT [pt. VH 

the question of contract got to do with this problem ? If it revealed 
the complete identity of public and private service it would not have 
proved that the former must have the same freedom as the latter ; 
an alternative would still be possible, that the latter should be regu- 
lated like the former. The lawyers, cinstead of clearing up the issue, 
have simply wrapped it in unrelievable obscurity. For they have 
entirely left out of account the sociological nature of the Civil Service, 
the nature of its services to society, its relationship to political parties 
and representative assemblies, the reasons why the services were made 
public. These are the factors by which law is nourished and made 
fruitful ; and all of them have been neglected for a diet of abstractions 
and definitions derived from codes of law prepared for entirely different 
situations arising under entirely different conditions of society and 
having nothing whatever to do with the present question. 

French lawyers have focussed their mmds upon the nature of the 
contract made, the present condition of the contract, but tliis is not 
the problem. The problem is, what compels the State to demand 
-submission of Civil Servants and to offer the conditions it does ? ^ 
It is in what lies behind the law, not what is expressible in its inelastic 
formulse, that the political scientist is interester] . The State includes 
in its terms the prohibition of strikes for all Civil Servants. Why ? 
Not because it has not learnt the law of contract in the university 
schools ; but because of certain overpowering necessities. It is 
precisely these necessities which we desire to discover. Even the 
enlightened Duguit by equating the State with a ‘ public service 
corporation ’ (which was overstepping the mark), and by bis attacks 
upon the theory of the moral personality of the State, an important 
service to law and political science, has lent bis autliority to the school 
which divides the Civil Service into two classes ; and be says the agents 
de gestion are properly to be put on a par with private etnjiloj^ees, 
although he himself cannot and does not make this di.stmctioii, but 
puts all public servants on a similar footing, demanding the right to 
associate for all of thern.^ For the erroneous notum that the Stale is a 
‘ public service corporation ’ and nothing more, by missing out Ike social 
conscierwc which the Slate imposes upon individual consciences when it 
undertakes a service, strips the State of its essential character. The 
conclusion is then easy, but full of error. And the attack on the 
moral personality of the State can go too far, for in destroying the 
notion of personality it may deny that its purpose is moral. “ 


^ Cf., e,g., the strictness with which J6zo and othi'rs interpret the disciplinary 
rights of the official superiors. Cf. also this statement, winch is given on good autho- 
rity, by Lofas (Civil Service in the Modem StaU^ Chicago, 1930, p. 230) : ‘The Civil 
Servant is attached body and soul to the public aervico. The status of Civil Servant 
does not leave him for a single instant even when distant from his office.’ 

* Revue da droit public, 1907, p. 410 ff. 

* Moral — not whether it is a good or bad morality. 
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The truth is that all public servants are employed in work which is 
of a specially important character in society, and the reason which 
compels the public and Parliament to draw these services out of the 
hands of private industry is like the force which is apphed at one end 
of a rod or a length of string; Mechanics proves that this force is 
present not merely at the ends or at any separate spot in the length, 
but pertains all through the length and gives every particle in the 
length a character equally peculiar. Thus, in the public services, 
the essential quality of being public, the why and wherefore of their 
socialized nature, pervades the whole. Some part of the Civil Servant’s 
activity, whether he is in the immediate confidence of the Minister and 
gives orders to thousands of subordinates, or whether he is a post- 
office messenger boy, the temporary master of nothing more than a 
second-hand bicycle which is not his property, — some part of the- 
Civil Servant’s activity is State-determined, it lives and operates in 
virtue of that peculiar fellowship and conscience called the State, it 
derives its character from the Slate, and would be otherwise were it 
not of the State. To ignore this is to be unaware of the nature of the 
State or to have petrifh'd the State in a legal formula which has no 
counterpart in life. Harmignic, who has collected and analysed the 
French theories of agevis de yexlion and agents d'autortic, says quite 
rightly that if you take any particular act it is fairly easy to decide 
whether it is one or the other — an acte de gestion or d’autorite, but 
■it is almost impossible to di.stinguish the officials into these classes, 

‘ because the same individual accompUshes now one, now the other 
kind of action.’ ^ And difierent theorists and politicians have drawn 
their lines of demarcation in the varying places, Harmignie includes 
teachers, postal ofticial.s and the clerical staff of the ministries in 
agents d'autoritc : the finst, because ‘ they are the champions of the 
repubhean public authority, by their work of education itself, because 
this education should he civic ’ ; the second because one must think 
of ‘ all that is confided to the postal service ; for the probit}’, the 
devotion, the fmtlifulness which the Service demands and the police- 
interest, on which the confidence of the public should be neither 
betrayed nor sluiken ’ ; and (he tliiid, because one must remember 
‘ the occult but real administration exercised bv them ’. * 

We shall, in the conclusions which follow this discussion, analyse 
more, clearly than has yet been convenient what it is in the public 
service which different rates it from private or ‘ free ’ services (though, 
in fact, VO industry is free in the modern State), and what therefore 
distinguishes the civil servant from the private servant. 

Germany. France has had the longest history of this question ; 

’ Op. cit., pp. 181, 182. 

* Cf. Haiinou, Nole in Sirey, 1907, III. 49; Vroit Adininistratif^ 3rd Edn., 686, 
note. 
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the history of the problem in Germany has been shorter, and the solu- 
tion more rational than in France. The present law is regulated by 
the Reich Constitution of 11 August 1919, and the various State 
constitutions which came into being about that time. These constitu- 
tions contained clauses giving freedofn of association to all citizens 
(before the War the law was in a very anomalous state regarding 
Trade Unions) and including in these guarantees the right of Civil 
Servants to a.ssociate. The Reich Constitution contains two clauses 
relating to this question. The first is Article 130, which says, ‘ All 
officials are guaranteed the freedom of their political opinion and 
freedom of association (Verrinljiiiiifisfreiheil).’ And Article 150 says : 

‘ Freedom of association for tlie protection and promotion of work- 
ing and economic conditions is guaranteed to every one of all 
professions." Similar clauses arc to be found in other constitutions. 
It will be noticed that the clau.scs we have* reproduced do not contain 
any mention of the word ‘ .strike, This i.ssuo was indeed avoided 
deliberately by those who drew up these clauses, and for both duil 
iservmUx and private ivorkers nodal control over the right to strihe was 
left to particular laws and regulations. During the revolutionary 
rnoiith.s the teiideucv was to inlerpret 1he.se dause.s as cout.iinmg the 
right to strike, at least members of the E.xtreme Li'ft and many 
ofiici.als represented and urged this interpretation : but the consolida- 
tion of the republic and the rebuilding of .social order resulted in the 
denial of this right. The upshot is that the Civil Si'rvuiit.s have a 
constitutionally-secured right ot association which is worked out in 
most beneficial institutions, but very (lefinitidy no right to strike. 
We shall now ri'trace our steps, and return to tiie condition of affairs 
before, the lievolution, floscribe the theories then adumbrated and 
on the whole generally aceepted, and then .arialvse the effects of tlie 
Jtevolutionary and post-RevoIiitioiiary events, which led ultimately 
to the denial of the right to strike. 

Before the War Germany was blithely unconscious of the problem 
of the right of association ; at least there w.is no ground for anxiety. 
The social situation of the Civil Service at that time, and the legal 
condition reflecting it, is well summed up liy a famous jurist.^ 

‘The oliligatioii of public service differs from other rclationahips of obliga- 
tion by tlie oath oj nerrtce vvlueii must bo taken tiy tile serv.rnt and which is 
combini d with the commencement of activotiea. This oath is variously for- 
mulated tint contains substantially tlie Hamc promise faithfully to carry out 
the duty with whu-ti the taker of the oath ia obligated. Tlie purpose of the 
oath 18 to strengthen the ethical element contained in the public obligation to 
serve, by invoking the conscienee and the awe of (tod, since the etliical element 
ia not completely tangible in law. The Civil Servant is, however, legally bound 
to take this oath. Thus wo are .again concemefl with a legal characteristic 
of official oblioation which arises oaf of that ethical element. And it is indif- 

' Otto Mayer, llcutec/ics Y erwallungai eehl (2nd Edn.), 1917, II, 246. 
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ferent what kind of subject the official obligation may be. Military leadeia 
can be provided with a specially hired following by a private law contract ; 
they can be helped by a peasant whose horses have been commandeered for 
the public transport ; they can also be provided with a military waggoner : 
the last alone fulfils a sworn duty which under circumstances demands from 
him for the same function quite a different willingness to sacrifice himself than 
is expected from the former two types ; this measure he must himself discover 
from his loyalty to the Service ; and just for that reason he is sworn in.' 

This type of tlipory w-as general ' ; as general among the adminis- 
trative and constitutional lawyers, that a right of revolution was 
inadmissible in a constitution. It postulated an all-powerful State, 
the immaculate nature of its authority, and, therefore, the subjection 
of the people — in this particular re.spect the subjection of the Civil 
Si'rvant who has a special ethical relationship with the State, servant 
of all. There was no question of the right to strike, and this in itself 
was nut discussed. All that was discussed, and this with question- 
begging biisines.s, wa.s the subjection of the official to a code of discipline 
given to the law of the State and the theory of its authority under an 
absolutist mouarehical system. If the State were ab.soliite. how could" 
anytlung lie admittiui to rights which took away from its absolute- 
ness ' Positive law taught this absoluteness without questioning its 
foundations. Therefor(> the question of the right to strike did not 
arise : though, of course, nothing could be said against societies of 
Civil Servants for pleasure-giving and instructive activities. 

The German State could not live permanently or even long in its 
old mould ; year by year it was battered and dented by the pressure 
of life and thought in the democracies around it. The Revolution 
merely hastened the process of dissolution. When it came the previous 
rejiressioii had engendered a tremendous amount of force (not calcu- 
lated to be long-lived) against the old system, and the impetus of that 
force at first swept away more than mature consideration could, or 
afterwards did. justif}'. 

Complete rights of association were promised to all, and these 
were held to include the right to strike.- A number of exceedingly 
well-organizeil assoeialions arose, at present inciiidiiig practically 
every person in the Reich, State and Local Government services. 
But little by little the unlintilcd nature of the right of association 
was suppressed. Though it is held to have been maintained in Baden, ^ 
yet the proceeding.s of the constitutional Assembly showed strong 
opposition thereto. The opposition was based upon grounds with 
which we have by now Viecomc very familiar ; ‘ Taking into account 

^ E.g. Labuntl. iStautsnu ht, .Oth Etlll., I, 4, 100 anti 

“ Cf. Bcntli.v, Hirfikrtn-hl der Beamtcn (1022), pp. ,1-1 1 (ajt jiiielljgent book); 
frtX)Jamatjon of tlie domicil of People’s Coniraissaries, 12 Xovemlier 1918; Pro- 
clamation of Prussian Guverninout, 13 November 1918. 

Op. cit., p. U>. 

VOL. II. — 90 
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the pension rights accorded to them, and the general interests of the 
whole economic system, which must be protected, the final conclusion 
of the right of association, the right to strike, cannot be accorded to 
oflhcials as it can to private workers.’ But the phrase the general 
interests of the whole economic system which needs protection is a more 
enhghtened line of objection than was usual in France before the 
War, and is prevalent even now. Another point of view,i the rational 
attitude of which is to be applauded, was : ‘ The official must first 

exhaust all possible means of conciliation {alle Instanzen) and must 

then finally have applied ‘to Parliament, which provides the means, 
before he makes use of this right. Both morahty and reason demand 
this.’ “ In Bavaria the right to strike was more explicitly denied in 
the constitutional discussions, and on the grounds, firstly, that this 
denial was a quid pro quo for permanence of tenure, and, secondly, 
that public interests came before the interests of any group. 

In the Constitutional Assembly of the Reich the debates “ at once 
centred round the meaning of the word ‘ association ’. The Consti- 
..tutional Committee of the Assembly dealing with what afterwards 
became Article 159, found itself called upon to choose either the 

original form of the clause written by Hugo Pieusz, in which the 

word Koahtionsfreiheit was used, or some other word which would 
not give the impression that the right to strike was admitfed. The 
reporter of the clause asked the Committee to take it that the original 
form did not touch the question of the right to strike. Whereupon 
an official of the Prus.sian Ministry of Commerce ‘ : 

‘According to the meaning which has been previously ascribed to the 
word KoaUtwnsJrethetl, it is supposed to include the right to strike. Now 
it is suggested that the right of coalition ought not in any way to be limited. 

. . . That IS to say, at no time, in no condition of necessity, for no class of 
civil society, ought it to be limited ; not for raiJwayracn, not for those who 
produce the most essential articles of consumption, not for people who control 
gas, fire, water . , . not for agricultural workers. I don’t know whether the 
Committee was really conscious of the full import of such a constitutional rule, 
and whether it really wishes to accept the responsibility for such a condition.’ 

The word Vereinigungsfreiheit was clioseii instead of tlie other ; 
and an important member of the Committee (L)r. Hugo Siiizheimer, a 
great authority on labour law) said ‘ we expressly declare that we do 
not wish to decide the question of the right to strike in the Constitu- 
tion We need to notice only that the question of words was a 
question of intention, and that decision as to that intention was left 
to other authorities ; and the insistence of the Ministry of Commerce 
official upon the fundamental nature of certain services and the need 

' Op. cit., p. 16. > Op. cit., pp. 10-21. 

® Cl. Bericht und Protokoll des 8. Ausschusses, No. 891, p. 389 £f. 

* Loc. cit., p. 390. “ Loc. cit. 
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that these should not be threatened by interruption. An interpella- 
tion in the full session of the Assembly on the Civil Service generally 
caused a discussion of the right to strike.^ The only ideas ■which we 
have so far not come across were the need for a right to strike as a counter- 
weight to the organization of others industrial and ‘professional groups in 
the State ; and the difficulty of reconciling such a right with the 
Ministerial responsibility for the Budget. 

These debates and constitutional clauses, indeed, settled very little. 
The Constitution, as we have seen, had in this matter abdicated its 
judgement; though its very abdication iitas a judgement: it was 
not positively in favour of the right to strike. The issue, indeed, was 
positively settled, at this time at least by events, and by the declara- 
tions of theory evoked by those events. A threatened railway strike 
in Prussia in the spring of 191b drew from the Government the follow- 
ing decree ^ : 

‘ The right of coalition does not justify a breach of contract. Every refusal 
of work without consent is therefore a broach of duty which involves legal con- 
sequences. The Government would act towards the whole nation without* 
conscience if it conceded to officials the jiower of stopping State industries like 
the railways, and therefore do infinite damage to the whole people, whose officials 
ought to serve.’ {E.specially as the offiiials were so ex|'ensive in the terrible 
conditions of that time !) ' Indeed, the Government would be obliged to con- 

sider such a at nlie as a crime aeainat the whole peojile at a tune when the Eather- 
land is still tliieatened liy foreign dangers and hy tlie lack of food and raw' stuffs. 
Hunger and idleness of t ho whole economic apparatus would be the result. . . .’ 

in 1920 ^ tlio Prussiun Government made quite imequivooal 
declarations tliaf the right to strike did not exist ; it was in fact a 
harking back to the pre-war theory of the matter, though, a.s we shall 
see, it was more society’s welfare than the Government’s welfare that 
was called to witucss. 

‘ The so-called right to strike has no inseparable connexion with the con- 
ception of the right of coalition. The strike is only one of the means, and not 
the solo one, through which one can attempt to attain better economic con- 
ditions. Whether this means shall he usttd is to be decided by the mutually 
obliging rights and duties which were ineludiHl in the condition e>f officialdom. 
If the concerted stoppage of work is not compatible therewith, then the so-called 
light to strike is not given with the right of coalition, fn its application to 
(hvil Service conditions these principles lead to the conclusion that the Civil 
Servant must not .strike. The Civil Sen-ice status is a status of loyalty. As 
the State coutd not conduct an ordered hfe and could in no wise express its will, 
it must enter into a relationship •with the Civil Servant which obliges the latter to 
a complete devotion to the State. This condition of loyalty also appears from 
the fact that the official takes an oath of service. The special character of the 
official’s status is expressed in important conditions of Civil Service law. IVith 


I Ilcilfron, op. I’lt.. Vol. 7. p. 4l>9 ff. 

^ Cited llendix, p. 38. 1 give only the e.saential parts. 

® 20 February 1920, Prussiau Landtag. 
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due regard to the duties towards the community imposed upon him, the right 
is denied to the official capriciously to leave his work. For this reason also 
are the majority appointed for life and made dismissiblc only by means of statu- 
torily regulated disciplinary procedure. Further, the rights of officials to speci- 
fied salary, half-pay and jKinaions for dependents, are legally regulated and are 
specially guaranteed by the Rtaoh ('omtitution. In this specially formed 
relationship of rights and duties, the Civil Servant who strikes, at once breaks 
his oath and violat('K the official obligation he undfjrtook. The strike is an 
unpardonable truancy from work and its consequence is that the servant, during 
the time of the strike, loses his pay and must expect fonnal disciplinary pro- 
eednro against him with the purpos(- of dismissal. By this non(‘ of tlu' great 
interests of the ('ivil ^^orvantk is violated, because at their disposal arc other 
means of making their views valid than the strike. Since the rc'])rescntativo 
assemblies of the States have a iar-reaehing right of controlling their executives, 
as the representative councils have on local government, th(‘ official has a 
specially infliicnlial instrument to get his demands satisfied by tli<‘ir h(‘lp. The 
opinion of the Prussian (hivernmcnt in this inattiT is identical witli that of 
the Keich Gov’erninent, etc.’ 

This clear and well-founded statement became the basis and model 
of all future developmeut., and similar declaralions were issued when 
‘strikes threatened, and when they came, as in January and February, 
1922, duriny the fireat railway strike.’ This, tlien, is the situation, 
and the disciplinary courts have maintained a similar attitude. The 
duties of tlie ollieials, which we discussed in a previous section, as 
stated in the Rcichshcamk-ngcsetz of 1873, the various State Civil 
Service Laws, and Departmental regulations, limit tlie constitutional 
right to strike. 2 

In a case before the Reitdi Disciplinary Court in 1922 ^ the law 
was carefully analysed and stated. The blunt purjiort is l.hat there 
is no right to strike, there are many laws and regulations against it, 
most derived from the pre-llevolutionary period, and none in its 
favour whether made before or after 1918. But the social doctrine 
of the Court is of more importance to us than the, mere judgement. 

‘ Without such a strict attachment to the State, to which, on the other side, 
corresponds the guiirantce of a secure position calculated for permanency, and 
a special protection in the exercise of official functions, ihe. iStalc would 7iot be 
able to fulfil Us functions. Jf must be able to,reUf upon Us officials being pernia- 
nently at its disposal to undertake the iState's (ulmimstrative business. With this 
legal peculiarity of the oflicial's status any ri’fusal or stoppage of w'ork depending 
upon the good will of the individual official is completely incompatible. The 
freedom to strike would stand in contradiction to their obligation, grounded in 
their very appointment, continuously to carry on their services for the welfare of 
ihe community within ihe ineasure of the offiice they ocenpy. OJliciah are servants 
of the community (.Article 13d of the Reich Constitution), and therefore subordinate 
to it. They must not as hearers of the authority of the State counteract the will 


* Bendix, ]>. 40 ff., and Apjiendix, for declarations of Oovernnieiit and associations. 

* Brand, op. cit., Sections 15!) and 159a ; also Anschutz, Kommenlar to Art. 
159. Cf. also Nipperdey, op. cit., Vol. II, Article 169. 

^ Cf. Report, No. 24, ychulze-Simons, p. 73. Decision, 14 Decembor 1922. 
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of the peoph as ii is expressed through consiilutional organa (Articles L and 6. 
Keioh Constitution), by hindering the fulfilment of the duties of the State by the 
refusal of (heir services. Otherwise the authority of the State would fall into 
complete dependence upon Ciml Service associations. The situation of a Civil 
Servant of the Reich is not different in the State based upon a republican demo- 
cratic constitution from what it was^in the previously existing State.’ 

Survey, and comparison with Great Britain. Thus a State 
at a juncture of history when it was more than usually highly conscious 
of the nature of its behaviour definitely refused the right to strike. 
The grounds, when we sum them up, were, broadly, three ; (a) if the 
State engages itself to give e.erLain benefits to its Civil Servants, and 
by its institutions and traditions suhstantiatos its engagement, it may!' 
as a matter of a fair bargain requin; a corresponding guarantee that 
it will not be subjected to the inconvenience, at the minimum, of a 
strike ; (b) the infiuests wliieh the State has in the continuous opera- 
tion of its services are of an urgent, lifc-and-dcath nature (remember 
the examples given ! — gas, fire and water, and so on), and these must 
not be stopped lest a great calamity befall it ; and (c) if the demands 
of Civil Servants are given ample eon.stitiitional channels in which’ 
to find their vent, and, if just, their .satisfaction, the strike must be 
relinquished as a mean.s of forcing the State to .siirrender. In our 
opinion the probk'm i,s substantially solved in these tlirce propoisitions. 
We have already, in treating of France, expanded upon the first 
proposition. The rest of society is liurdened with th(' provision of 
the officials' total remuneration, it cannot produce this without the 
security and steady continuation of all fundamental services, and 
therefore if it accepts the continuity of the burden, it not only oii^ht 
lo have (as a matter of everyday ethic.s) a quid pro quo in the matter 
of continuity of service ; but it must liave this, or else the source of 
its ability to pay th<‘ remuneration is gone. The moral claim is 
grounded in tlie economy of Nature. 

The second proposition, that the services performed by the State 
are so fundamental that they can on no account be allowed to cease, 
is of basic importance. It is indeed the root and centre of tlie whole 
case against the right to strike ; and this it is which friglitens people 
even against the riglit of association. This fear is simply preconscious- 
ness of danger to society of any interruption of the eternal round of 
industry. An analysis of the industrial and commercial life of any 
modern State shows that this fear is only too well justified, in the 
measure in which we grant that bread is better than liberty. The 
life of modern society is highly organized. Few activities are under- 
taken for the direct satisfaction of those who do them the vast 
majority of commoditie.s and services are produced for others tliaii 
the producer. A delicate counterpoise of freedom and subordination 
of the myriad elements alive in society has been created as the necessary 
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basis of social production and consumption. Most of th.e satisfactions 
of life have at least a particle of economic welfare allied with them, 
sometimes as the end and purpose of the satisfaction, sometimes as 
instrumental to a largely spiritual satisfaction. And the mass and 
quality of things done, thought and qpnsmned which make up modem 
civilization are vitally dependent upon its high material welfare. 
Without this there would be neither means, nor leisure to enjoy the 
means, and aU the conditions of work and worship would assume 
another aspect. Whether that aspect would be more pleasing to any 
particular individual among us or not it is immaterial to discuss here. 
It is enough if we can admit that it would be otherwise. But we 
have everyday proof that the mass of mankind do not want it other- 
wise, and the plans of social regeneration made by the great leaders 
of thought are rarely based upon a reduction of the amount of wealth, 
but most frequently postulate consciously or unconsciously an increase 
in the riches of the world. Its true nature is disguised in the modern 
god, ‘ The High Standard of Living.’ This indispensable standard of 
hving cannot be produced otherwise than by two main institutions : 
subdivision of labour, and credit.* The first produce.s a number of 
independent, specialized and wellnigli non-vcrsatile economic groups ; 
the finished product of each is the raw material of the other, and 
the sectional services must be combined to attain any utility to a 
consumer. All economies, that is, the minimization of effort with the 
maximization of gain, are derived from the regular, steady, punctual 
and exact co-operation of otherwise unrelated multitudes, information 
about the market, transport, command of raw materials and labour long 
before the product can be consumecl, and all the machinery of exchange 
is needed to help this method of indirect production at the highest 
pitch of efficiency. Everything, down to eighths, even thirty-seconds 
of pennies must he calculated, anticipated and weighed up when supply 
and demand are being adjusted to one another. And the months 
and the years in which deliveries and payments are duo are assumed, 
by operations in which people place confidence, to be here already. 
Time, which is mathematically-caleulateil interruption, has been 
abolished by the economic need for continuity ; continuity would 
be abolished by interruption, if it riiturned une.xpeotedly. Not one 
of the innumerable factors in the calculation may be changed by an 
undue stoppage in its predicted orbit upon which so many other 
revolutions depend. A strike in one industry of importance may do 
grievous liarm to the life of other parts of the community, who, so far 
from being immediate parties to the dispute, do not even know what 
it is about. The State is therefore compelled to demand the continuous 
fulfilment of social expectations. Who compels it 1 Society. We 
have reached a stage in the life of the State where even the dissidents 
* Cf. Chap. 11, Politics and Economics. 



1419 


OH. ECHV] DISCIPLINE, MENTALITY AND BIGHTS 

and the wellnigh irreconcilables conduct their coercive (defensive or 
aggressive) campaigns with order and regard for the basic necessities 
of life. The German railwaymen were at pains to transport milk ; 
the English coal-miners would not let the mines get flooded ; and in 
the English General Strike of Mj,y, 1926, the Trade Union organiza- 
tions issued directions and made arrangements for the proper conduct 
of the nation’s vital necessaries.* 

Now, in proportion as the services are vital to social existence 
obedience to the State must be unconditional. Of such a character 
are the public services. Communications, revenue, health, the order- 
ing of trade and industry and their various processes, which secure 
conditions of justice and physical health for the weaker members of 
society, and prevent, at least in part, waste and tyranny, the care 
of the poor, the widow and the orphan — our prudence and compassion 
have declared these things to be so urgent and vital, that we will not 
have any but the State to administer them. In proportion as we 
do not admit that these can be given up we are driven to demand 
their continuity, that is, to forbid any right to strike ; or to place 
this right under such restrictions that it loses its original meaning’ 
and force. 

What is Public, what is Private, Service ? Now it may be 
said that all this proves nothing in particular about the ‘public 
services. Does not the analysis we have made lead us to the 
conclusion that all great services whether in private or in public 
hands should be forbidden to strike, or allowed to strike only under 
very limiting conditions ? Such a conjecture is made already by 
Harmignie in the course of his discussion of French Civil Service 
Associations.* 

‘ It is objected he says, * that the interdiction of the right to strike ought 
then to bo extended to workers of the railway companies cand of all services 
the monopoly of whieh is a concession and which are of public utility, as lighting, 
for example. ^Ve agree ; it is necessary assuredly to take sp(«ial legislative 
measures concerning the workers of those enterprises and to forbid them, under 
sovoro penalties, to suspend their work.’ 

In most countries some limitations had already been established 
before the War. Apart from countries where a sheer aiitlioritarian 
attitude was taken up by the Government, as in Kumaiiia and 
Bulgaria, limitations were strict, and even stricter than in these 
(countries, were the rules in great modem democracies like Australia 
and New Zealand. The State had in Australia and New Zealand 
come to mean so much to the ordinary man, to give him so many 


‘ Cf. The General Strike Order, T.U.C. Memorandum, given as document No. 72 
m Page Arnot’s The General Strike, 1926, p. 160 3. 

* Op. oit., p. 329. 



1420 MODEEN GOVERNMENT [pi. vii 

rights that these could not be maintained without corresponding 
obhgations, for the obligations were fart of the. energy which produced 
the resources owl of which rights were distributed. Therefore those 
countries placed all industry under a rfigime which put ofi the right 
to strike until the time when human reason had accomplished all it 
could. 1 Courts of Conciliation and Arbitration were established, 
principles of a ‘ living wage ’ were adopted, and strikes and lock-outs, 
in private as well as the public services, made illegal. It is not neces- 
sary to describe the machinery here. The motive is our concern, and 
its character leaps to the .eye. It is quite clear that economic and 
other benefits arc created by labour, capital and organization : if 
these stop, the benefits cease ; and the more carefully organized and 
planned benefits are, the more indispensable is the continued work 
of its creators. The whole recent tendency of trade union legislation 
in Great Britain has been towards the limitation of the power to 
strike. But wo have already insisted upon the meaning of these 
developments earlier in the work. 

Naturally the State has first taken stops where it could most easily 
lake them, namely, in relation to the officials in its own immediate 
service, but the doctrine which it has propounded refers to many 
private industries too. In Great Britain the subject attained little 
prominence until the General Strike of 1926. Up to that time there 
had been an extensive growth of Civil Service associations whicli had 
met with no obstacle set up by the Government. Very little, if any, 
discussion had taken place about the right to strike. No law forbade 
any Civil Service association to come into being, or if it was estab- 
lished, to affiliate with outside bodies.* For the predominant purpose 
of Engli statesmen has been liberty rather than security and 
order. 

The grades of the Service below the administrative have for long 
felt a certain sympathy witli the Liberal and Labour movements. 
The theory of the Treasury in regard to pay and conditions in the 
Civil Service is that they oiiglit not to be more than that given by any 
employer outside the Service. Therefore it was and is to the interest 
of the Associations within the Service to co-operate with tlie Trade 
Unions outside to raise the general rate of wages and improve the 
conditions of labour. Further, the Service Association.s recognize 
the fraternal duty of uniting with other Labour forces to increase their 
strength and give them aid in overcoming tho hurtful qualities of the 
present organization of industry and commerce and society. There- 

^ Cf. Chap. II, PolitjcH and Efonomica ; cf. h1«o ihosc rcferciicoa, Rankin, Arbi- 
trafion and ('onriUatum in Au.*(tralta and New Zealand, 1910; Wages Boards and 
Industrial Conciliation and Arbitration Courla of Now Zealand, Cnid. 4107, 1908. 
Heaton, Modern Economic History 

* Cf. Bernard lieger, Les ayndicats des fonctionnairea en Angleierre (1929) ; cf. 
also E. G. Swift, History of Postal Agitation, 1}K)0, 
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fore the Associations grew^ and they affiliated to the Labour Party 
and the Trade Union Congress. Not sympathetic to, and self-excluded 
from such affiliation, were the top 20,000 of the administrative, upper 
clerical, technical and legal staffs. The division between these and 
the subordinate and manipulative grades is one between those who 
are in positions of command and tho.se who take orders. Those who 
take orders are, in the mass, allied with the Labour movement ; the 
rest are, on the wliole, satisfied with the State a.s it is, and are sufficiently 
well off not to feel the .spur to join the. party of criticism and recon- 
struction. 

Before 1926 affiliation had raised no great controversy, though 
the affiliating associations were conscious of their peculiar situation 

.servants of the State yet. allied witli a party whose intention it is 
fundamentally to alter the nature of that State. The que.stion had 
also been raised by the Royal Cotnmis,sion on the Civil Service of 
1914, but this body only described the nature of the problem and its 
difficultv, and recommended a special iiajiiiry, the scope and nature 
of which it carefully defined. ^ No such inquiry was ever held, an4 
the i.ssui' was forcibly impres.se(l upon the public attention during 
the strike of 1926. The Slate, it was .said in popular di.scussioti, could 
not be sure of the uninterrupted .service of those who belong to affiliated 
association.s, since they are liable to be recommended to go on strike 
at any moment . The State had the right to expect members of the 
Civil Service to volunteer for any duties consequent upon the emer- 
gency. Civil Servants enjoyed the special advantage of being a 
■ sheltered ’ occupation, and the jiriee of this was political neutrality, 
.^gainst this view the attitude of the Civil Service A.s.sociations was 
well .stated in the balhit jiapiu' issued to members of tlie Civil Service 
('lerical Association, which, finding manv dissontieiits in its ranks, 
took a refere.ndum on the question. 

1. The Association admitted altihation. but denied that it was 
obliged to go on strike al the request of otlier labour organizations. 

2. ‘ As regards tlie position of Civil Servants as servants of the 
State, there is no necessary inconsistency between Civil Servants 

• For Ihoii prosciil num\)ors aiul cC. Slalomems RubinittiMl the 

Royal CommisMion by tlio Civil Service Clerical As&ociatiou, the Society of Civil 
Servants, the First Division, etc. 

“ MuidfnnnU ('inuiuiJ^.sutn, 4th Report, pp !>!♦ ami 1(H> . ‘ Tlu* suhjtH t-inatti'r of 
the iiupiirv should include the followun^ <juostioiis : (1) Slioiild the pnncijilc of 

“ rocoj^uiitiou of avsocialiou ” lu* ciuthnI further in the Public Service, ami if so, in 
what form ? (2) Should the iiiclhmls and organization of Trade rnioii'' (‘xist in the 

l^uhhc St-rvk’c, and if so, to a hat extent ? (’1) Slutuld <‘om.-ihaluui lio.mK he set up 

in the Civil Service, and if so. how ahould llu\\ lie constituted? (-1) Should any 
lestnetiorLs he imposed on the action of memhers of the Fivil Service iii resjiect of 
the withdrawal of thiMr laliour without duo notice (5) Should as.soeialions of Civil 
Sorvaiils he at liberty 1<» join with outside Tradi* Unions > (l>) Should assoeiatirms 

of Civil Servants 1 h“ at liberty to aflihato thoiiiselves to pohlieal parties and promote 
candidatures at dec Lions ? ’ 
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doing their work faithfully and well, and yet at the same time being 
federated with other bodies of wage-earners, through the Trade Union 
Congress, for the protection of their wage interest.’ 

3. The third and final proposition raised by this problem is ; If 
the demands of Civil Servants are giv«n ample constitutional channels 
in which to find their vent, and satisfaction when found to be just, 
the strike must be relinquished as a means of forcing the State to 
surrender. 

The issue was decided in a state of public temper rare in Great 
Britain. The Trade Unions were beaten until they were dazed, and 
Parliament, which had several times in the past few years been unable 
to find time to deal with a Trade Union Bill to limit the political 
and industrial powers of the Unions, attacked the new and steaming 
dish with a really unwonted gusto.* The result was the Trade Union 
Act of 1927, Clause 6 of which relates to Civil Servants ® : 

‘ prohibiting established Civil Servants from being members, delegates, or repre- 
sentatives of any organization of which the primary object is to intliience or 
affect the remuneration and conditions of employment of its members, unless 
the organization i.s an organization of which the membership is confined to 
persons employed by or under the Crown and is an organization ... in all 
respects independent of and not affiliated to, .any such orgaiiizalKiii as afore- 
said the membership of which is not confined fo j)er.soii.s employed by or under 
the Crown or any federation comprising such organizations, tliat its objects 
do not include political objects, and that it is not associated directly or indirectly 
with any political party or organization . 

We have already discussed the effects of a strike, .should it come, 
upon economic and social life. But it could yet be argued by Civil 
Service Associations that the.se would not necessarily be suffered, 
since the strike was a very remote, contingency, and therefore no 
Government ought to establi.sh a restraint. But, indeed, the question 
is not merely one to be determined by the probability of the event ; 
but of the omnipresence of a threat. The right to strike is no positive 
guarantee : it is the residue of the individual claim and even legal 
right to freedom of opinion and person. The right to strike is a 
result of the State’s non-interfere,nce with the right to freedom of 
person. But when the State does not interdict, the result is, when 
men act in association, the feeling that an ultimate coercive power 
exists, a positive weapon. The possession of this weapon acts psycho- 
logically upon its possessors : it increases their will, as well as their 
power, to resist. It offers an alternative to negotiation with the good 
will of the other party. This brusquene.ss may jeopardize the public 

^ Cf. Mr. Churchill’s auvswer to a deputation of the C’lvil Service Civil Rights 
Defence Committee, representing all the affiliated UnionR (1 March 1927), reproduced 
in The Post (organ of the Union of Post Office Workers) for 9 April 19*27. 

* Sect. 6, Sub-Sect. 1 only is reproduced. The whole of the clause should be 
studied. Ci. also Statutory Rules and Orders, 1927, No. 800. 
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welfare ; and it is the fear of this which is expressed by the opponents 
of the right to strike. Its legal acknowledgement may deliver over 
events to passion before all the devices of reason are exhausted. Yet 
its non-existence may also set up against the guardians of public 
order so little resistance that they will act ignorantly, passionately, 
on private or class motives, and slur over the justice of Civil Servants’ 
claims upon the public. 

Constraint put upon Civil Servants, therefore, cannot permanently 
operate unless the State admits constraints upon itself, or to speak 
less abstractly, unless the people and Parlihment establish machinery 
which will control and at need coerce Ministers, Treasuries, and heads 
of Departments to the end that they may act justly. For as it has 
been said, the strike is not a right, it is a fact, * and ‘ the right to 
strike is not one to be asked for, it must be taken ! ’ ® The whole of 
citizenship may be summed up in the phrase, organized mutual self- 
reatraint. If this does not exist, strikes will come, right or no right. 
So that the strike being excluded, what are its indispensable substi- 
tutes ? They are (1) institutions, in which Civil Servants can obtain 
,1 full and proper hearing, and in which their legitimate grievances 
can find redress, and (2) public recognition that the authority of the 
people, of ParUament, and Ministers, has moral bounds, in that it 
must 1 k' willing to temper the doctrines of Treasury control and 
economy —both potential feti-shes — with justice to officials. The 
second is the fundamental necessity, and the extent to which the 
machinery is already operative in various States will be discussed later, 
,A.s the Civil Service is expected to subject itself to the community, 
•so is the community obliged to subject itself to the Civil Service. 
Enlightcmcd nations have already made arrangements to guarantee 
this, while others still jjcrsist in the true belief that, for a time at 
least, exploitation is possible, and the untrue belief that discontent 
suppressed is discontent dissipated. 

One question must yet engage our attention before we pass to a 
description of the machinery of representation and conference. How 
far is affiliation permitted ? It is fully permitted in Germany, it is 
not permitted in France and Great Britain, it is not denied in the 
U.S.A.® In Germany the situation is settled by the Constitution vdiich 
allows free rights of association (Articles 130 and 159). The only 
limitation upon the use of the associations for party political purposes 

^ Lefas, U^tat ei les fonclionnaires^ p. 199. * Harniigriie, op. cir., p. 118. 

* Nor is there a general denial of tho right to strike. But for postal servants the 
right to affiliate with non-Civil Service organizations is admitted l>v an Act of 24 August 
1912, but provided that such organizations do not impose upon them ‘ an obligation 
or duty to engage them in strike or proposing to assist them m any strike against the 
United States’. Hence ailihation with the American federation of Labor is not 
denied to those officials ; and it is said that generally tho rule holds for any Civil 
Servant. Cf. Mayer, Chap. XVI. 
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is the disciplinary rule which regulates poUtical activity. One great 
association is affiliated to the great free Trade Union organization : 
the Allgemeine Deutsche, Ge.tmrkschaflsbund — the British equivalent of 
which is the Trade Union Congress. This is the AUgrmeine Deutsche 
Beamieiibund . The other association* as such are politically neutral. 

The solution in Great Britain has been dictated by hot-tempered 
rage and at least a suspicion of class hatred. Tn 1914, the Royal 
Commission on the Civil Service remarked that — 

‘ Tlic difficulty is oonfin(‘d to political action alone. tSo long as an Associa- 
tion limits itself to Servioe acfion, no one expects that any restriction should 
be placed on its activities. But when an Association bcnomcK atfiliatod to 
Rorno political organization connected with a parliamentary party. diHerent 
questions arise.’ 

The Commission offeretl no solution ; events have recently deter- 
mined thi.s, and the power now exercisoahle by the di.s-affiliatcd 
associations is ordy a.s tnucit as the Government tliink.s it rigid for 
tliom to liave. I myself can see little harm in leaving the ciuostion of 
affiliation entirelv to the Civil Service associations. 


® Cf. Para. I!). 1st Bcporl. Dardanelles C’tuiiiujsMon (('d 841*0; 1017) .■ ‘ Jf ia 
the duty of the official not to resign hut to state fully to the head of his d<‘parlincnt 
and, should any proper occasion nri.se. lo other inemlxTs of tlic Ministry, what arc 
(.sic) the nature of liis views. Then, if after due consideration those vie^Vs are over- 
ruled, he should do his ftc.st to carry out the policy of the Government, o\eu although 
he may not lie ui inrsonal agreement with it. . . Undue loyally ‘ would lend to 
cripple indejiendenee of tliought iiinl ‘would leave (he Pni iiam<Mil,irv heatlK of the 
various departmenls without that healthy assistance wliieh they have a right to 
expect, and wlihfli is, at tinicK. much inore likely lo be rendered hy ivasoimlilc and 
deferential ufiposition than by mere agreement resting wholly on the ties of fliyf'iplinc.’ 
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REDRESS DF GRIEVANCES, AND THE GUARANTEE OF 

RIGHTS 

T he machinery whereby Civil Servants can make their com- 
plaints heard and secure a redress of their grievances is 
broadly four-fold : the national and local representative 
assemblies and the Treasury (or Ministry of Finance) ; special repre- 
sentative councils hke the Whitley Councils in England or the Officials’ 
Representative Councils in Germany; courts of arbitration after the 
model of the Industrial and Wages Courts for private industry ; and 
formal arrangements with procedure of a judicial nature for the prose- 
cution of established rights and the challenge of disciplinary sentences. 

PARLIAMENTS AS MEDIATORS 

Parliaments mediate between the Civil Service and the taxpayer. 
History shows that they are not liberal towards the Civil Service, but 
rather the reverse. The total number of Civil Servant voters outside 
a few constituencies is not large enough to weigh with the member 
of Parliament, and though members have m the past complained about 
pressure upon them, the eoinmunity' as a whole outweighs the Civil 
Service overwhehinngly. It is to the interest of the member of 
Parliament, in every country, to act in such wise that he and his 
agents can truthfully tell his eoustitueiiey that he has been a champion 
of economy. For economy is an affair of pounds sterling and numbers 
of Civil Servant.s ; and both of the.se are meaningless abstractions to 
the ordinary voter, who lets himself be gulled into believing that they 
really mean something because he has an ineuleated resentment 
against officials, and this adroitly' played upon by his member who, 
as he says after the meeting, ‘ pulls it off’, and an innate love of 
money which is wasted when used by any one but hiinself, for himself. 
No Parliament has ever shown spontaneous generosity to Civil Ser- 
vants. The atmosphere is one rather of repressiveness. Civil Servants’ 
salaries are easily accessible to economizing governments, and their 
professional ethics leave them defenceless against a barbarian public. 
In Great Britain there are many' occasions when Civil Service conditions 
may be discussed before the House of Commons, but only a critical 
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situation, like the Gregory case, or rank injustice when it has been tact" 
lessly committed as in the case of the dismissal of hundreds of ex-Service 
men, can cause the House to turn its attention away from the more 
general matters of administration which are discussed during Supply 
debates. This is the proper procedufe so far as it goes ; the House 
of Commons confines its strictly limited time to broader matters. 
But Parliament has no special machinery to focus and force its delib- 
erate and detached attention upon grievances which may seem minor 
to it but which are important in the eyes of Civil Servants. Parlia- 
mentary machinery failing, the mediator between Civil Service and 
taxpayer is the Treasury. 

The Treasury has been blamed for its tight-fistedness, for its 
fanatical devotion to the principle that one should spend less rather 
than more than last year.* But its general arrangements, financial 
and otherwise, for the Civil Service, have been quite liberal compared 
with other countries. If there is any criticism to make of its behaviour 
it is that though accessible it is not easily convinced, and day by 
(jay grievances which demand adjustment of pay and conditions 
which are fairly promptly made in private industry are met by it in 
a spirit of authority, churlishness and unreasonable negation. All 
sorts of clerical labour, negotiations, and ncrvc-racking advocacy 
before the Chancellor and Parliament are .slaved off if a demand is 
promptly quashed, and this labour-.saving desire is reinforced by the 
‘ Treasury tradition ’ of tight purse-strings. Perhaps the develop- 
ments of the years since 1919 may ultimately make the Treasury 
more amenable to the just demands of the Servants. The institution 
of the Establishments Division m the Treasury and of special Estab- 
lishment officers and divisions in the Department, may enrich the 
Treasury ’,s understanding of .staff que.stions,“ and understanding may 
generate an unprompted will to give a ready ear to complaints and an 
unforced will to remedy them. It cannot bo denied tliat the Treasury 
still needs an impetus from the outside, and the Civil Servants a 
powerful means of advocacy, to secure a proper sensitiveness to staff 
questions. 

The .situation in Great Britain is, liowever, better than it is in 
France, There the Ministry of Finance is overshadowed by the 
Parhamentary flommissions of tlie Budget (and their sub-committees) 
and neither the Chambers nor the Commissioii.s have shown any 
tenderness of regard for the Civil Service. Problems of staffing, 
bonus and pay have been met with feebleness, chicanery, illwill, 
ignorance, and self-seeking meanness and shuffling, everything, indeed, 
except wisdom and social spirit. Extraordinary occasions like a 

' Cf. Machinery of Government Report, 1915, pp. 17-21. 

^ Cf. description of this in Evidence of Russell Scott, Royal Commission 
1929, Minutes, Vol. I, and Warren Fisher, ibid., pp. 1278 ff. 
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strike or a European war do, however, cause the Government and 
the Chambers to undertake reforms and even to produce some ameliora- 
tion.i Yet Civil Servants have not such potent means continuously 
at their disposal. Nor have they the power to invoke the aid of 
Parliament by petitions exposin(; the policy of the Executive in their 
regard. This privilege which the Constitution of 1876 passed over 
in silence is a ‘ natural right ’ for ordinary citizens, but the Chambers 
have not censured the Government which suppressed it for officials.* 
Though there are Civil Servants sitting in Parliament the situation 
of the whole body is not thereby improved to any degree worth mention. 
The Civil Service is, indeed, compelled to conduct active practical 
campaigns, especially during elections, to secure attention to its 
demands. The Cmnite d'aclion des Jonclionnaires realizes that it has 
something to hope only from a reinforcement of the authority of the 
Executive and administrative reorganization, for ‘ the increases in 
pay offered by various political parties, more avid for our votes than 
concerned for the national prosperity would be only a provisional 
palliative, . . The great Federation des Syndicats de fonctionnaires 
(formerly adherent to tlie C.G.T.) has black-liste of deputies who do 
not support Civil Servants’ demands, and these names are com- 
municated to the groups in the constituencies. Questiomiaires de- 
manding engagements on the part of these and other candidates are 
distributed. The Federation in a resolution of its Congress of 1924 
said ; 

‘It knows that it cun count upon Iho absolute devotion of all its fighters 
to whom will fall the tusk of a giving to thm organization the necessary vitality 
to cauHo to tnumpli at tho oh'ctioiis not any particular party, hut a current of 
opinion .strong enough to combat the present injiaence of the grent economic groups 
and to facilitate the evolution of Hyndicalism/ ‘ 

The Congre«s of the L'.S.A. is not an opeu-miuded eourt of appeal 
for (,'ivil Servants. There is an exceptionally strong mistrust of the 
executive authority and an extraordinary feeling against bureaucracy. 
It has been possible for Civil Servants to ‘ get at ' Congressmen and 

^ Cf. Cahen-Salvador, La .situation materivUe ci morale des foneiionnaircs. Itevue 
Politique et Parleincntjure, IH iH’eemlier 1920; and Boissard, Le Siatui des Jone- 
tionvaires, in ]."> FrOruan 1927; c'f, tho woik of the (Jornniission 

iieuve, 1919; CoinmisHion Tre)M>nl. I92.». 

* In the Chamber of Dejiutios, 7 Juno 1879, the Minister uf the Interior quoted 
a former declaration W'lth approval ; ‘ H la evident (aic, evurytlinig is evident to a 
Minister) that lor every representative or delegate of the central authority it is an 
iiripcrious duty of his position, and 1 ina 3 ' say conscience, to niamtain an extreme 
reserve regarding actions against the Bovenugn authority, even w'heu they take the 
niildest and most inoflensive ioriii.’ The Chamber of Deputies voted the resolution 
that the right of petition is above chalieuge, but that all depoaitorieb of }»ublic autho- 
rity ought to be severely forbidden from participating in anj agitation against the 
Government of the Republic. Cf. Rierre, op. cjt., Edn. .'5, Meet. 572. 

® Cf. Journal des debats, 1924. 

* Cf, Carr^re et Bourgin, rartis Poltiiques, p. 253. 
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Congressional Committees because of their backstairs organization. 
The virtue of this system from the standpoint of the Civil Service, 
accessibility, is offset by the great drawback of the sporadic, hap- 
hazard, unsettled and partial nature of such solutions. There is no 
substantial or contitiuous guarantee iir such machinery. The Treasury 
has until quite recently been ineffective, it can even be. said impotent, 
in the matter of Departmental appropriations ; and the available 
evidence shows that, even after the reform of 1920, it still lacks power, 
and is not to be comjjared with the British Treasury for either the 
scope of its authority or its energy and traditions. Tlie development 
threatened by the attempts made at the beginning of the twentieth 
century to influence Congress by eollective action was baulked by 
executive orders Employees were prohibited from communicating 
with Congressnu'ii and Congressional Committees on matters of legis- 
lation or approjirintion or for Congri'.ssional action of any kind, e.tcept 
with the consent and knowledge of the head of tin* department. i 
All this pertained from 1902 until 1912. Erom 1912 liberalizing 
influences have been at work. In the latter year it was provided that 
commiuiications between emjiloyees and Congress whicli could only 
proceed tlirough tlie head of the department, and wliich tlierefore 
Were rarely made in this way, ' shall be tran.smitted tlirough heads of 
their respective departments or offices, who shall forward them with- 
out delay with such comment as they may deem requisite in the public 
interest.’ This attempt to be fair to both sides, employees and head 
of department, made it even more awkward for the employees to 
express their grievances, for what would the lii'iid of the department 
do, in his statement to Congress, and in his dejiartmental com- 
mandments, if the deniand.s oppo.sed his viow.s or the vievrs of his 
representatives i An occult movement secured the passage for the 
Act of August, 1912, which provided that 


‘the right of persons employed in the Civil Service of the flnited States, either 
individually or collectively, to petition Congress or any member thereof or to 

^ Ofdcr )» J.triuai v lor^ndc fdl fjfHcors and ompJoyoPH 

‘ oithci' directly cr indireclly, indi\ idnally or throu^th associations, to solicit nn increase 
of pay or to uilhieiK-e or attempt to intiuenee m their own intorcsts, any otiier legis- 
lation whatever, either liefore Congress or its Coromittees or in any way save tiirougii 
the heads ot departinerits iindi'r or m which they serve, on penalty of dismissal from 
the Government servn-e 

Tile Order of 2t) November Jd08 went oven further ; ‘ No bureau office, or division 
chief or subordinate in any department of the Oov’crnment, and no otheor of the 
army or navy or marine corjis stationed in Washington, ahall npjily to either House 
of Congress, or to any Committee of either House of (Jongross, or to any memhei 
of Congress, for legislation, or tor appropriations, or for oongiensional action of any 
kind, except willi the consent and knowledge of tho head of the department ; nor 
shall any such person respond to any request for information from either House 
of Congiess, except through, or authorized by, the head of his department.’ See 
Mayer, The Federal Service, p. 548 ff. 
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furnish information to either House of CJongress or to any committee thereof, 
shall not be denied or interfered with’.* 

This gave rein to tho attempts at organization, and from 1916 
the National Federation of Federal Employees has been able to 
exercise great influence upon Congress. The statutes creating the 
Reclassification Commission and the retirement system (1920 and 
1922 respectively) were duo in large measure to the activity of this 
organization, the latter statute being especially the result of the 
clever application of the strength of the employees’ organizations. 
That strength is reinforced to a tremendous degree by the electoral 
power of the American Federation of Labor to which it is affiliated. 
Any examination of the ILdirement Act, which is over-favourable 
to Civil Servants, will show that it was no idle boast of the President 
of tho National Federation when he said prior to its pa.ssage that 

‘ m Congress, where two years ago a tavoiirerl road to cheap popularity w.aa 
sarcasm at the expense of the Government employee, the few members who 
now indulge such t.icties arc ridiculed by their fellow-members and repudiated 
by their political parties. The Federation’s requests are listened to and its* 
support is sought by members of Congress as a political asset 

Perliaps the American organizations liave undue power. If it is 
so, and we iiuhne io the belief that they have, it is the result of two 
causes The first is the susceptibility to oieetoral intimidation of tho 
average Congressman. Office is of more worth than the public weal. 
Wecondly, iiiider the present constitution of .society, 1he A.F.O.L. is 
inchned to favour the denumds of its affiliated organizations whether 
they are siib.stantially just or not. For the benefits it helps them to 
acquire come from a vast amorphous body called variously Capitalist 
iSociety, the State, the G'overnmcnt, (Congress, The burden cannot 
ilirectly be sliown to bear hardly upon (he othi'r group.s of tax-paying 
workers. In a society where all live by snatching it becomes just to 
.snatch an otherwise unjust amount from those who have already 
snatched most. Th.ut is partly the spirit in which demands are made 
and electoral battles fought. Tlie employees have been forced into 
this attitude by the inertia, ignoranee. and iiicompetenee ot t'ongress. 
Rofore the organizations came tho employeos .suffered and laid no 
convenient means of redress. If the Civil Service, and the public at 
large must continue to depend upon the joint eftorfs of Congress and 
the “Civil Service associations acting electorally, both will continue 
to ho alti'riiatoly the conqueror and the conquered, and peace as well 
as war will involve the undue suffering of the one and the otlier. 

Wc have seen that in Germany one of the defences agaiiust the 
right to strike was the alleged existence of ample other me, ms for the 
redress of grievances. And, indeed, there is much solidity in this 

* 37 SLat. .583. Of. Mayer, op. cit., p. 549. * Mayer, p. 554.. 

VOL. II. — 91 
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defence. Apart from the fact that Civil Servants have direct repre- 
sentation in the Reichstag and the State Parliaments, and recognized 
organizations, the Parliaments themselves are organized to give the 
Civil Service easy and prompt access to them. In the Reichstag 
the 14th Committee (Affairs relating^to Civil Servants) discusses, and 
settles the main lines and the details of Civil Service questions and 
laws, before they go before the full House. It consists of twenty- 
seven members taken from all parties in the House roughly in propor- 
tion to their strength, although the smaller parties cannot but be 
over-represented. Jt is a-hard-working, a very effective Committee, 
and much better adapted to deal with the departmental representa- 
tives and the necessary detail of the subject than the full Assembly. 
The permanence of the Committee, its smallness, its special field, 
all offer to both the public and the officials a rational consideration 
of their respective claims, although higher administrative officials, 
members of the Reichstag and academic observers, argue that the 
Civil Servants exercise, perhaps, undue power. In the Prussian Diet 
there is the Standing Committee on Civil Servants’ Affairs with about 
thirty members chosen on a party basis. But here the members of 
the respective parties are chosen vocationally — i.e. from the members 
of the party who are officials in the public services, and employees 
in private concerns like banks, commercial houses, newspaper offices. 
The most diverse classes of Civil Servants appear on this Committee, 
from University teachers and pastors to subordinate postal a.ssistants. 
Civil Servants, further, have representation in the Reichswirlschaftsrat. 
These Committees have, of course, a particularly large and important 
field of activity at the time of the annual Budget when adjustmente 
of salaries, additions for residence, pension arrangements, arise for 
discussion. 

As important, if not more important, is the. spirit in which these 
bodies and the Parliamentary assemblies work. They do take the 
Civil Service, seriously, as an important constitutional part of the 
State, to be tended and safeguarded equally with any of the other 
institutions which are prescribed and guaranteed in the Constitution. 
This is partly a heritage of the absolute State, but whether the recog- 
nition Jie.s in the nature of the people, or whether long years of ex- 
perience have taught the lesson, it is certain that the value of good 
government is recognized, and, almost, the necessity of paying for it. 
Therefore the Ministries of Finance and the Interior working with these 
Committees ijpd Parliament do not long deny the. adjustments urged 
by the associations and examined and approved by themselves. This 
is reinforced by the right of petition which Civil Servants, individually 
or in association, can, like all other citizens, exercise. ^ The petition 
may relate to economic or other conditions. Yet neither organized 
^ Constitution, Art. i2ti ; Prusnian Constitution, Art, 27. 
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agitatioa against the Government, nor petitions relating to pending 
disciplinary investigations or proceedings, are admissible. Parliament 
lias the right to use the material and information derived from its 
discussion as a basis for proposals of amelioration. The special value 
of the petition is that it gets discussed by the Committee on Petitions 
and the representatives of the Government who appear before it.^ 
The ugly aspects of French and American Parliamentary life are not 
present to force the associations to undue political interference, nor 
is the stiff attitude characteristic of the British Treasury modified 
by proper Parliamentary organization. Wt'*are not arguing tliat the 
Germans are political and administrative saints ; the whole judge- 
ment is relative. 


REPRESENTATIVE COUNCILS 

The tendency of the last decade has been for the governing body 
in industry, private as well as public;, to create councils in which 
representatives of tlie workers have a seat, and where the demands of 
both sides may be candidly presented and discussed. The chief merit , 
of this system is not that it necessarily gives the worker or Civil Servant 
any greater control over the conditions of his work than before, for 
that obviously depends upon the extent to which the employer is 
wihing or compelled to waive the extreme Jise of his property rights, 
nor that it avoids conflict, but that it is possible for issues which 
rankle to secure a prompt outlet. Timely remedies may then be 
applied and injurious consequences reasoned over and appreciated 
before they come. He who hesitates is won. 

In Great Britain, until 1917, individuals and associations in the 
Civil Service were obliged to act mainly by memorial which finally 
reached the Head of the Department and then the Treasury.^ The 
chief disadvantage of this method was that negotiations were in 
writing, and personal discussion was almost entirely excluded. Any- 
body could memorialize a Head of the Department, but the growth 
of associations caused, and was partly caused by, a desire on the 
part of the official superiors to negotiate with a really representative 
body.® In 1917 a vast change was contemplated in private industry 
and this had its effect upon the Civil Service. In private industry it 
became evident, especially during the War, that it was not only unsatis- 
factory conditions of remuneration that caused industrial unrest, but 
a desire to be consulted about these conditions, and to learn how far 
orders and policy were the arbitrary expression of the employer’s 
personal temper and how far a necessary condition of industry. In 

* Cf. Brand, op. cit., Sect. 1U4. 

* Cf. Royal Cotamission ('. 11)29, Introductory Memoranda, pp. 70-1. 

® In recognition of aasociations, cf. loc. cit., p. 72 If. Cf. also MacdonnelJ Com- 
misaion, 4th Report, Chap. Xf. 
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1917 the Whitley Report on Relations between Employers and Em- 
ployed was issued ; it touched only the non-public industries. 

‘ To Civil (Servants it came as evidence says an association of Civil Ser- 
vants, ‘ that the evils of the Civil Service were analogous to those of industrial 
organization outside, and that the new policy of a share in control . . . was 
in line with the policy now so influentially advocated and so warmly received 
in the interests of a better organization of industry generally.’ “ 

From 1917, Civil Servants, therefore, pressed for the application 
of the Whitley proposals, to the public service. 

After various conferences and a campaign by Civil Service associa- 
tions, and an official report, a National Provisional Joint Committee 
of thirty members (composed equally of official and staff side.s) reported 
in May, 1919, on the Constitution, Objects, and Functions of a National 
Council and Departmental Councils for tlie Civil Service.® By the 
end of July, 1919, after negotiations and the Cabinet’s approval, 
the National Council drew up a model Constitution for the depart- 
mental Whitley Councils. Generally, it wa.s stated, 

‘ the objects of the Council shall be to secure the greatest measure of co-opera- 
tion between the administration, in its capacity ns employer, and the general 
body of the staff in matters affecting the department, with a view to increased 
efficiency in the department combined with the well-being of those employed ; 
to provide machinery for dealing with grievances, and generally to bring together 
the experience and different points of view of the administrative, clerical and 
manipulative Civil Service 

There lire mstiiy Departmental Councils® on the model sot out, 
with wide variations according to the peculiar circumstances of each 
department, and eacli has small numbers representing equally official 
and Staff sides. The National Council, which considers the interests 
of the Service a,s a whole, and to which the Departmental Councils 
arc bound to refer general questions, is composed of fifty -four members 
divided equally between official and staff sides, whose reprcsciitatives 
must be ‘ persons of standing (who may or may not be Civil Servants) ’. 
It has consisted on the official side of the Permanent Secretaries of 
Departments or other higher officials, and since 1922 of three Members 
of Parliament. The Controller of the Establishment Bvaneli of 
the Treasury is Chairman. The Staff side representatives must be 
appointed by Civil Service groups or associations ® named in the Coimti- 

• Cmd. 8C06 of 1!117. 

‘ Civil Service Alliance, Memorandum on Work and Tolley, Mareh, 1010. 

® Cnid. 198 ; 1919, The history is britrfly stated in Royal Com/nission C. iS'., 1929, 
Introductory Memoranda, p. 82 If. 

*■ Para. 21, Constitution, National Council. 

® In 1928 there werci sixty-eight. 

* On all constitutional (luestioiis cf. Mucrac-Gibaon, The Whilley System m the 
Civil Service^ Fabian fciociety, London. 
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tution. About one-half the members of the Staff side of the Council 
have heen whole-time officers of associations, the rest serving Civil 
Servants. 

The Whitley Councils are concerned with the problems of non- 
industrial staffs in posts carrying remuneration only up to £700 a 
year.i The industrial staffs have special Industrial Councils. ^ 

The functions of the Whitley Councils include provision of the best 
means for utilizing the ideas and experience of the Staff ; to secure 
the Staff a greater share of responsibility for the determination and 
observance of the conditions under which they work ; the determina- 
tion of the general provisions governing recruitment, hours, tenure, 
and remuneration ; encouragement of further education of Civil 
Stuvants and their training in higher administration and organization ; 
the improvement of office msudiinery and organization, and the provi- 
sion of opportunities for the full consideration of suggestions by the 
Staff on this subject ; and [)roposcd logi.slation so far as it has a bearing 
upon the position of tt\'il Servants in relation to their employment. 

What is the authority of the Councils ? In 1919 a Committee, 
under the Cluiirraansliip of Sir Thomas Heath prepared and reported 
a scheme for the application of the W'hitley system to the Administra- 
tive Departments of the Civil Service. The Committee found itself 
at once involved in the qtie.stion we have asked. Their answer was 
that the Councils .should he purely consultative and without executive 
powor.s. The ground.s for this decision were that the heads of Govern- 
ment Departments wore in a different situation from the managers 
of private business by reason of their ultimate responsibility to Parlia- 
ment and therefore tlieir lack of freedom to accept dccision.s of the 
Councils without a reservation. Since .Ministerial Responsibility was 
an essential principle the power could not be left unreservedly in the 
hands of the Head of the Department ; hence the freedom to accept 
or reject the conclusions of the Coiiiieils. Negotiation between the 
[lerturhed Staff represcntative.s and official representatives resulted 
in a unanimous report which iiecanie, substantially, the Constitution 
of the (kmncils.® The Constitution goes beyond making the Councils 
merely advisory. It says that ' the decisions of the Council shall 
he arrived at by agreement between the two sides, shall be signed by 
Chairman and Vice-Chairman,^ shall bp reported to the Cabinet and 
tliereupoii .shall become operative ’. As for the Departmental Councils, 
tlieir decisions ‘ shall bo reported to the Head of Department and .shall 
become operative Does this mean that the decisions made over- 
rule the wiU of the Cabinet and of individual Ministers ? That is what 

* Including .s< ales which commence below £700 but rise above n . 

* Cf. lioyal ('omriLis^ion (\S., Introductory Memoranda,]). 85. Cf. Report 

on ostabliahmcnt and progress of Joint Induatnal Councils, 1917-22. published 1925. 

^ Cmd. 198 of 1919. * A member of the Staff side. ® Clause 19. 
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the clauses say, quite plainly. It is obvious, however, that such an 
interpretation would make Ministers responsible for things in which 
they had not an effective ultimate critical and revisory power, and 
this thought caused anxiety. It meant that either the official side 
would run backwards and forwards Co the Cabinet on each important 
occasion, or that it would need to take an extremely cautious, non- 
committal and negative attitude. Hence at the tenth meeting of 
the National Council a Committee was appointed to clarify this ques- 
tion, and it agreed upon this definition ; 

‘ Tlie estalthshmont of Whitley Councils cannot relieve the Government of 
any part of its re.sponsibility to Parliament, and Ministers and Heads of Jtepart- 
ments acting under iho general or Kja'cifie. authority of Ministers, must take 
such action as may he required in any case in the piihlic interest. This con- 
dition is inherent in the constitutional doctrines of Parliamentary Government 
and ministerial responsibility, and Ministers can neither waive nor escape it. 

‘It follows from this constitutional principle that, while the acceptance 
by the (lovernmcnt of the Whitley system as regards the Givil Service implies 
an intention to make the fullest possible use of Whitley procedure, the Govern- 
'incnt has not surrendered, and cannot surrender it.9 liberty of notion in the 
exercise of it.s authoritj' and the discharge of its re.sponsibilities in the public 
interest.’ 

This, if it means anyfliiug, mean.s tfiat a greater freedom is given 
to the official side, because if on con.sidoration any agreed plan is 
discovered to have unexpected implications it could bo overridden on 
the grounds of Cabinet responsibility. 

However, the term that agreements become ‘ operative ' does imply 
an obligation that in all normal cases they shall be operative. Certain 
consequences follow ; the official side considers the proposals before- 
hand and refers, where necessary, to Ministers. In other words, the 
obligations of Cabinet responsibility are in normal oases exercised by 
an attitude a.ssumed before negotiation. This, as in all negotiating 
assemblies based upon ‘ instructions ’, sometimes compels the adjourn- 
ment of the discus.sion until frcsli instructions are obtained. There 
is no voting- each side acts as a unit ; and therefore eacli side must 
find agreement beforehand. In the background with its hands on the 
ultimate strings is the Treasury. 

Where agreement is, for any reason, impossible, and a compromise 
cannot be effect'd, the official decision naturally liolds good, and then 
the only benefit of the system is that the Staff's point of view, having 
been fully expressed in Council, and by the method of question and 
answer and debate, may, in time, modify the full effect of that decision. 
No Act of Parliament founded the WTiitley system. It arose out of 
a promise made by the Government of the day. And whatever strength 
it has is drawn entirely from the needs of the public service and the 
character of the men and women who compose the Councils. The 
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airangements and decisions made by Parliament in the ordinary 
course of its legislative and controlling functions sets the outside 
limits within which the Councils may operate ; sometimes an agree- 
ment will be deprived of its force by the unintentional action of the 
House of Commons whose main, attention may be directed to service 
salaries, or establishment or disestablishment of a department, division 
or function. Tliese repercussions occur through the medium of the 
Treasury. If the House of Commons ever adopted a Committee 
system on the Continental model it might with advantage allow 
representatives of the National Whiflcy Counril to appear before its 
Civil Service Committee. 

Most of the Councils have done much good work in the matter of 
promotions, discipline, and the organization and conduct of office 
work ; especially is this true of the departments where small devices 
have great value because of the largeness of the staff and the industrial 
nature of the work — in the Admiralty, Post Office, and the Customs 
and Excise Councils. 

Naturally the National Council has been active on a wide scale. 
It has reported upon and received the reorgatiizaticus of the general 
principles and methods of promotion ; a Superannuation Committee 
has codified the complex superannuation regulations ; a Committee 
on Further Education has made its report on provision for the further 
education of younger Civil Servants, and lectures have been arranged 
by Civil Service bodies and an internal and external Diploma of 
Pubhc Administration has been created in the University of London. 
A bonus and a sliding-seale system to meet varying price-levels have 
been secured, and, perhaps most important of all, the Regrading and 
Reorganization of the Civil Service ha.s been effected.* 

What has been gained by the institution of the Councils ? Not 
all that was expected. The years in which the Councils w'ere first 
instituted were years of world-wide hope in Reconstruction. Every 
belligerent country designed a special compensation for its sufferings 
in the War. The designs were splendid, but when related to the full 
extent of human inertia and love for the indulgence of the moment, 
fantastic and inflated. This quality mingled with the aspirations of 
Civil Servants. At first there was a large release of energy in the 
work of investigation and inventive thought, and the work of the 
National Council which we have indicated was most fruitful. But 
there has been a slowing down, a conversion of adventure into routine. 
However, something very important psychologically has been gained 

1 The National Council is not a Court of Appeal from the Departmental Councils 
(para. 37» lieport)^ but certain difficulties in practice have resulted in this arrange- 
ment, that a Departmental Conneil may complain when a National Council agree- 
ment, adminifitrable dojiart mentally, ih considered not to liavc lieen properly carried 
out and the National Council may then considor what can be done in the matter 
by better definition or amendment of the Service. 
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when there can be a semi-public review of a foohsh, imtactful or 
despotic show of authority ; ^ when resentment of arbitrary inter- 
ference with habit is avoided. Then, too, officials below the top 
grade have now a feeling that in regard to promotion, leave and other 
official benefits any jobbery is likely to be detected and quashed. 
Too much must obviously not be expected from the system by the 
Staff side. The official side are still, in some cases, despotic, and the 
Treasury, representing the Government, is too often prepared to 
whittle down engagements which cost money and energy. However, 
it is quite clear from the evidence given by Heads of Departments and 
representatives of the Staff, that the Departmental Councils have 
actually produced an invaluable and indispensable atmosphere of good 
and easy relationship between superiors and subordinates — that is the 
universal testimany. Different opinions are entertained of the National 
Council : it is alleged to be too large in size and too unregulated in 
procedure to do effective work ; perhaps the real difficulty is that 
apart from occa.sional general rcoiganizat.ions of the Service (us that of 
1920) the work of the Civil Service appears rather departmental than 
Single, national problems. It is, howev<‘r, useful as a medium for 
the ventilation of general questions, even if notliing is to bo done. 

The power of the associations behind the Councils is still required 
to maintain real official respect for the cases they advocate, and we 
can surmise, though we cannot exactly count the number of, small 
benefits silently won without overt conflict by the mere existence of 
organized and recognized viyiJfintes. The evidence before the Royal 
Commission of 1929 shows that matters are not alwavs discussed in 
the formal meetings of flie Councils, but informal discussions occur 
between the leadens of the oflicials of the Staff sides, and settlcuueiits 
reached at once.'^ 

We may pas.s over developments in France very rajiidly, for there 
arc so few, and the world has nothing of v.ulue to learn from them. 
The chief contribution of Fhance to the developmenf of representative 
Councils has been a long series of jirojecfs which ha\'e come to nothing 
in the Chamber and the Semite. The latest was a project introduced 
by M. Millerand in 1920. He had, indeed, been one of the first to see 
that Councils of this kind were possible altiTnatives to Trade ITnionism 
and had established such a Council in the Ministry of Rosts and Tele- 
phones.^ The project of 1 920 provided for the criiation of an Adminis- 
trative Council for each dep.artment consisting of the representatives 


1 In the Dejiartnu^ntnl (’ounciJs it is ojk‘i» to the JSluff sidt to dibCUSH any pro- 
motion when the aoeepted pvmtiples have \iolated; disciplinary lases may 

also he presciitod for disciiMSion if the Stall side wish it. 

2 The Report, 19!)1 (p. 137 ff.) suggests hardly any change, except the extension 
of facilities for staff reproHentatives to carry out their functions. 

^ Cf. Lefas, op. cjt. Of. Jticard, Droit et J urisprudcfu c en Malitre de Ponies, TeU- 
qraphes. Telephones (1931), Chap. VIL 
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of higher officials, the personnel, and people from outside the Service 
appointed by the Minister to represent interests or special competence. 
These Councils were renewable every four years and were to be at 
once consultative councils for all measures relating to the organization 
and operation of the .services, departmental courts of discipline, and 
promotion authorities. ^ For the whole Service there was to be estab- 
lished a superior adminiaf.rative council which would work as a kind 
of agency of the Prime Minister. It was to consist of an equal number 
of Councillors of State, (Vuncillors of the Court of Cassation, members 
elected by the representatives of the Civil Swvants on the departmental 
councils, and members from outside the .service ‘ norainateil by the 
Prime Mini.sfoi' by reason of their competence oi' the genera] interests 
they represent This council in its higher sphere was to act as a 
consultative hodv in regard to all matters affecting the good working 
of the services. That is all. The project was still-born. The French 
politician is intere.sted in other things, while the Civil Service a.ssocia- 
tions are driven into a position of sviidicalLst oxtrcmi.sra.^ 

(lenuiin (‘.xjierience has features very similar to the Priti.sh : if 
will be reealled that Article 131) of the Constitution provides that 
officials shall reeeivi' repre.simtative bodies by special law. Such a 
law has not yet lieou pas.se<l. but individual Departments have estab- 
lished Civil Servants' Committees (Beaiiitennfii.sw/mwc) temporarily to 
fill the gaj), e.g. Miiii.strv ot Po.sts, Ministry of Justice and Finance 
Ministry. The duty of that in the .Ministry of Finance is to refire.sent 
the iiittu'c.sf.s of the ollieials before their .siijieriors. The ( Ioiincillor,s 
are enjoineil to act so that the seii.se of duty and joy of labour, 
the mutual confidence of suhordinate and siijierior, are enhanced. 
Demands and suggestions of the Staff ndating to general personal 
affairs in the Department are to be considered by tlic Council and 
represented before the heads of the Department. On the other hand, 
the .superiors are to consult the opinion of the Committee in the regula- 
tion of Dejiartmental routiiii', the hours of work, the laying down of 
jiriiiciples for (hqnitations, aimiial leave, suiulrA' welfare institutions, 
the re-eni])loymeiit of tlio.se dismis,sed from the Service. And when 
the person sjiecially eoneerned wishes it, t.h<- Council is to give its 
opinion on miscellaneous welfare matters like refusal of leave, recom- 
mendations to ])hysicians, distribution of dwelling-places, whether or 
not there is a title to an addition to pay on the, ground of place of 
residenee. The various Ministries in the Ki'ich and in Prussia have 
established Committees of this kind— they are purely advisory. 

The Ministries do not treat the Committees as alternatives to the 

^ Cf. Art. J5, p. (Jhambre dos deputes. Documents. 

‘ (If., for exainple, among the saner of tliose who desire the Service turned over 
to the independent discretion of asHoeiations, Georges Mcr, L( Syndicaltsme dcs 
fonciionnaires, 1921). 
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Civil Service Associations,^ but they have several times expressed 
their desire that no individual cases should be represented by the 
Associations, though they are always ready to deal with any excep- 
tional case where misunderstandings and errors can be swept away.® 
Of the tendency to carry individual grievances to the Associations the 
Reich Ministry of Finance and the Prussian Ministry of Justice have 
complained. The latter ® points out with considerable justice that 
the associations ate not in a position to sift out the truth or falsity 
of the complaints. The result is that the Department is unduly 
bothered with communioa'cions. The complainant is not well served 
by such a procedure since hi.s compliiints mu.st ultimately revert to 
the place of their origin for investigation. But if the Oflicials’ Com- 
mittee were at once approached, it could qnasli groundless demands 
and recommend the substantial ones. Prompt and just decisions 
can be made in this wise. The sj)eeial evil of approaching tlie Associa- 
tions is, however, thi.s, that tlie (\)mmittee.s ilo not get the amount 
and degree of W'ork they are well fitted to carry out and confidence 
in them is generally weakened. 

‘Until now (1922) it aocins as if the recognition th.it the Officials’ Com- 
mittoos IV hen properly employed can be effectivo in an cxtr,aordinarily fortunate 
way ha.s not yet found general e.xtension. They can re-inforee a strong bond 
of confidence between the individual otfieial and the Departmental Authoritioa, 
as well as avoid superfluous written communications. Without prejudice 
to the pending statutory regulation of otfieial representative bodies let the 
departmental authorities already begin to act in a fashion calculated to 
maintain the atatus of the Oommittees in all respects, so that they may be in 
a position to fulfil their duty for the welfare of the Civil Service.’ 

Here is a problem which has arisen in the relationship between 
the Trade Union organizers and the Works Uounc ils in private industry. 
It is very difficult, excepting in special cases, to lay down a rule, as 
to where the competence of the one begins and tlie other ends. There, 
is much good .sense in the remarks we have quoted above ; and wo 
calculate that they will everywhere be necessary. For tliere are 
always individuals with grievances and idiosyncrasies who take the 
stage as potential martyns ; there are those witJi a jienseeiition- 
complex, and others litigious to the extreme. It is a frequent thing 
to find a man or woman who prefers ?w( to be tried by his or her 
peers ; since, chicanery and prevarication do not impose upon one’s 
colleagues for long. And there are always Ministers and heads of 
Departments who do not like even the proper intervention of the 
Association. 

^ It IS, perhaps, owing to the slreiigfh and the ahilify of IheHu associafions that 
the full development of the OoiinciU has not yet occurred. 

® ilrftmfra-drr/iii’, II, 91. 

^ Muiistcruilblait fur dicprp.ufiziHC.hr iniicrt VcripaUun/j, October, 1022, p. 1082, 
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The Committees have not the executive force of the British Whitley 
Councils, but they are nevertheless the moderators of minor distempers. 

Let us glance at the provisions of the Statute now under discussion. ^ 
Councils of officials are provided to represent the officials in relation 
to the official superior at varices stages ; in relation to the Head of 
the Department, in Divisions of a Department, and Branches and 
District Branches of a Department. In other words, there is, as in 
England, to be a system of central representation, representation by 
inilustrial divisions, and representation by local Councils. The Councils 
do not consist of joint bodies of oilieials* and superior officers as in 
the English system, hut of officials only ; and they are elected by 
officials in secret and direct ballot for two years. Officials may vote 
at twenty ; to be eleetf'd they must be at least twenty-four years old ; 
only officials m service past the probationary stage are eligible, and 
they must havi' served at least t.hree years, and for at least three 
months as a member of the body of officials electing them. Special 
bodies are established for a])j)eals arising out of the elections, with a 
•supreme court in each state of the Beich, consisting of one judge arid 
equal numbers of superior and subordinate officials, the judge chosen 
liy the Government, the rest by the officials. The numbers on the 
Council are oaloulatcd by proportion to tlie numbers of officials to he 
represented (Clause 1.5). Section II of the project establishes broad 
rules of procedure ; resolutions being valid on ordinary majority 
vote in a quorum of one-half the membership. Here two points arc 
of special importance ; members of the Ciouncils are obliged to treat 
all information, votes and proceedings as confidential, and the 
Councils must be allowed to see, in so far as their duties make it 
necessary, all the laws, rules and orders, and, with the assent of the 
official concerned, his personal record, and other relevant material. 
What are their duties and powers ? This is dealt with in Section 111 
of the project. The Uoimcils assume the protection of the condition 
of the officials in relation to their chief on these terms : (a) The 

Councils cannot take any direct measures ; (6) they must, in their 
actions, be guided by tlic attempt to enhance the sense of duty and 
joy in work of the official by promoting mutual understanding and 
confidence between officials and their chief, and co-operate in the 
maintenance of a trustworthy and dutiful Civil Service ; (c) the 
Councils have the right to hear, discuss and convey to the chief all 
suggestions and proposals of a general kind, especially in regard to 
welfare, to make suggeation.s for better administration, to settle differ- 
ences between officials arising out of their Service, to make represen- 
tations in regard to difficulties arising out of Service regulations and 

^ Evtirurf cin(’s(r<‘iictzcs uher limvitenveriretnngeny 1030. Nofo : the German Councils 
are to Iw eHiablishcd by a law, the liritisli Councils arc establisbed by Treasury 
arrangement. 
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their alteration, to watch and suggest improvements in Service arrange- 
ments which might produce accidents or ill-health. So far this is 
merely a power of advice. There is next a power to co-operate with 
the chief in the establishment and alteration of general rules of 
management of the Department in ^ far as the personal situation 
of the official is concerned, in the establishment of Service hours, of 
principles for the regulation of the Councils, of the annual plan of 
leave, the granting of extraordinary r<-wards, the appointment of 
medical referees. At the r(;que.st of the officials concerned, this power 
of the Councils extends te investigations of accidents, compulsory 
retiremetit, notices of dismissal, refusals of leave, requests for relief 
and other welfare services which are provided in Germany for poor 
and ailing officials. The Councils may make representations regarding 
the local preparation of the Budget for the establishment, the training 
of officials, tlie re-employment of officials dismissed as a punishment, 
the appointment of non-legal mombois of Service disciplinary courts ; 
and further, at the rcque.st of the official concerned, if the department 
sfcks (iompensation for damage from an official, when a penalty is 
threatened for broach of a Service regulation. The}' may nominate 
three momber.s for eacJi examining body on which . 1 , suhordinato is 
appointable : but not whore the examination is technical. 

What force have the Councils i In the cas(‘s when! they are simply 
to be representative and advisory, only the forca; of their good sense 
as it afieots the chief ; if he disiigre.(« with thcnii h(‘ lias only to give 
them the main reasons why (Article 30). Where the Coimcils have a 
right of ‘ co-operation ’ they may a])peal against the decision of the 
chief to the next superior, and the ne.xt Council, if there i.s one. Here 
again the chief may reject the views of tlie Council, with reasons. 
The Councillors are protected by a series of regulations (Sect. V). 

A memorandum accomjianying this Bill gives this as its funda- 
mental reason : ‘ In proportion as the number of officials subordinate 
to a chief has increa.sed, and the more distant tlie jicrsonal relationship 
between chief and individual official has liecome. tlie more deeply has 
the Service felt the need for a mediating authiuify ! ’ It .says that 
written procedure is to be avoided as far as jiossilih' : ‘ oral pro- 
cedure is preferable in the interests of a speedy elaritication of views 
and the abolition of misunderstanding and dilfercuees of opinion’. 
The usu.al thing is for the Councils to proceed separately, yet the chief 
may request to he yireseut iii |jersou or through a representative. 

In the main, the Councils act ‘ as mediators, advisers, and 
commentators ’. An earlier Bill permitted appeals to an ‘ arbitral 
committee ’, but this is now refused on the grounds of ministerial 
responsibility ; 

‘ The Minister is subjectexl to the control of l*nrliameut, he is responsible 
only to Parliament (except for the competence of the High Court of State) ; 
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Parliament can make him resign at any time, if a majority has no longer any 
confidence in hia administration. It would therefore be a contradiction if the 
decision were taken out of the hands of Ministers, and given to authorities which 
would take away from the administrative discretion proper to the Service, 
and from the sphere of power of Parliament.' 

* 

Thus, Committees through which ofiScials may represent their 
grievances are of exceedingly recent date. (Tlie U.S.A. Civil Service 
has, with unimportant exceptions, no such Committees.) The 
system is still upon its trial, and even at its best is conlined to 
the minor adjustments of Staff matters which are in any case trouble- 
some to superiors, and occasional consullation on matters like the 
general principles of superannuation, t;la.ssification and promotion. 
The maintenance of rights cannot be as yet entirely left to such 
instruments. Cflicials must still rely upon their associations for a 
show of power. There is no authority without an awe-produeing 
element, whether it be spiritual, like the force of personality, the 
impressiveness of talent or tlio appeal of ju.stice, or simply pliy.sical, 
varying only in the manner ami .strength of its ajiplication. It iji 
liardly possible for the Civil Service at present to forgo either the 
one or the other; hut in projiortion as institutions of the kind we 
have just discussed are developed and full scope given to the former, 
the threat of physical injury (wliicli of course caiTies with it spiiitual 
disablement) will become more and more dispensable. 

Industrial Court. The arrangements so far indicated are not 
concerned with adjustments ol jiay, but only England provides a 
sjiecia! Court for clauses ri'gardrng tlie fiay. in relation to tlie working 
conditions of the Service, anionn the countries with which we deal, 
though Aiistraha has a fairly long experience of a Civil Service Arbitral 
(\iurt. We indicate the mam elements onlv of tlie English system. 

Early in It* 17 a Civil Service Arbitration Boaril was set up as a 
result of agitation by Civil Service Assoeialions lieeaiise the War had 
.sent jirices .skv-liigh while wages lagged far behind. But fur years 
before agitation and difficulties regarding jiay in the Post Office had 
[irodiiccd sjH'cial committees on the (juestioii. and the recognition that 
some jiermimeiit maciiinery ought to be establislied for tlie settlement 
of claims regarding payment." Two motives can be scon at work : 
the realization tliat ' There, is no worse tribunal in the world for fixing 
a scale of wages than the. House of Commons and to free Members 
of Parliament from intolerable pressure. The Board esfalilisiied by 
the executive authority of the Government ivas to deal by conciliation 
or arbitration with qiie.stions ari.sing with regard to claims for increased 

' They wore leeuinmeiKlotl l»y the Ke-elassiliealiuii Conniu^bion (Uej)ort, Part I, 
p. 141 fl.). Tlius : a Cenlial AdMsory Board, and Uepartiueiilal Boards, of equal 
numbers ot supiTiors and suliordinato olheers, for advisory purpose's, an<l corn'iliaiKm. 

“ Ct. lioyal ('ornwis, <11011 ('. *S'., Memoranda, p. 77 If. 
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pay made by Government employees, except in the cases of industrial 
staffs, and where there was already recognized machinery applicable 
to the case. It referred only to posts under £500 a year. The Board 
consisted of two members and a chairman, one member was appointed 
from the panel of employers’ representetives, and the other from the 
panel of employees’ representatives, and the chairman was a Govern- 
ment nominee. Civil Servants rightly complained that such a Board 
was not impartial, since they had no direct power of nomination or 
agreement in relation to the employees’ representative, who was put 
on the panel by the Mintetry of Labour in consultation with the 
Trade Union Congress. He was at best a representative of the general 
public. Many cases were heard by this Board, however, and its awards 
and agreements were highly important to Civil Servants.^ Suddenly 
as part of the general post-war attack upon government expenditure 
and the standard of living, the Board was abolished in February, 1922. 
The alleged grounds of abolition were that the Whitley Councils con- 
sidered questions of remuneration.^ Now since the Whitley Councils 
can only declare and not enforce a recommendation this plea was 
fallacious, perhaps dishonest. Civil Servants were driven either to 
accept the loss of the. Court, or to resort to the strike when conditions 
became so bad that mere grumbling offered neither vent nor remedy, 
or to start a campaign for the re-establishment of the Court. 

An intense campaign was conducted and ended with the re-establish- 
ment of the Board early in 1925. Its constitution is part of the 
Industrial Courts set up by the Act of 1919.3 the present case 
the Court consists of a chairman who is either the President of the 
Industrial Court or the chairman of a Division of the Court, together 
with one member drawn from a panel of jiorsons appointed to the 
Industrial Court by the Minister of Labour as representing the Chan- 
cellor of the Exchequer for the time being (this is the employers’ 
representative), and one member drawn from a panel of persons 
appointed to the Industrial Court by the Minister of Labour after 
nomination by the Staff side of the National Whitley Council. Civil 
Servants and officials of Civil Service Associations arc ineligible for 
appointment as members of the Court. 

Only claims m regard to salaries of £700 and le.ss can he referred 
to the Court, unless by the consent of the parties concerned in the 
claim. When negotiation fails arbitration is open to the Government 
Departments on one hand, and the recognized Civil Service Association 
within the scope of the National Whitley Council on the other hand, 
on application by either party. The matters which may be taken to 

* Cf. Commiesu/n S., 1929, Memoranda, pp, 99-2. 

* Of. Select (Jomraitlee, National Expoinhturc, Cmd. 1889, Chap. VIII, Part XI, 

^ Statutory Iluloa and Orders, 1924, No, 554/2(1; Troaaury Circular, 14 March 

1924 ; Rules of Procedure, 28 November 1927 (reproduced lu Ituyal Commission 
C. S., 1929, Memoranda, Appendices). 
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the Court are claims affecting emoluments, weekly hours of work and 
leave. But claims can be made only for ‘ classes i.e. ‘ any well- 
defined category of Civil Servants who for the purpose of a particular 
claim occupy the same position, or have a common interest in the 
claim This provision hmits the work of the Court, and were it not 
so, individual cases, and cases of small groups, where inequalities in 
respective pay and work were concerned would cause a continuous 
rush of claims for related adjustment, and destroy any stability for 
the Treasury and Parliament. The whole problem of classification 
would be reopened and never closed. This, of course, unfortunately 
imposes hardship on some officials, and the hardship is a direct result 
of large-scale organization, and the exigei\ciea of parliamentary control. 
Civil Servants are generally satisfied that they have secured a very 
valuable piece of machinery for removing grievances. It is acknow-. 
lodged that the Court is fair, patient, and thorough. But one criticism 
is heard. The Treasury is the sole interpreter of the terms of the 
judgements of the Court, and may take action before submitting its 
intentions to the Court. 

The Staff side have requested that the Treasury be limited in its 
power of interpretation, and that, say, the Ministry of Labour, 
should decide between its view and the Treasury view ; and that 
there should be some limitation on the action of the Government 
affecting remuneration and conditions of Civil Servants without first 
submitting such matters to the judgement of the Industrial Court. 
The Government lias rejected such requests on the grounds of their 
general political responsibility, which requires that they shall not be 
bound.' The Royal Commission (Report, 145 ff.) recommends no 
change in the constitution or jurisdiction of the Court, except a wider 
definition of ‘class’, and the substitution of £1,000 for £700. 

Between 19‘25 and the middle of 1929, 148 cases had been submitted 
to the Court, five by the Htaff side of the National Whitley Council, 
twenty-seven by the Staff side of the Departmental Councils, and 
116 on behalf of associations or groups of associations. 

Austrahaii (ixperieiue shows the importance of ultimate Treasury 
control, the continuance of the tradition that the Treasury is always 
master though there may be occa-sioiial appeals, and the ri'striction 
of the cases which may be submitted to the Court to ‘ classes 


THE OUAKANTEE OE KIGHTS 

How far does the State define the rights of Civil Servants, that is 
the rewards and penalties of their work, and offer means of recourse 
against itself when the official feels these arc violated ? It is obviously 

^ Cf. declaration of Financial Secretary to the Treasury, Marcli 1920, and that 
of Prime MiniBtcr, 2 February 1927. 

* Cf. Austrahan Koyal Commission on Public Service AdmiiuKtration, July, 1920- 
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unjust, and practically foolish, for the State to demand that Civil 
Servants shall deprive themselves of their defensive associations if 
it does not set up institutions which will offer them protection. All 
this raises many questions of formal law : the nature of the State as 
employer, the doctrine of auto-limitatton of the State’s power, whether 
it is possible to sue the State ; and these questions have given lawyers, 
especially on the Continent, an enormous field of activity, and often 
caused them a tremendous waste of good time. Eor, in the end, 
these are not questions that can be decided by legal logic, and they 
would never have been rallied did the State commence to-day without 
any legacy of its old absolute authoritarian self, a legacy which con- 
fuses the issue by setting up. two fictions otx' against the other. State 
and Subject. But we have learnt that such problems are practically 
posed in terms of the inter-relationshij) of social gro\ips ; and it we 
regard the prescuit problem in this light it is quite feasible, and not 
as may oven bo coirsidored to-day, unnatural, to gi\'e the social group 
constituted by the Civil Service recourse, against all tJie others who 
are served by it. It sounds different when we set tlie Civil Service 
and the State against each oilier. It has been otherwise in the past 
because this opjiosition was construed into one of constant and neces- 
siiry liostility. Tliough the hast quarter-century has witnessed a 
change of mind in tins re.sjKu't, there .are still some wlio maintain the 
old tenets, and luil'ortuiiately the law has not yet ca.iiglit up 
with even moderately enlightened opinion. Some countries have 
still sixteenth-century notions written and active in their statute 
hooks. 

England. The British .system still operates iqion a legal basis 
a.s old as it is unjust. In other branches of the British Constitution 
it is possible for the defender to .s,ay that tlie practice is more up to 
date, more rational than the law, but in this, deliiiite hard.ship and 
inseeurity are of frei[iu'ut oecurrenee. Arising out- of ihc aneient 
doctrine that ‘ tlie Kmg can do no wrong", and that (Wil Servants 
are servants of the Crown, it has been assumed that the Crown may 
dismiss i(»s servants at pleasure.’- This jirovidos t-he Hea<l of the 
Department with diseipl inary power. Until quite rceeutly there was 
no raactiinery to .safeguard the rea.sonahle u.se of tliis power, the (tivil 
Servant Jiaving only an cx ffralia right to appeal to the Head of the 
Department from the diseiplin.ary action taken by those to whom the 
Head had delegated his power. No law or general administrative code 
lays down a scheme of disciplinary misdemeanours and accompanying 
peiia]tie.s. A Civil Servant has no legal action against dismissal. 
His superannuation rights are ultimately doternimahle by the Treasury, 
for its interpretation of tlie Acts i.s not challengeable in the Courts. 
It may be jileaded that the Head of a department would not hurt 
^ Emden, The Law and tha Civil Servant (1927). 
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anybody unreasonably, and that the Treasury would rather be kind than 
cruel : unfortunately for human relationships, not all men are good, 
nor wise, nor well informed. Hence machinery is necessary to correct 
the deficiencies of men acting spontaneously. The only guarantee 
which Civil Servants possess is tjie promise made by the Treasury in 
Circular No. 57/20 of November 1920, adopted as the result of a 
formula adopted by the National Whitley Council. This says that 
‘ except in cases which may give rise to criminal proceedings, full 
particulars of any charge against an officer’s conduct shall be com- 
municated to him in writing before any diseiplinary action be decided 
upon ’. The question of reports affecting promotion, that is, mainly 
the Annual Reports, was left to the consideration of the Promotions 
Committee : and this decided that in the case of adverse markings 
the Civil Servant must be given a written intimation of his assessment,, 
with particulars and rea.sons. Einally, whmi a report upon an officer 
in circumstances not covered by thi'se arrangements reflects upon him 
adversely he must be informed of the alleged defects in order to enable 
lum to make explanations before the report is placed on record. This 
is an advance upon the system of reports which may never be disclosed, 
wliich may accumulate a mass of opinion unfavourable to a servant, 
and which may be an obstacle to promotion or the cause of disciplinary 
action, without the servant having the chance of dispelling that which 
is not true. Be.sides this the Staff Side of the National Whitley 
Couneil complain tliat in piaetice the arrangeiiKuits for interrogation 
are not appropriate, that the gist of the rejiort with which the official 
is acquainted often dlifers from the full Report which i.s now a privileged 
docummit, and that the judgement of the senior officers is unsound. 
Hence, they ask for tlie fidl reporting of adverse reports, and in the 
case of (a) miseonduet and breach of discipline the right to appear 
before a Disciplinary Board, to appear through a representative of a 
Staff Association or colleague, aial to call all relevant evidence i and (6) 
regarding adverse reports tliere should be an Appeal Board ; the 
Uiseiplinary Board should be a Central Board consisting of one indi- 
vidual with judicial oxpciienee in tlie sifting of evideiieo. while the 
Appeal Boards should be Dejiartmental, eoii.sistliig of Civil Servants 
of at least two grades higher than the officers concerned. 

There is no valid defence of the old system, or the incompleteness 
and possibilities of injustice of the present system. It persists owing 
1o muddleheadedness and that ultimately eruelh'st of ineoinpetMicy, 
the faux bonhomie, which laughs iciison out of court with the charming 
guffaw ; ‘ We need no law. Depend upon me ! ’ It is bad for both 
master and servant. It is an unwarranted and wasteful relic of the 
days before a Civil Service came into existence. And unless there is 
a proper change there is no corresponding moral right to ask Civil 
Servants to work hard and well, to consider the Service as a hfe career 
VOL. n. — 92 
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and to give up the idea of affiliation with defensive bodies like the 
T.U.C.i 

America. Nor is the situation any better in the U.S.A., for 
that country rejoices in principles and methods derived from the same 
source as the English Common Law on this subject, and has made no 
improvements upon it. The power of dismissal has been made strict 
and absolute by the judgement in Myers v. V.S.A., and the right to 
answer adverse reports or to appeal against disciplinary action is in 
the primitive state of development of the English system before the 
Treasury Circular of November. 1928. 

France. In France the evolution of the last quarter of a century 
has resulted in the establisl(mont of a series of legal guarantees for 
Civil Servants. This development is the direct issue of two legal 
institutions unknown to Anglo-Saxon law : the suability of the public 
authority and action for excess of power. These are explained further 
in the chapter on Legal R(‘medies against Public Administration, but 
a short indication of their import is necessary here. The suability of 
Jhe public authority means that the State furnishes the opportunity 
for the challenge and the quashing of any of its actions which are 
inconsistent with the law, and redress for damage from the S/ate. Such 
cases are ultimately heard by the Conseil d'Etat. Then, secondly, 
any person having a personal interest in such an ultra vires action may 
take proceedings in as easy and convenient manner as if he were 
conducting an ordinary civil action ; in fact the actions are easier to 
take. 

For the safeguarding of his everyday working conditions, then, 
the F’rench official has to look to two .sources ; first, his written or 
customary rights, and secondly, the Conseil d'Etat which will deny 
validity to any regulation or decision affecting him which violates the 
rights. As we have already seen, there i.s no single coherent state- 
ment of Civil Servants' riubts : there are .simply a number of decrees, 
rules of public administration, and departmental regulations affecting 
appointment, promotion and dtscijiline, and the financial and special 
laws of various dates affecting payment and pensions. All these 
establish interests for individual Civil Servants, and by the evolution 
of principles in case after case the Conseil d'Etat have provided a 
sound guarantee of the.sp interests. There is no guarantee, of course, 
that the laws and regulations m.ay not be altered without consultation 
of the Civil Servant ; that may and does fiappen. There i.s a 
guarantee that while the Department works on the basis of any 
particular law or regulation, any decision which is made known can 

The Royal Conimiasion (Ropori, p. 173 11.) recommends only tliat in serious 
cases the Civil Servant Mihail have the right to oral prooeedmgH before a senior officer 
of the Department. Ht) may have associated with him a colleague, or a representa- 
tive of hi.s association, in all cases of misconduct the charge is to bo written and 
supported by a statement of facts. 
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be challenged on appeal of any ordinary official, and pronounced 
invalid if it is inconsistent therewith, or transgresses the principle that 
official discretion shall be used not for personal ends, but for the demon- 
strable ends of good public service. For example, the decision in an 
often-recurring difficulty whethcf an official is on the establishment 
of not, can ultimately find itself referred to the Conseil d'EUit,^ as 
also the extent to which service in either the local or the central 
administration counts for pension, where the service has been in both. 
In regard to general disciplinary measures the ] urisprudence of the 
Conseil d’Elal is exceedingly extensive, sim;c it was the first under- 
taken in point of time, before tin; middle of the nineteenth century. 
Any irregular nomination which will adver-sely affect the professional 
prospects of an already appointed Civil Servant can be the object of 
recourse for excess of power, and many such actions have been taken 
and have .succeeded. In early deci.sion.s (IbOII and 1904)2 i)ideed, it 
seemed as though the principle was to prevail that any Civil Servant, 
directly affected by an illegal nomination, but acting as it were for 
the general interests of the Service, might take action. Later decisions 
have confined the right to action in the .same or an inferior class where’ 
they might be prejudicial to the intere.sts of the complainant. ’ Still later 
decisions have swung between the two possibilities, but the tendency 
is plainly only to accept actions where prejudice to personal position 
and prospects is created. ■* ** Tlie rules relating to promotion lists are 
maintained in this way. Disniksal, which is the greatest danger 
menacing an ollicial. especially since it abolishes the title to a pension, 
is challengeable on the (|uestion of its regularity, its injustice and its 
brusqueness.*' 

VVbore Councils of Discipline iiri' established and liave not been 
regularly invoked before, a iliseiplinarv penalty has been imjiose.d, 
the penalty becomes invalid. Many cases have been raised on the 
biisiis of the Law of 190D whii h gives (,'ivil Servants the riirht to inspect 
their personal records. The article says ; 

‘ All civil and inilitarv eflicials, all the employees and workers of all public 
depart meutB liavc llie n^dit to the jK-rsonal and coiitidcntia) communication 
of all notes, memoranda (feuilles A’u/Mu/efif/ac.s) and of all documents composing 
their personal lecords, ^^hether before being the object of disciplinary measures 
or a removal from olVice, or before* being kept back in their promotion by seni- 
ority,’ ^ 


* Cf, Hauriou, op. cit., lOtli Kdn., p. ,>82 and notes (licrcto. 

^ Cf. Alibcrt, Lc i'oulroh' Jiuidictionnd di I'udnnmstrotwii j), 117; Deci- 
sions of 1903, Lot <t , and 1904, Savary ; vi. als4» .Jeze. op. ciL, JJ, foi guaran- 

tees re nomination, promotion and pay and penswms. 

“ 14 May 1910, Sircy re Ohrtsser. ^ Ahheit, op. cit., p. 1*21. 

** Haunou, op. cit., ]>. oHT, and footnote. 

® 22 April 1905, Art. 1)5, Characteristically of Frcncli legihlalive methods tins 
is in tlie Financial Act of the yeai. Cf. Dalloz, Code AdmtJudraUf, p. 489. 
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This legal rule was a very important advancement of the pro- 
tection of public servants, and the Conseil d’Etat by its decisions has 
created the situation that the superior must notify the subordinate of 
the intended action, so that the subordinate concerned may demand 
his records and be able to present lys justification. On all sides the 
Co7iseM d’Btat has hedged this right with defences.^ So with pension 
rights, which have been interpreted on very just lines. 

What French law has done, tlnm, is to create the theory that a 
subordinate in the Civil Service is towards his superior in the position 
of an administered person. As the Civil Service may abuse its power 
vis-a-vis the ordinary citizen, so may the higher Civil Scrvant.s do to 
the lower. It is of oour.se possible for such a system to weaken the 
efficiency and .subordination in the Service. Recognizing this the 
Conseil d'Efat has carefully refrained from interfering in two classes 
of events. The first is in tlio laws and rules which organically regulate 
the Service. They may be such as to change the prospects of the 
Civil Servant. It is obvious that it a wide power of appeal were given 
in these matters the public interest might suffer under the influence 
of the personal interests of individual Civil Servants. ^ The Conseil 
d'Etat is bound therefore to distinguish carefully between the legiti- 
mate pretensions of a Civil Servant m matters of this kind, and others. 
Much the same holds good of a .second class of rules : those laying 
down the principles of execution, that is, the orders and instructions 
of the superior authorities. For exam|)lc, a casliier at a municipal credit 
institution (to be preci.se, the French eipii valent, of a jiawnshop) was 
refused permi.ssion to ehalleiige the rule whereby the Conricil of 
Administration of tlie iirstitution Issued its loans. Mutters of this 
kind are better ilealt willi in representative eoiiiicils. What the 
Court has been able to do, then, upon the basis of the. laws and regu- 
lation.s, it has done in a spirit of justice and witii promptness. Its 
deliberations are imhlic, and its judgements ami reasons for judgements 
publislnsl, and uiiiiotuted in well-known periodieals. It. has been 
called ■ our best judicial nionunicnf 

GEKMANY 

The country in which rights and guarantees have he.st evolved is 
Germany. We speak of the Reich, and particularly of Prussia, which 
invented and developed the code afterwards adopted almost entirely 
by the Reich. Wo need not say more of the cause contributing to 
thi.s development tliaii that it was a direct result of the concentration 
of Prussia’s political development in bureaucratic channels. That 

^ Cf. Duguit, op cit., II, 150 ct Hcq., and Joze, op. fit., re disciplinary oases. III, 
75 fl. 

* Cf. relusals of British Treasury to be lieund to submit proposals to Arbitration 
Court before their execution. 

“ Alihert, op. oil., p. 529. 
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which people value receives their care. The result is that the rights 
and guarantees of German Civil Servants, Eeich, State and Local, 
are well founded. We can best appreciate this if we analyse them in 
this order ; (1) the theory and convention of acquired rights {wohler- 
worbene Rechte), (2) the rights as lontained in the laws and regulations 
(a) economic and professional, and (6) disciplinary, and (3) the legal 
procedure which makes these rights effective. 

1 . Perhaps too much importance can be attached to the acquired 
rights. Were it not begging the question we might better call them 
‘ imprescriptible, rights since all rights are? acquired, but not all are 
deemed or guaranteed ‘ imprescriptible ’ and these are claimed by 
some to bo ‘ imprescriptible The Keioh Constitution contains this 
clause ; ‘ The acquired rights of public servants are inviolable.’ ^ 

What importance is to be attached to this clause ? Its legal import- 
is the subject of great differences of opinion among eminent jurists. 
Some argue that it does not protect officials from the effects of any 
law, constitutional or ordinary, which, made after their entry to 
the Service, disadvantage.stltcm compared with the terms and expecta-* 
tions upon entry. ^ Others hold, for example, that the conditions of 
superannuation cannot be altered by an ordinary law, only a consti- 
tutional amendment ha.s legal effect.® It is argued that this guarantee 
can bear no ('xtensive but only a limiting or re.straining interpretation.* 
There is muck in this view, for it would seem a difficult if not an impos- 
sible thing for a State to bind itself to maintain conditions which are 
constructed to fit a particular economic and social situation when the 
situation has altered. Yet this po.sition, of full inviolability, ha.s been 
taken up by at least one rejmesentative of the official class.® He says : 

‘ Tlie acquired rights of officials, that is the rights and the privileges secured 
to officials by administrativo orders or by statute, are armed with au enhanced 
legal protection by Article 129 compared with the ordinary subjectivo rights, 
and the article therefore creates positive law.’ 

Though ho admits that iiaving regard to the variety of additions 
and amendments offered during the debate upon it, it is difficult to 
know exactly what \N’as meant to be included, yet ho argues that the 
liistory of the article shows that ‘ when the Eeich faced tlu‘ question 
what was to be the attitude to the hitherto existing rights of officials I 
the unequivocal answer was made : 

‘ The acquired rights are inviolah/e ! The will and the ckvar phrasf*o]ogy 
have it that all rights belonging to officials ouglit not to be altered to their 
disadvantage. Thus this is not merely a programme of the Reich Govern- 


^ Art. 129, third scnlcnce. For history, see iSchroder, thp M'ohJiTworbeneit Rcrhte 
dir BenruUn (Ari. 129 K.V.) (1990). 

^ Anschutz, op. cit., p. 340, ® Giese, op. cit. * Anschutz, op. cil., p. 339. 

® Aasmann, W ohlerworbene Btamlcnrechle (Berlin, 1924), p. 19. 
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ment, but, as previously said, a directly effective positive right. Article 129 
o{ the Constitution hy its form and purpose does not merely accrue to the officials 
employed at the entry into force of the Constitution, but it is effective for the 
future and guarantees also the acquired rights which were later established.’ 

Naturally the whole nature of tfie clause turns upon the extent 
to which Minister-s and the Courts accept the wider or narrower inter- 
pretation of its limiting force. Already both these authorities have 
taken what is obviously a position not fully asserting nor yet wholly 
denying the full extent of security a.ssimied by such writers as the 
one we have just quoted. Wliile, in 1921, the Jloioh Minister of 
Justice said that he would oppose any denial or reduction of already 
existing claims, he significantly added that Article 129 did not demand 
a constitutional amendment for every amendment of the law relating 
to Civil Servants. The Prussian Minister of Justice maintained the 
same po.sition.^ Since there is no action at law for a general br(‘aeh 
of this clause, it i.s defen.sible only by action.s for any special breach, 
like the violation of salary rights, and. as prior to the coming into force 
jof the new Constitution, the official ha.s no other way of contesting 
such a violation of his right excepting in special legal forms. “ A case 
of this kind enabled the High Court Pi define its attitude towards the 
‘ acquired ' rights.^ The following things were, in its opinion, to bo 
the constituents of a judgement.: tbi‘ law; the conditions out of 
which the law issued, th.at i.s, the historical development of the Civil 
Service to the establishment of the Constitution, nycird Jteing had to 
the nature of the Civil Service. The words wo have placed in italics 
are susceptible of wide interjiretation, and in any particular case, the 
Court could emphasize either the claims of the Civil Servant to benefits, 
or the claims of the juiblic. to duties and subordination. For example, 
following out its own jirescribed method, the (lourt emphasized the 
relationship of the Civil Servant to the State for life, that he must 
work while he is capable, in return for which he received maintenance 
‘ proper to his .station ’ ; when incapacity arises he and his family 
receive, pensions. He h.as a right to life tenure of his situation exlin- 
guishablc only by certain legally prescribed events : resignation, penal 
conviction, incapacity, and until those .acts have occurred he loses 
neither his .situation nor hisclaims to compensation. And so on. As to 
Article 129, its intention, as deducible from its evolution, was con.sti- 
tutionally to safeguard the Civil Service against movements which 
threatened its rights. It. could be applied and evoked therefore only 
where such rights, like rank and salary, wdiich dcjinileig belonged to offi- 
cials, were challenged. In a Bavarian case.^ the article has very similarly 

^ Reich Minister, 3 May 1921 ; Rruasian Mmi'?lor, 7 Foliruary 1921. 

^ Bcarntf/i-Arrhir, III. 59. 

■' Roichtsgenchl, Enlsthfidangen, Vol. 1(4, (>J (Marcli, 1922). 

^ licporlcd As.^mann, op, cit., ji. 24. 
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been taken to mean tbe protection of the rights which accrue to officials 
out of the official relationship, an exceedingly elastic term, and these 
rights must be sought in the law and regulations by the judges who 
are the protectors of the Constitution. Various special judgements 
have partially elucidated the cl^se. The malleability of the regula- 
tions of service and salary are an indispensable necessity for the public 
services. 1 The fact that two Service grades received tbe same pay 
before 1919 was no claim to the maintenance of equality afterwards : 
one could be raised (though the lowering of the other was another 
question). 2 Any new distribution of duties between a department 
must not infringe acquired rights : the pay therefrom still belongs 
to the official.^ The Salary Economy Law (Besoldunij-spargesetz) 
recognizes only the acquired rights of individual officials and, then, 
only rights to definiti' higher salaries ; classes of otficials appointed, 
after the passing of this Act, and appointable in the future, have no 
such acquired rights. It was not the intention of the Constitution 
to create special advantages for the officials of any special depart- 
ment.^ The fact that an official wa.s once head official does not give 
him any claim to challenge alt'erations in office organization. 

‘ Dovelopmont may lead to sueli organization as to jiass beyond his 
position.’ But his pecuniary claims must not b(' diminished, though 
the situation may be called by a new name.® 

The factor common to the various decisions, executive and judicial, 
is the extreme, care which has been impo.sed by the Constitution. 

There have boiui great changes in the law relating to Civil 
Servants since 1919, e.specially on the side of their compensation, 
and many groups have, complained that their situation was worsened 
by these changes. The Constitution did not prevent these changes 
nor retard them, but it created what all constitutions are in- 
tended to create, a special sensitiveness to the rights guaranteed. 
It produced carefulness, deliberation and consultation, and put a 
heavy drag upon rough-shod legislative riding-over of legitimate 
expectation.s. This, and not much more than this, was, in my own 
opinion, intended by the nature of the Constitution, and not more 
than this is obtainable, since the State is from time to time obliged 
to renew its institutions even at a sacrifice. Obviously all depends 
upon the, manner in whicli the sacrifice is exacted, and this i.s precisely 
the object of tlie clause relating to acquired rights. It is to safeguard 
them from violent, rough, abrupt shocks. During the debate upon 
this article in the National Assembly, Hugo Preusz explained its 
origin, and it is clear that this was due to a merely accidental and 

^ Decision ]i(nmtni-An1iir,\, 24. 

Decision 24. (>.‘24, Jhanitt n-An hn\ V, (iO. 

» n<a?nfcu-Ari/iir, IV", 744. 

* Roioli Treasury, 1(),4.24, Beaf/iien-Archiv, IV’, 59o, 597. 

® Decision 27.5.24 ; IV^ 743. 
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passing, though a serious, cause. ^ The onset of the Revolution pro- 
duced great perturbation, uncertainty and queer rumours of the 
abolition of the professional Civil Service, dismissal at pleasure, and 
other such coming things. 

‘Thonoe arose a desire to provide a 4>curity in tho Constitution that the 
professional Civil Service and its acquired rights should continue to exist. It 
were highly desirable that there should have been put into the Constitution only 
tho maintenance of tho status of the professional Civil Service. In accordance, 
however, with the demand to go into details, individual special conditions were 
included, which really belong to the Civil Service Act soon to be introduced 
to reform the law.’ • 

However, no constitutional clause has ever been for long inter- 
preted by reference to tho motives of its origin ; even in tho course 
of the debate to which we are referring differences had already arisen 
on tho interpretation of the sentence. Its practical effect has been 
to restrain governnienls from rashness, and this seems most likely 
to be its future function, too ; though how far that restraint should 
be extended will be a constant bone of contention, if wo may judge 
fey experience, since the officiafei’ representatives will seek perfect 
inviolability, while the (lovernment will bo compelled to deal with 
these rights with justice to the public.^ 

2 (a). The economic and jiroh's-sional rights of a German Civil 
Servant are wide, clearly stated, an<l given poijifc and detail by over 
half a century of judicial and admiiustrative decisions. No person 
who aspires to enter the German Civil Service need bo without a 
knowledge of his rights, for the commentated codes arc numerous and 
easy of access. They are publicly stated and the reasons upon which 
they are based are not hidden away in a Department of State, as in 
the Britisli Trea.sury, but are given the .same publicity as any law or 
proceedings in a court of justice. It is quite outside the scope of the 
present work to describe the sulistanee of tbe.se rights. .All that we 
propose to do here is to insist upon the completeness and rationality 
of the whole scheme. 

There are (i) some rights which the CoiLStitution guarantees, in 
clauses we have already di.scu.sscd under other iispocts. There are 
Article.s 129 and 1,30. We liave already reproduced the latter. Tlie 
former runs : 

‘ Officials are appointed for life, in so far as the ordinary law does not lay 
down other conditions. Pension and allowances for dependents will be legally 
regulated. Tho acquired rights of Civil Servants are inviolable. Officials have 
action at law for their pecuniary claims.’ 

(ii) Laws and regulatioii.s lay down in great detail tlio conditions of 
the commencement and ending of the official relationship, (iii) There 

* Heilfron, op. cit., VI, 3973 ff. 

“ See further, Buschke, Die Grundrechte, 03 H. : Nipperdey, Die Grundrechle, Vol. 

I, Art. 129. 
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are honorary or professional rights (Ehrenrechte), like the Title, Rank, 
Orders and Symbols of Honour, Official Insignia and Uniform, (iv) 
A tremendous body of law regulates Pecuniary Rights. Income is 
regulated as to the conditions under which it can be claimed, permission 
to claim it, time of payment, ^ace and manner of payment, repay- 
ment, the withholding of payment, etc., etc. Of what parts does this 
Income consist ? Of Basic Pay, Increments for Seniority, additional 
Sums for Local Conditions, Occasional Payments, Endowment for 
Wife and Children, Official and Rental Dwellings, etc. Compensation 
is set out in detail for the cost of moving fjom one locality to another 
according to the requirements of the .service ; and travelling expenses 
are regulated in a thousand particulars. , Payment and the condition 
thereof for officials seconded out of the Service owing to departmental 
reorganisation is arranged, and the axe is not allowed to fall, in the- 
interests of the State, without the officials having a clearly expressed 
right to some compemsation and the possibibty of challenge where 
interests of the State arc ambiguous. With the same detail and logical 
care the, right to superannuation, the amount thereof, the number of 
years of its validity, and the condition of commuting for a capital 
sum, the condition of the, loss of claim, the Civil Servant’s rights incase 
of accidents and invalidity, of the rights of his dependents to care- 
sponsorship, are legulated. 

No doubt can e.xi.st of the truth of the. notion general in German 
parliamentary, legal, and popular di.scussions, that the Civil Service 
has a well-defined body of rights accorded to it by law and by the 
ultimate assent of the peojde. Not only do those rights exist, but 
there are wavKS whereby the Civil Servant can challenge any but the 
.smallest of disciplinary measures against him. 

Procedure. 'J ([>) and 3. Lotus consider, first, the legal arrange- 
ment whereby the general body of eeonomie, and professional rights 
are maintainable, 'rhev are defensible in ordin.ary Courts of Justice, 
but neither as a part of the ordinary private law of the land (that 
which ri'gulatos eontraels and the relationship of master and servant, 
among citizens), nor by the employment of ordinary civil procedure. 
For the priiiei]ile which .still hold.s good on the Continent generally 
IS that the rehitjonship of Civjl Hervant and State is a special relation- 
ship arising out of the public interest ; therefore it is regulated by a 
special branch of law called Public Law (Ojfcntliclics Recht) which has 
the public intere.st in eye when creating and making judgements on 
the rights of Civil Servants. We have come upon this peculiarity 
before. It is not present in British or American law with the same 
form and defiiiitenc.ss as it is to bo found in Germany and France.* 

^ i^’urthcr, modcra I'ccomracndations for improrcrrionf in JCngiand go in the same 
direction as that of Germany and France. Cf. recommendations of Staff side National 
Whitley Council before Royal CommieBion C.S., 1929, Sialcmmi. 
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It has its advantages and disadvantages which will be discussed in 
another chapter. It is enough here to state that the distinction 
exists and that Public Law considerations affect the machinery whereby 
the Civil Servant’s pecuniary rights are. guaranteed. The Prussian 
Act of 1861 laid down the preliminari(^i and procedure of such recourse, 
and the rules are still vali<l, both for Prussia and the Reich, though 
the Constitution has by Article 120 extended the right to recourse to 
all officials. 

Action ctan be taken by any official who has a pecuniary claim 
arising out of his Service situation.^ Every right (with some excep- 
tions negligible in the context of the present discus.sion) wc indicated 
in the bald summary i.s the gi-mind for such action, and can be prose- 
cuted if salary, jx'usioii and other dues are denied wholly or in part, 
or if the dues are not calculated according to the law. 

It IS a general principle of Civil Service Law ^ that the ordinary 
Courts arc only to be called in if the Civil Servant has vainly sought 
the substantiation of his claims by the administrative authorities up 
tp the highest instance, since, if this substantiation is granted, any 
other procedure is unnecessary. Therefore the Act of 1861 jirescribos 
that the decision of the Departmental head must precede an action. 
If a decision is sought in regard to a pension claim the Departmental 
Minister and the Ministry of Finance' must first, have been approached 
and have given their judgement. Decisions given by these authorities 
do not in any way liind the ordinary Couifs, they are only formal 
conditions of bringing an action Ix'fore the Courts. The, utility of this 
procedure is obvious : for subordinate and superior it is more con- 
venient than immediate recourse to the Courts, and it causes le.ss 
psychological disturbance than a direct and unnotihed action. On 
the other hand, an official who has a serious grievance, the justice 
of which is so problematical as to rerpiire an appeal to all instances 
before he is satisfied, is subjected to a very laborious process before 
he can come before a noii-administrative court. There is a time-limit 
to the right of action : the right expires six months after the highest 
competent administrative authority has given its decision. (Notice 
that this rule is not overcome by^ Article 129 of the Constitution on 
the inviolability' of acipiired rights — you may have these, acciulred 
rights, but if they have been violated you cannot defend them excepting 
within this period.) ^ Further, there are stateil periods after which 
claims cannot be made, before the administrative authorities, and they 
are of a sufficiently liberal character. Certain governmental authorities 
are designated as reprcsi'iitatives of the State, known in its suable 
form as the Fiskus, and these .are sued, and defend the administration 
against f.ho suit. 

' Cf. Brand, op. cit., p. 395 fE. for all details. Loc. cLt., p. 398. 

® Brand, op. cit., p. 4U2, bafjod on Keiehsgcrichl decision, Vol. 108, p. 140. 
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Action, whether it is the Civil Servant against the Fiskus, or the 
Fiskus against the Civil Servant, is taken before the ordinary State 
Courts of Justice. The parties may appeal to the Supreme Courts of 
the States, and there is a further appeal, partly in order to secure a 
uniformity of jurisprudence in ^e most important CJivil Service prob- 
lems, to the Reich Court.^ Tne Courts are, bound to a procedure 
different from their ordinary rules and principle.s. Tlie reason is 
plain. The thing to be judg<al — a complex of administrative activity, 
organization and reward— is not known of itself by even educated 
persons outside, the department. We have already seen that Parlia- 
mentary Committees cannot ad<‘quately judge and criticize the work 
of Civil Service departments without sppcial coai hing by members of 
those departments. Within each department there is an intricate 
texture of duties, rights, sub- and super-ordinations, co-ordinations,- 
all the expressions of a single design, and no one part is properly 
explicable and comprehensible without knowledge of and comparison 
with the rest Some things, then, are left to the final judgement of 
the Disciplinary and Departmental Authorities, and these things tl^e 
Courts take a.s unquestionable data. These are ; (a) whether and 
from what time an official is to be e.xcluded from hi.s situation (this 
is a definite and special discijilinary measure, the law of which, though 
decided by Disciplinary Courts, is well grounded, publicly known, and 
made only by set forms and jirinciples), but tbi' Courts can ask whether 
a notice of dismissal is appropriate to terminate the service They 
are concerned, properly, with the external form of .vuch deei.sioii.s. the 
competence of the, particular authority to make them, and whether 
a legal ground for such a decision exists ; (h) whether an official has 
been justly ‘ seconded ' out of tlie Service (tfiis again is regulated by 
just norms), as, for example, wlien a Deiiarlmeiit has been reorganized, 
or when a Department lias refused to allow ‘ si'coiidmg ’ because it 
believed the official wished to retire on political and not on economic 
grounds ; (c) whether retirement niu.st be demanded owing to 

incapacity — that i.s, there is no appeal against the jiidgenierit of 
incapacity, nor is there one against the decision that the offirial is 
still cajiable of carrying on his duties ; but the Court is competent 
to decide the extent of the pension, once those other deei.sions have 
been duly made by the proper authorities, and this eompeteiiee opens 
up a variety of powers- for how the ineajiaeity came aliout. whether 
by accident or by the official’s fault, and so on, affects the judgement 
as to the pensionary compimsation ; (</) wlii-tlier an official is to be 
suspended ; (e) whether refusal of pay is well fouiidi'd according to 
the Act Relating to Breach of Official Duties (1851).- The judges 


‘ Loo. oil., p. 40.'). 

* Vber DieiistVLrgchcn dcr Hicltltr (7.5.51), und dcr S k hi-ruhtcrhi Ik n Bcamlcn. 
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must have regard to all the laws and regulations in force at the time 
of the claim in dispute. 

These are the limitations upon the judicial authority of the ordinary 
Courts dealing with pecuniary claims of officials. There are no other 
limitations. As to the principles of judgements, they are inspired by 
a deep knowledge of the constitutional and administrative law. In 
this aspect of social life German judges have been strongly influenced 
by the theory of the Recktssiaat : the ‘ State founded upon Law which 
grew up in the nineteenth century as the German substitute for demo- 
cratic government. If the monarchy was to continue to exist, it 
could not be tolerated in any but a constitutional form, that is, it 
must at a certain point of tiipe be bound to principles of justice and 
conform to them subsequently. It is true that the necessary found- 
ations of monarchical authority imply subordination in no wise neces- 
sary for the eificiency of the services to the public, and it is likewise 
true that this instinct of subordination influenced judges as well as 
Ministers and legislators— for all come from substantially the same 
sijhools and .social classe.s. But the idea of the public good was also 
strong, and the depth of law training did not allow the notion of 
justice to succumb before that of s\ibordi nation. Thus, the Courts 
have boon the upholders of official rights, if not out of justice for the 
officials, at least out of the renlizalion that justice to officials servos the 
welfare of the State. The j)roof of their justice lies in the substance 
of the riglit.s tliey have aecorderl. They are easily observable, for the 
literature thereof is immcjisc. It is malerial to recall in thi.s regard the 
demands of the law teachers and administrators that the law training 
in the Universities should be mixed with more .study in the social 
sciences than now pertains. The intention, it will he recalled, was 
that the lawyer sliould become aware of social rcalitic.s like fht' struggle 
and interaction of social groups ; and life wa.s to be prior to formality. 

Disciplinary Procedure. We, Jiave .several tunes referred to 
judgement given in the course of disciplinary procedure, and said that 
these judgements are unquestionable data for the ordinary Courts in 
pecuniary chaims. We shall now analyse the machinery and principles 
• of this procedure. And first, a word as to tli<‘ cliaracfiu' and purpose 
of disciplinary law. Its foundation is a sweeping definition of duties. 
These we have already enumerated and discussed. On this foundation 
it is possible to determine, in the words of the Law KeJating to the 
Breach of Official Dutie.s of 18.51,1 ‘ jf ^n ofiici.al has violated his 
duties imposed upon him by his oilice, or by his behaviour inside or 
outside the Service shown liimself unworthy of the respect, dignity 
or confidence demanded by his profession.’ Disciplinary penalties 
are prescribed ; they arc in ascending order of gravity : Warning, 
Reprimand, Fine, Suspension and Dismissal. But it should be 
^ ArU I, OauHo 1. 
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observed ttat any complete description of misdemeanour is impossible, 
and experience has shown that those which have been described need 
elastic interpretation if they are to include many breaches of law 
which arise in practice. ^ The lighter penalties are summarily decided 
by the official superiors ; the braver ones take place after a formal 
procedure. It is maintained by various authorities that this pro- 
cedure and the law upon which it is founded are in no wise of the 
nature of a special penal law for officials, nor are the penalties those 
of a like nature to criminal penalties. Fundamentally disciplinary 
law is calculated to regulate possible penalties in the interests of the 
official ; to safeguard him from arbitrary treatment. ^ But not all 
authorities agree with this interpretatipn.® It is obvious that dis- 
ciplinary law does have a punitive effect, and it is intended to have 
this effect. Where the difference of opinion arises among authorities- 
it is not upon the ji.sychological effect of the penalty once it is formu- 
lated, but upon wliotli('r the State is a bestower of rights upon the 
official, or whether the official Is entitled to thcs(! rights, whether or 
not the State accords them. Those who take the former view, lil^e 
Arndt, hold that disciplinary law is a protection to the official, differ- 
entiating him from the ordinary omjffoyee who can he dismissed on 
th(} spot. Tile latter view is taken by people like Jellinek, who argue 
that the punishing ])ower of the State is not ab orujinc, unlimited. 
.Arndt further remarks that the disciplinary law is corrective since it 
wipes out misdemeanours which do not come within the field of 
criminality ; and piinfi/iiKj, since it rid.s the Service of vicious elements. 
Whichever view wo like to follow in this legal argument, one thing is 
clear : that the State, like any employer, manager or foreman, must 
have some disciphiiary power, and that, among tlie various states in 
the modern woild and at the jire.sent moment, it is a matter for agree- 
able siiriirise that, at lea.st one has establi.sheil publicly-proclaimed 
principles and sfiecial machinery to administi'r this disciplinary pow'cr. 
For publicity eriublcs the aspiiant Civil Servant to caleiilate the 
advantages and di.sadi’ant.iges of his cari'er. and the ])i oeuduni enables 
1dm to e.halleng(> a wrong. Sei recy, on the other hand, gives rise to 
insecurity, and lack of public means of redress leave, s ojien the way 
to all kinds of injustice and ])etty acts of personal sjiitefiilne.ss. This 
is the situation m Clreat Biitaiii, France, and the U.S.A. ; hut in 
Germany, for tJu; more serious penalties, at least, there is the power 
of contest in open courts. 

The charge made against an official and the penalty impo.sed upon 

^ Brand, p. 571. 

* Arndt, Das lir'irh'ilfrnnit'ngrsctz ro»» 1873, Edn. p. 102, Note 1. Also 

ilelim, Die lievhlhthv Salur ties /^tnatsdienstes (in Htilh's AnnaU'n, 1885. p, 191); 
Laband, op. cit., 5th Mdn., Vol. I, Sect. 48, ami Branil, op. ci!.. p. 570 footnote. 

® E.g. Jellinek, p. 20'.i, System <hs Subjikliren and these, Konnnentart 

Art. 129. 
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him (cannot be and are not strictly defined. For some breaches of 
discipline there are correlated penalties, bnt there is no exhaustive 
list. Much must depend upon the nature of the act, the circum- 
stances surrounding it, the record of the official. The law therefore 
does not take away from the freedom M the superior to decide whether 
tJiere is a breach of duty, and which penalty is appropriate to the 
case — or rather, not to the case, b\it to the ntan. The whole behaviour 
inside and outside of the Service is to be taken into account.^ 

The Penalties. Penalties fall into two great categoric.s. The 
first may be translated as Penalties .securing subordination iOrdnungs- 
strajen) ; the .second class is that entailing Disciplinary Procedure. 
In the first category fall tlje trinity, seemingly inseparable in all 
discussions : Warning, Keprimand and Fine. In the latter, trans- 
position into another situation, with dimini.shed pay (and (or) loss of 
cost of removal), or dismissal from the Service. Which of these 
penalties is invoked depends upon the gravity of the offence, and 
this is measured by tlie interests which have to bo safeguarded and 
tjie disadvantage.s ari.smg out of the offence. The project for a Reich 
Disciplinary ( )rd<>r - considers a number of cognate oflences as a single 
breach of duty to be penalized as a single briuich. There is, further, 
a class of disciplinary measures which are not considered to be dis- 
ciplinary penalties, such as admonitions, corri'ction (Ziircchlcrwcisung) 
and reproofs. These are of the nature of ' heart to heart ‘ talks, and 
it is clear to any one with any experience of public or private adminis- 
tration that if these were made the subject of a formal procedure and 
appeal the whole of civilization would stoj), while the world would be 
given over to litigation,^ We must also exclude from present study 
the arrangement known as Compelling Penalties {Zmxngsslrafcn) which 
are imposed where a specified duty is expressly ordered to be carried 
out within a certain time, and the official defaults. This form of order 
and penalty, and disciplinary procedure, are two totally separate 
matters. 

The penaltie.s which fall in the two main categories we have defined 
are treated with a wealth of detail in the laws and regulations and in 
judicial decisions. These details, who is permitted to impose penalties, 
the e.xtent of these penalties, especially of the fine, how far dismissal 
can bo mitigated by modification of the full loss of all pecuniary rights, 
and so on, are of great ititere.st, but we cannot enter into them here. 
It is enough for our purpose - the study of the legal guarantees for 

^ Ob€rrer(r(iltuii<js(j(rtchL, Vol. 32, p. 43). 

* Cf. g\ppeiniix lu ►Scliulz.e-Simons, Kechtsjirii'hung den Diztplinarhofcs. 

^ The hnc bi5lw(;on the lighter penalties and the mere admonitory proceedings 
18 hard to draw. Cf. Ikand, p. 5K0, wlio romarks that tieyond the Minister of the 
Department there is no a])])eal against reproof, that this can he as wounding as a 
‘ reprimand that the supenor is therefore able to avoid any action against him 
by ‘ reproving ’ instead of * repriniancljiig and the law is to Una extent, inauificieiit. 
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Civil Servants — to observe that the whole subject is regulated with 
the greatest explicitness. There can be no mistaking the nature of 
the rights, obhgations and guarantees by the superior, the subordinate, 
or the Disciplinary Court. 

Procedure. Before we prokeed to an analysis of the procedure 
in disciplinary ca.ses, tlie relatioAship between criminal procedure and 
disciplinary procedure must be explained. It is possible that an 
official, in the. course of his official duties, may commit an offence 
which is not only a violation of the official code, but also a violation of 
the criminal law. For example, there may be embezzlement, or 
forgery, or falsification of official registers. These crimes are punish- 
able by various artich^s of the Criminal ^ode.’^ What is the relation- 
ship between the two codes of conduct f Each is entirely independent 
of the other. For convenience of the Disciplinary Judge, and to safe- 
guard the interest of the official, who would have to submit to a 
double questioning, the criminal proceedings are used as a basis for 
the disciplinary judgement. This does not betoken the dependence 
of the Disciplinary Courts upon the Criminal Court proceedings and 
judgement. It is arranged that the criminal proceedings shall come 
first, that disciplinary proceedings shall not commence until a decision 
has been given, or if they have commenced that they shall cease. ^ If 
the criminal courts acquit the defendant, disciplinary action can be 
taken against him only for official offences revealed in the course of 
proceedings other than that with which hr was charejed and for which he 
was acquittrd. This saves a double trial, and avoids a possible contra- 
diction between the Courts. For e.xample, the official may have been 
acquitted of .stealing, but the evidence inav show that he foregathered 
in disreputable public-houses with shady characters. Embezzlement 
may not be proved ; but a condition of inefficient accountancy may 
be revealed, and discijiliuary procedure niav be taken against this. 
Where the criminal court convicts an official, and the conviction is 
not such as to result in diBiuis.sal, it is left to the discretion of the 
dcpaitmental autfioritics what disciphtmry .action, if any, .shall be 
taken. A very (aiiitroversial (jucstiou is, how far the disciplinary 
authorities are bound to accept the judgement as a finished product 
to which they can attach their disciplinary penalty without a lull 
inquiry i It is an important practical question since in numerous 
cases criminal procedure precedes disciplinary procedure. The most 
learned opinion,^ at least, holds that the disciplinaiy judge is not 
bound in any way to the judgement of the criminal court. This, of 
course, docs not hold good in those cases where the law definitely 
prescribes that certain criminal judgements are followeil automati- 
cally by loss of office. 

^ Arts. 331*59, Slrafyesdzltuch, ‘ On criinoa and misdemeanours in office.’ 

^ Brand, pp. 020-4. ® Brand, op. cit., pp. 030-2. 
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Procedure in Disciplinary Penalties by way of Simple Sub- 
ordination. There is no special procedure prescribed for these. 
The procedure is left entirely to the superior officer who is at once 
accuser, investif'ating officer, advocate and judge. Custom demands 
the most conscientious performance of this duty, and exonerating 
circumstances as well as convicting ones must be taken into account ; 
the Project of the forthcoming Reich Disciplinary Order expressly 
requires this.i Evidence is rarely taken on oath. The official need 
not be heard before judgement is made, but it i.s usual to give liim the 
opportunity, and the projected legislation arranges for this.“ The 
Staff Committee need nut be consulted except when the official charged 
is a member of it. Tlu' decision must bi- given in writing ; under no 
circumstances will the Prussian Supreme Administrative Court allow 
a verbal rendering of ]udgemcnt.® 

Appeals are allowed, within the specific Department, by prescribed 
stages, lip to the Minister of that Dejiartnient. There is no time- 
limit within which such apjical may be made— and jicrhaps this is an 
imiieoessary liberty, since an apjreal made after a long lapse of time 
cannot properly recall the full details and spirit of the original mis- 
demeanour and judgennmt. The official, under the e.xisting siluation, 
has the liberty of knowing that after a long time he may appeal, or 
be appealed against, with the result of a diininutjon oi increase of his 
penalty. It is now intended to reduce the period to one week."* 
Every superior officer in the hierarchy has the jxiwer by virtue of his 
office to ro-invostigate. amend or qu.asli the orders or disciplinary 
decisions of a subordinate. The tendency is for the official not to 
appeal lest worse befall him. 

Elaborate Disciplinary Procedure. Tlii.s is followed when the 
end may be exelnsion from ollice, wliethi'f it is merely punitive, or 
total dismissal. 

The immediate superior gathers the information neees.sary to 
decide whether this procedure can properly be adopted. The official 
can be compelled to give information wbieli may be against him. 
Certain authorities then discuss the opening of the procedure and 
an investigating officer i.s appointed. This is done, as a rule, by a 
head of the Department or by the Minister. There are exceptions 
for various cases and for local government, but tlie.y do not offer 
any peculiarity of principle which wc need notice. The declaration 
of the commencement of the procedure contains tin' charges in detail 
and a summary of the situation. This gives the official the oppor- 
tmuty of early information and enables him to prepare his defence. 
The Investigating Officer {Uniersuchutiys kommissar) is, as a rule, 

^Clause 35, Sect. 1, KniwurJ eincr Reii'hsdv>mhimfimJnung, Drucksache de« 
liticluilagSf No. 1474, 1924/5. 

* Ibid., Clause 34. » O.V.S., Vol. 79, p. 425. 


* Eniwarfy Clause 38. 
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chosen from, among the officers who belong to the field of activity 
of the Department conducting the case. There is no appeal against 
his selection. His powers are of a judicial nature, and he automati- 
cally assumes the rights and duties of the Inve.stigating Judge in 
ordinary criminal procedure. j 

The purpose of this Pro-Investigation {Voraniersiichung) is to pro- 
tect the person charged against an insufficiently careful inquiry into 
the charges against him. He is given the fullest scope for defence, 
and every manner of relevant fact is introduced to support the 
discussion and illumination of the ease. This part of the procedure 
is not regulated in all particulars, and the cu.stom is to use the rules 
of Criminal Law Procedure in the matter of obtaining statements, 
the swearing of witnesses, experts, the process of search, compulsion 
to give evidence, and so on. All this care is the more important since 
tlie material accumulated forms tlic basis for deciding the question 
whether the cliarge.d person is to be freed from prosecution, or to be 
incriminated and invited to the mum proceedings. It is clear that 
this Pre-Invcstigation is the centre of gravity of disciplinary procedure! 
In order to avoid duplication of evidence, with its inconvenienee and 
costs, as much as possihh* is done at this stage. Indeed, if this stage 
shows any irregularities of procedure the 'wliole proceedings are 
invalid.’- The official is informed personally that he is going to be 
cliarged ; and necessary details as to the defence are communicated 
to him ; ho must, jiarticularly, be informed of those charges which 
may entail the loss of pension rights. This information can be given 
by a subordmnti' of the Investigating Officer. The presence of both 
Investigating Officer and the. prosecuted is imjiortaiit at this hearing, 
blit if tlie latter does not appear the investigation proceeds without 
him. uiile.ss ho is physically or mentally incapable of appearing, when 
the heai ing may he ymt off. There is a curious lacuna in the- procedure : 
at this stage, which is adiuittedly of cardinal importance, counsel i.s 
not allowed to appear for the official. This is strange, since the pro- 
cedure is coiiiplieated. and in some cases the Public Prosecutor may 
have been called m by the Department. Though he is IkiuikI to fair- 
ness to the official he can hardly be expected, having regard to the 
nature of his office, to advocate the official’s cause with the same 
verve and jioiiit as a special defending eounsel would do. Counsel 
are only allowed in the main proceedings. But the projected legis- 
hition extends this to the preliminary' stage also,^ 

A record, it need not be completely^ verbatim, of the evidence, and 
documents collected during the investigation, must be communicated 
to the prosecuted official. With this communication the first part of 
the procedure ceases, and the .second stage of the Departmental pro- 

1 O.V.S.. Vol. 12, p. 430 ; Vol. IH. p. 398. 

VOL. II. — 93 


Clause 4{). 
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cedure, the Main Hearing, commences. When this is concluded, the 
Disciplinary Courts become competent. 

The Main Hearing (Oral Proceedings). The Investigating 
Officer sends the records to the prosecuting authority. The Minister 
of the Department can, on the basis W this report, order the cessation 
of the prosecution, and direct no penalty at all, or one of the lighter 
penalties. This decision is at the full discretion of the Minister, 
although it is a conventioJi that only official, not political, grounds 
shall prevail ; and it camrot have effect once the matter has been 
brought before the Disciplinary Courts. If the prosecution is not 
stopped at this stage, an official of the Public Prosecution Department 
prepares a Memorandum qf Charge, which is the basis of further 
procedure and defines the proceedings and the decision, and is com- 
municated to the official charged, as an essential part of the procedure 
next to take place. The session of the oral proceedings is set at a 
point which will allow the official to prepare his defence, collect neces- 
sary information, and brief a lawyer. No other people can be present 
gt the proceedings except the principals and their legal representatives.^ 
The defendant has no right to an examination of the record, but as a 
rule this is accorded him. But he has a definite and constitutional 
right to see his personal records. This right is given by Article 129 
of the Constitution, and we shall have more to say about this later 
in the discussion. 

A Reporter is appointed by the Department or Local Authority 
having jurisdiction, and the proceedings are opened by his description 
of the situation. After this the prosecuted official is heard, and he 
may deal not only with the charges, but with the personal circum- 
stances relevant to him. Then the Public Prosecutor puts the case 
for and against and suggests the appropriate judgement. The 
defending lawyer then has the last word. Whether extra evidence 
is necessary is a matter for the discretion of this Court. Cross- 
examination for the defence is at the discretion of the presiding officer. 
The Court, consisting only of those who have been present at the 
hearings, then pronounces judgement, whereto it takes into account 
the whole of the proceedings and evidence ; and the independence and 
integrity of the judgement, on public grounds, are hedged around 
with ample rules and guarantees. The judgement is given with 
reasons which must explain what facts were proved and what grounds 
dictated the punishment. The judgement must be published in 
writing within eight days after its pronouncement. 

The Courts. The Courts of Prussia for the proceedings we 
have described are : (1) for officials nominated or approved by the 
Government or the Ministers, the Court of Discipline in Berlin 
(Disziflinarhof in Berlin), and (2) for other officials the great local 
^ Brand, p. 6C4, for arguments for and against publicity of proceedings. 
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authorities : the Provincial Authorities. In the latter, it is too often 
possible for the superior ofScer of a prosecuted official to appear as a 
member of the Court, sometimes even as its president. He may have 
commenced or co-operated in the proceedings leading up to the 
hearing. Projected legislation oxcludes this for the future.^ A pro- 
cess of necessary devolution oblijes some special classes of officials who 
should, according to the classification given above, come before the 
Berlin Court, to appear before the Provincial Courts. Tlie Court of 
Discipline consists of a President and ten otlier members of whom at 
least four must be members of the Kaitmicrgerichl. The other members 
are taken from various branches of th<- Administration in such a 
way that there shall be available for service on the Court a panel of 
members expert in the main branches ‘of government. These non- 
legal members are chosen from a.ssi.stant secretaries and members 
of the Intermediate and Lower Divisions of the Service. The 
members of the Court are appointed for tliree years and are re-eligible. 
The Court sits with se\’en members of which two mu.st be members 
of the KammcrgericJit . 

The Provincial Courts consist generally of the Executive Conl- 
mittee, in special session and composed of .seven members ; the 
Regierutigsprdsidenl as Chairman, the Regierungsvizeprasidentf the 
Chief Permanent Administrative official of the branch in which the 
disciplinary offence has occurred, and live other members chosen 
specially by the Pre.sident from among the members of the Regierung. 
These Courts and any individual members thereof may, upon applica- 
tion to the Court of Discipline in Berlin, be declared incompetent, if 
the prosecuted can objectively prove that they are prejudiced. An 
appeal lies from these Courts of first instance to the Court of Discipline 
in Berlin, which i.s thu.s at once a court of first instance for some cases, 
and a court of appeal for others. Prom this there is no further appeal. 
Local officials can appeal from the local administrative authorities to 
the Supreme Administrative Court. 

Prom the Court, of Discipline itself the Minister of State is the only 
Court of Appeal. Either official or Public Prosecutor may make an 
appeal. Appeals may be lodged against the whole judgement, or 
merely against the penalty, and the Pubhc Prosecutor may in the 
interests of the Service, appeal in order that an official may receive a 
more favourable decision than was given in the court of first instance. 
In any case, the appeal court cannot make the decision more unfavour- 
able. Arrangements are made, of course, for appellant to notify the 
Court and the other party of the grounds of appeal. 

The costs of proceedings and appeals are borne as follows. They 

^ Entwurf, loc. cit., Clause 44. 

“ The permanent officials of a groat local government district subordmate to the 
Provinz, 
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arise only in formal disciplinary proceedings and appeal cases ; in 
these cases there are expenses postal, clerical, and for witnesses and 
experts. In Prussia, the Civil Service law does not state how these 
costs are to be divided, and the procedure at criminal law is followed 
with appropriate modifications. A iquittal means that the State 
pays ; conviction that the official pa^ s the expenses directly incurred, 
even the daily expenses and travelling expenses of the Investigation 
Officer and the Pubhc Prosecutor. A controverted point is whether 
the State should pay the costs of defending counsel when the defence 
has been successful. The Reich Disciplinary Court allows this. The 
Prussian law and the Supreme Administrative Court do not, since 
they hold that a counsel is not a necessary expense — a piece of authori- 
tarian pedantry. The co.sts of the preliminary gathering of evidence 
before the Pre-Investigation is in any case borne by the State. In 
appeal cases the costa are borne by the loser ; where both parties 
have appealed without an alteration of the judgement, both bear one- 
half the costs. If the official is acquitted on appeal, both the appeal 
costs and those of the original proceedings are borne by the State. 
A reduction of the penalty on appeal is followed by the payment of 
the costs of the appeal by the State — this is the practice of the Reich 
Disciplinary Court, but the Prussian Supreme Administrative Court 
is not so liberal : if the State wins an appeal, then the official must 
bear the costs of the proceedings in the first instance as well as the 
appeal co.sts. 

Survey. We have been obliged to enter into what may be 
deemed unnecessary detail in order to show the extent to which the 
German Civil Servant is provided with proper securities again.st unjust 
treatment in regard to his pecuniary claims and the disciplinary 
penalties to which he is liable. But it is only in these details that the 
guarantee lies ; not, of course, in default of a spirit of justice, for that 
is indispensable, but the spirit of justice is an errant and vapour- like 
entity until it is fixed in forms and institutions. Enough of these 
exist to make the career of a German Civil Servant sale and secure 
while his behaviour is of average quality. No one can read through 
the leading decisions of the Prussian Supreme Administrative Court, 
the Court of Disciphne, and the Reich Court of Disciiiline, and mistake 
the genuine desire for fairness to official and Stat(“. This is not to 
exclude the judgements of the Courts which act in the Provinces and 
the smaller local government areas ; but I have not read these, and 
cannot speak of them first-hand. The temper and the erudition of 
these Courts are easily equal to those of the ordinary British Courts of 
Justice ; and they are without any doubt, in their own field, more 
acutely aware of the nature of the peculiar problems brought before 
them, and have an equipment of administrative as well as judicial 
lore better fitted to these cases than are the ordinary British Judges. 
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For Justice is a relative thing, and to be justice it must assume a 
difEerent shape, a diSerent incarnation, for each field of life to which 
it is applied. The will to be just may be sound, and learning may 
be deep ; but what if the judge has been trained in a branch of law 
which has no contact with the realities of administration ? The judge 
is obliged to return to principles' of common sense. But, though this 
phrase has a great allure for the general public (since this, as a rule, has 
nothing hut common sense, even if it has that), and though it has 
significance when the common sense is that of a person of high mental 
quality, common sense cannot be entirely twisted in technical matters. 
The issues can only bo known to common sense if the issues have been 
studied. , 

Whatever the shortcomings of German administrative justice, and 
they are by no means so many or so grave as British writers pretend 
when tlusy are praising British methods, it provides a system of legal 
redress open to all State workers, even the humblest ; it has acknow- 
ledged that the State may do wrong and it has obliged itself to admit 
its wrongdoing in just institutions. No other country approaches thij 
in this respect. The nearest to it is the democratic Commonwealth 
of Australia.'- 

Personal Records. One great gain produced by the Constitu- 
tion in the matter of the rights of Civil Servants, is the abolition of 
the secri'fy of Personal Records. In a previous chapter we showed 
how the Prussian Civil Service of the nineteenth century was kept 
in a state of grovelling subordination by the institution of Secret 
Personal Records. The constitutional movement of 1848 resulted in 
a decree abolishing these secret records, but they continued to be used 
in spite of this, Administrative practice, included the communication 
to an oflicial of any unfavourable report, but no right to the examin- 
ation of these records existed, and there was no guarantee that what 
was communicated was the whole or only a part of the truth, or whether 
it at all corresponded to the written report. This was not enough, 
and the National Assembly of 1919 included a guarantee of publicity 
of the Records. This spirit entered the report of the Constitutional 
Committee in a not very .strong form.^ 

‘ Jn tho Report {Nachwetie) upon the character {Person) of the official, entries 
of an unfavourable nature to him are oijy to be made if the official has been 
i;iven an opportunity of discussing them. The entry is to be communicated 
to the official.’ 

This was not satisfactory to the great associations and an amend- 
ment put by a Social Democrat was accepted.® His argument ran ; 

^ Cf. Annual Report of PuOlk Service Commission^ and Report of Inquiry into the 
Public Services, 1922. 

’ Article 127. 


* Cf. Heilfron, VI, 3971. 
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‘ If one knew how easy it is to injure an ofSeial for the whole of his life and 
for the whole of his official career, by an unfavourable report, an unfavourable 
remark, if one has ever seen how officials feared the invisible foe but were with- 
out defences against him, how they took the greatest trouble to avoid such 
a report, but could not do so — then one poay understand that they desire to 
be able to justify themselves against sue i secret charges.’ 

The Artirle. finally adopted. Article 129, contains the guarantee ; 

‘ In the report upon the person of the official, entries of facts unfavourable 
to him can only be made if the official was given an opportunity to discuss 
them. Officials are to bo accorded an examination of their personal records.’ 

The final Lsentence has provided the official with ample safeguards, 
and its meaning has been quite liberally interpreted by the Reich and 
Prussian Governments. J 

‘ The right of examination is unlimited ; it is a personal right and no repre- 
sentative can exercise it witliout I'xpress permission by the Department ; Per- 
sonal Records must be taken to include records relating to subsidiary records 
of disciplinary proceedings, and the copies of remarks and results of examina- 
tions ; the records must not bo marked with secret symbols. Convenient 
access to the records is to he arranged, hut whi-re any travel is involved it is 
not to be borne by the government ; and examination is to take place in the 
presence of an official appointed by the Dcpart.ment. Tlie knowledge obtained 
by the examination must be used for no other purpose than the defence of the 
official’s personal rights. What the superior thinks of the official, that is, an 
estimate of signiflcance of the fact, is not a fact in the sense that it must be 
communicated.’ ^ 

Thus is ended a means of subordination whicli began with the 
‘ spies ’ appointed in the seventeenth century. 

It is ail interesting symbol of the decline of the absolutist State 
which is still in more respects m our midst than we ordinarily have 
time to observe. It is part of that great movement wliicli in the course 
of the last century has tended to cast out Fear and Arbitrariness from 
the inner operative soul of government and to replace it by Publicity, 
Challcnge,able Rules, and such .a respect for personal rights that the 
motive ' in the Public Interesf. ’ is not perverted to personal animosities 
and lust of power. 

1 Cf. UkhllLnien znr Kinsirht in iUi Personalvachv’eise , 20 March 1923, Reichs- 
beamte-nblatl, p. 272. and Preuszisches RmmlenblalU p. 101, 20 February 1926. Cf. 
also Falck. Die PersuimiaklLn, 1928. 

* Reich Ministry of Finance, 22 February 1924, Reich •-finaiizblaU, p. 141. 



CHAPTER XXXVI 


LEGAL REMEDIES AGAINST PUBLIC ADMINISTRATION, 
AND ADMIN1STRATIVJ5 LAW 

T hus tlip Stat« is continuously managed by a vast body of 
professional expert servants wbd contribute to the foundation 
of law by their technical assistance and who are employed 
to carry it out. There resides in the legislature, and ultimately in the 
electorate, the power to correct error and vice in either of these func- 
tions, but as we have seen, they arc far too cumbrous to be relied 
upon to deal with a succession of individual cases — various in character 
and extremely eompheated in substance. They have neither the 
machinery, procedure nor capacity adequate, to such judgement. If 
abuse of power is to he (;orrected, the specifically appropriate court 
of judgement and procedure are necessary. 

The remedie.s available to the public to compel Civil Servants to 
do their w'orlc in accordance witli law — whicli is a slightly narrower 
field than tliat indicated above— are regulated v'ariously in different 
countries. Their importance has come into startling prominence since 
one by one tlie consequences of the growth in State activity have 
become clear ; in France and Germany, for example, the bases of the 
present arrangements were laid down between 1870 and 1880, and 
have only been developed in recent years. The issues raised, and still 
the subject of agitation, are : How can officials be restrained from 
illegally commanding, and forbidding, or executing acts ; how far 
ought an official to be suable in his own private fortune, and how far 
should the State be responsible for breach of contract and wrongful 
acts in the course of official duties ? and before wbat courts should 
such issues be judged 1 

These again arise from two considerations : the first from the, 
financial inability (usually) of the average Civil Servant to pay com- 
pensation adequate to the damage done. The second consideration 
is more complex : the Civil Servant has duties of a peculiarly difficult 
nature, many of which (<i) from technical considerations, involve 
immediacy of judgement, so that speed, for example, wliich may be 
the esscni^e of success, may cause misjudgement, and (6) involve 
always the inevitable decision in favour of some individuals or social 
groups to the disadvantage of the property and amenities of others. 
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Either of these may land a Civil Servant into trouble with some 
individual or group of citizens, and judgement of the legal rectitude 
of the action taken, which is the only point at present under considera- 
tion, should, if it were to be just, be midertaken only by those trained 
to an appreciation of the nature of tin! tasks, the functional responsi- 
bihty, and the mentahty of the offici il, j udging by a procedure and 
with the statistical and documentary equipment appropriate to the 
issue. 

The possibilities of official misbehaviour arc multitude : power 
may not be used when it should be used ; an official may go beyond 
the power granted by law ; jiower may be deliberately or unconsciously 
perverted to ends having nothing to do with the public service ; 
accidents may happen in the'coursi' of a proper use of power to the 
detriment of citizens quite detaclied from the event ; or improper 
procedure may be adopted in the practice of official jiidgi'inent ; or 
commands ami prohibitions may be uttered without basis in law. 
Against these tfie citizen demand.s a defence and remedies ; and these 
should be specifically apfiropnab* to the cases which occur, regard 
must be had to the nature of official dutie.s, while to ndy, in cases of 
compensation, upon the pocket of the official only, is to rely upon a 
vacuum. 

The state of the law varies very mueh in different countries, owing 
to the peculiar constitutional history of each. England, which is so 
excellent in other things, is in this respect defective, the U.S.A. is 
little better, while France and Germany share the most Jionourable 
position. 

ENGLAND 

(1) The central authority, as a public institution, is not suable 
for tortious acts at all, and for breach of contract only by a favourable 
answer given to a Petition of Right by the Attorney-General. The 
legal grounds of this immunity reside in the feudal foundations of the 
doctrine that the king can do no wrong, and hence, cannot wrongly 
choose or instruct its offiiaals.* Therefore, in the matter of tort, 
liability is upon the individual officials and suit is in the ordinary 
courts and by ordinary procedure since no others have been established 
expressly for this purpose. As regards contract, the proper entity 
to be sued must be carefully searched for in a multitude of legal 
hiding-places, and even when discovered the Grown mav, and does, 
defend itself, by a dozen or so unconquerable weapons of procedure.^ 
Broadly, then, the State has created for itself a privileged position 

‘ The early history of the iloetnno can lie traced in Ehrlich, I'rocrcdings against 
the Crmm^ 1216-1377 (t)xford Studies), VI ; Pollock and Maitland’s Historij of English 
/>a!f^r*knd'Holdsworth, Edn. 3, 111. 

** ■Proceedings against the Crown ; Holdsworth. ‘ History of Remedies 

“*Bt the Crown Imw Quarterly Review, Vol. 38. 
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regarding contract, with no basis of modern utility, but, on the con- 
trary, considerable public disutility in which claimant groups are 
unreasonably penalized.* As regards tort, whatever remedy is avail- 
able is available only against the individual official directly responsible 
for the act, and this is entirelylinadequate in terms of compensation 
to the grieved person, and may sometimes be unfair to the official 
acting under administrative stress. The reason which has been given 
for the maintenance of this situation is that it places full responsibility 
on the official. This is true, though whether the psychological effect 
is always present, or always good, is a master of considerable doubt ; 
but the question arises, ought all the responsibility to be so placed ? 
This quc'stion has not yet been answered. 

(2) A statute can make the Crown *liab]c. but only by ‘ expre.ss 
mention or necessary implication ’. Many statutes have been invoked 
as ‘ necessarily ’ implying the Crown's liability — without success, 
because the .\ct is ‘ a ()enmil riiactmmt of the character of those, 
emicteiJ for the public safehj ' ^ and tlie Courts have very strictly 
defined the term ‘ necessary ’. This means that the servant, in so 
far as he acts in an official crijmeilyA is immune from suit under sue}) 
Statutes. 

(3) liocal authorities, as corporations, are assimilated to natural 
persons, and are, therefore, in relation to their own servants, in a 
condition of master and .serviint, and are liable. However, the exten- 
sion of central powers has caused the local authorities to become, in 
certain matters, jilainly an agenc)' of the central authority, which so 
settles the terms of recruitment, dismi.ssal, payment and work that the 
service relationshi[) is construed as one between the central authority 
and the servant. The result is that the central authority is immune 
from liability, the local authority is relieved of it, and the only recourse 
is against the official individually.* 

(4) Officials enjoy certain common law or statutory immunities 

^ 111 1822, Dallas, C.J. {Gidlvy v. Lord ]*nltnrr.'tton. 3 Brod. and B 275), attcmpled 
to base the ministry of tiie servants of the Crown on this reasoning : ‘ ()n principles 
of public jiolii'v an action will not lie against persons acting in a public character 
and situation, ^vIllch from their very nature would expose them to an infinite multi- 
plicity of actions. . . . The ^e^y liability to an unlimited multiplicity of smts 
would, in all probability, prevent any proper or prudent person from accepting a 
public situation at the hazard of such peril to himself.' 

* Lord Alverstone, C.J., in Cooper r. Hawkins (1904), 2 K.B., 164. Cf, Bonn's 
AbruJgnif'nl (1832), p. 402 : ‘Heroin a general rule hath been laid down and estab- 
lished, viz., that where an Act of Parliament is made for the public good, the advance- 
jricnt of religion and justice, and to prevent injury and wrong, the King shall be 
bound by such Act, though not particularly named therein. But where a Statute is 
general, and thereby any prerogative, right, title, or interest is divested or taken 
from the King, in such the King shall not bound unless the Statute is made by 
express words to extend to him.’ 

^ Note the distinction between ‘ performing public duty and ‘ hii 
act J. Wills in Cooper v. Hawkins. 

^ Cf. Robinson, The Legal Liability of Public Authorities, p. 4 ff. 
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from action ; so police officers, executing a warrant regular on its 
face, customs and excise officers in the conduct of a search ; so, in 
the delimitation to six months of the period within which actions for 
tort in the exercise of a duty (not a power) against all individual officials 
(local or central) who are liable ; * nbr is there an action against a 
superior officer for the faults of an inlt rior officer unless the faults are 
clearly the act of the superior servant.^ 

(5) Officials of the Crown, that is, broadly, tlie officials of the 
central authority, have no rights in relation to their place or salary. 
This subject we have already treated. 

(6) Local authorities and central authorities are amcn.able to action 
in the ordinary courts to compel them to undertake their specific 
duties, and to question the legality of actions undertaken. 

Thus, in England there is for a large sphere of public administration 
in the central authority and under its close control, no redre.ss in tort 
against the State, but only against individual officials. Their wrongful 
acts, further, are protected by certain limitations and pcrmis.sions. 
Any suit, moreover, is hoard and decided by the ordinary courts of 
law. But in contract ca.scs the citizen i.s badly hampered against the 
Government. 

Is this adequai c to modern necessifie.s ? The placing of liability 
upon the individual servant is commonly defended on the ground 
that the servant i.s thus made careful, and that if the liability were 
placed elsewhere a salutary check would be removed. There is some 
truth in this ; hut it omits the con.sideration that it is possible to 
de\'ise a system whereby the injured citizen may be adequately pro- 
tected by the right of suit against a wealthy authority, and responsi- 
bility of the official maintained by tlie power of disciplinary action, 
which can be so arranged as to ilivide out the capricious personal 
element from the unavoidable service-element. This is done in France 
and Germany, as we shall later show. Nor, unless this distinction is 
made, is the official justly treated. 

It is doubtful, moreover, whether, in deciding the legality of a 
particular action, the ordinary courts are, by rea.son of their ordinary 
legal training and rompo.sition, able to measure its due content.® For 
interpretations arc ba.sed on ‘ reasonableness ’ and the ingredients of 
‘ reasonableness ’ would seem to be more truly known b)' those trained 
or instructed in the practice of administration. No one will pretend 
that in many cases the present training in and experience of the law 
of the ordinary courts produce the proper perception of the process 
and significance of Government. 

In the processes whereby loeal and central authorities are checked 

' Public.’ Authorities Protection Ae.l, IS'.ri. 

* Emden, The Law and the Civil Servant. 

^ Of. Chap, on Separation of l^owers, of pro. 
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or set in motion, for example, in deciding a certiorari action regarding 
the District Auditor’s powers, or in the issue of mandamus for the 
compulsion of local activity, it is possible that the addition of adminis- 
trative assessors to the ordinary courts would give better results in 
terms of the just division of burdens and activities among different 
social elements. ' 

THE RULE OF LAW 

Now these present processes rp])rc.sent the contemporary result 
of what Dicey called the Rule of Law, by which ho meant three things 
(of which only the first two are of importance here) : ^ 

(1) ‘ That no man is punishable or can b« lawfully made to suffer in body 
or goods except for a distinct breacli of law established in the ordinary Courts 
of the land. In this sense the rule of law is contrasted with every system of 
government based on the exercise by persons in authority of wide, arbitrary 
or discretionary powers of constraint.’ 

(2) ‘ Not only with us is no man atx>ve the law, but (what is a different 
thing) that here everj’ man, whatever be his rank or condition, is subject to 
the ordinary law of the realm and amenable to the jurisdiction of the ordina^ 
tribunals.’ 

(3) The general principles of the Constitution are, with us, the result of 
judicial decisions determining the rights of private persons in particular cases 
brought before the Courts. 

Contrast the outline, of official liability and immunities we have 
presented with the first and second of these principles, and they will 
be seen to be untrue : in many cases people can be lawfully made 
to suffer for no breach of the law, for often it is impossible to sue 
those who have done you damage, and when they are sued they cannot 
pay the damages, while the distinct procedure in suits against the 
Crown is sufficient basis for saying that they are not conducted in the 
ordinary courts of the land — for the ingredients of a court are one 
part procedure and the other mentality. 

Administrative Jurisdiction. Nor is that all, by any means. 
During the last generation the Departments of State (which are not 
courts in Dicey s sense) have been made final courts of judgement 
in regard to many matters which fall within the scope of their work, 
which are not simply the narrow exercise of clear and indisputable 
powers, but are actually tlie construction of the law, an office usually 
fulfilled by the ordinary law courts. Thus the Mini ster of Health, 
the National Health Insurance Commissioner, the Board of Education, 
the Board of Trade, the Minister of Transport, the Railway Rates 
Tribunal and other authorities, not being ordinary courts of the land, 
nor constituted as such , finally decide questions of fact so complicated 
and disputable as between parties, and thereby affect the person and 
property of the subject, that justice requires careful precautions. 

’ Law of the Ca)i9tilulio}if Kdn. 8, ii]). 170 ft. 
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Two cases will make clear tte kind of power which is vested in the 
Authorities : Local Oovemment Board v. Arlidge (1916), and Rex v. 
Electricity Commissioners (1920 and 1924). In the former case the 
Local Government Board was given the power to decide appeals from 
the decision of a local authority to iiake a closing order if satisfied 
that a house was unfit for human habitation. It is clear that the 
administration of such an appeal demands very careful procedure 
since the facts are technical and complicated, and the result affects 
the property of the owner of the house and the well-being of the public. 
Moreover, the fact that thore is an appeal gives the court the appear- 
ance of a dispute between parties at law, or as the lawyers have it, 
a lis inter paries. The Act of 1909 says no more on this head than 
that the 

‘ procedure on any appc.db under thi.s part of this Act, including costs, shall 
be such as the Hoard rmiy by rules iletermme, and on any such ajipcal the Board 
may make such order m the matter as llicy think cqiiitahlc, and any order 
so made shall he hinding and conclusive on all parties '. 

Two provisions follow : that the Boartl may at any stage, and 
shall if so directed by the High Court, state in the form of a special 
case for the opinion of the Clonrt, any yxu’sUon of law arising ; and 
no appeal may be dismissed without a public local inquiry being first 
held. 

In the Arlidge ca.se, Arlidge, the house-owner, applied for a writ 
of certiorari to ipiasti the order of the Board which rejected his appeal 
— on the grounds that th<' appeal had not been determined in the 
manner provided by the law. The essential i.ssue raised was whedher 
the procedure was or was not ‘ judicial ’ in its nature. The King’s 
Bench decided that it was judicial enough, with nothing in it contrary 
to ‘natural ju.stice ', the (burt of Appeal by two to one, decided 
against the justice of the procedure because («) both parties (the 
local authority and the owner) should have been confronted, (6) the 
inspector s reports .should have been disclosed, (e) the names of the 
members of the Board who considered the appeal should have been 
published. That is. they assimilated this administrative action to 
that of a Court of Justice deciding disputes betw'een parties. Lord 
Chancellor Haldane, giving judgement in the Hou.se of Lords, swept 
away these considerations and their underlying philosophy. He denied 
the paramountcy of private property as a right above the social 
interests involved ; and as regards procedure it was sufficient if the 
Board acted judicially, that is ‘ without bias, and must give to each of 
the parties the opportunity of adequately presenting the case made ’. 
The Minister could not possibly be expected to do the work himself but 
must, and ought, to act vicariously through his officials. Oral hearings 
were not necessary, nor was it correct to speak of the case as a lis inter 
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'partes. Beyond that the ultimate controlling authority was Parlia- 
ment. The judgement was imanimously sustained. 

In Rex V. the Electricity Commissioners the use of the power of the 
latter, to formulate schemes for the improvement of the electricity 
supply and for that purpose tdhold inquiries. i was (ihallenged in a 
specific instance. The seriousnt^ss of the case arose from the ultimate 
fact that the Commissioners, on the. result of sucli an inquiry, have 
the right to recommend to the Minister of Transport, a scheme which 
after submission to Parliament, and approval with or without amend- 
ment, becomes law, compulsory on the citizen. 


‘ Any such order shall be laid, as swin as may bo after it is confirmed, before 
each Houho of Parliament, but shall not come into operation unless and until 
it has boon approved either with or without modification by a resolution passed 
by each such House, and when so approved shall have effect as if enacted in 
this Act. . . 


The Commissioners argued that they were immune from judicial 
interference because (a) they were acting executively, not judicially, 
and (b) that their orders were not valid imtil Parliament had resolved 
to accept them, but cither before that point, or after it, no Court had 
a right to intervene and question whether a scheme were within the 
powers given by the original Act to the Electricity Commissioners. 
' On principle, and on authority, it is my opinion ’, said Bantes 
L.J. (198 L.R., 1924, I.K.B.), ‘open to this Court to hold, and 
consider tijut it should hold, that powers so far-reaching, affecting as 
they do individuals as well as property, are powers to be exercised 
judicially, and not ministerially or merely. . . . as proceedings towards 
legislation 

There is a considerable distribution of such power,^ and therefore 
Dicey’s Jfiilo of Law is, in practice, considerably modified. What is 
the significance of this power ? This, that authorities not specially 
trained in adjudication, in aloofness, and without, as y’ct, procedure 
which leaves no doubts, may take away liberty and property without 
redress.^ On the other hand, the Courts are nowadays faced with 
issues which they are not in a position properly to settle.* Yet neither 
the due safeguard of the individual called upon to surrender in the 
name of the community, nor the due safeguard of the social groups 
whom Parliament has decided ought to bo benefited, should be iinpro- 


1 Electricity (tjiiiiply) ."Vet. lill!), it and 10 Geo. \', c. lUO, Sects .C) and ti. 

® Cf. Port, A(l/fn//it^(ratirr Laiv' (1929); Kobnon, Justiev ami AdrHivistrutu'f Law 
(1929). Por U.S.A., h(*« Uickinson, Admunstj-ative Jastice and the Snjrrpnmt'y of Lmw 
(1927). 

® Cf. Howart’s indictment, Despotisin, pp. 43-1. 

* E.g. Robert v. Hopwood {1925), 41 T.L.Il. (444): ‘ Thei'e are many matters 
which the Courts are indisposed to question ; though they are the ultimate judges 
of what is lawful and what is unlawful to borough councils, they often accept the 
decisions of local authorities simply because they are themselves ill-equipped to 
weigh the merits of one solution of a practical question as against another. . . 
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vided for. The issue seems to invite in many cases a new type of 
Administrative Court in which the judicially trained and the adminis- 
tratively trained, served by their inquiry officers, and acting under 
the well-known judicial forms of publicity, record and evidence (with 
suitable modifications), shall co-opeitte. 

We have already referred to the Irowing mass of legislation made 
by administrative authorities in the form of rules and orders, com- 
monly called ‘ subordinate ’, ‘ delegated ‘ departmental legislation 
These, again, are at present challengeable for their legality, that is 
the extent to which they can reasonably be subsumed under the 
enabling statute, in the ordinary courts, while Parhament can chal- 
lenge for any reason, including the wisdom of their substance. We 
have already seen that Parhament is inadequately equipped for this 
task and discussed the conditions of its improvement. Perhaps the 
future development of the State will demand that the making of the 
orders shall occur under a procedure providing for the most scrupulous 
and careful inquiry, and their challenge slialJ be undertaken by judges 
trained in the Social Sciences as well as in law and acting with a full 
understanding of the total governmental results of their judgement. 
In France the orders are challengeable, for the most part, before a 
special tribunal, fhc Conseil d'EUit. whose composition is discussed 
later. In Germany some are challengeable before the ordinary law 
courts, but the judge is differently trained from the English — more 
adequately to .such judgement. In America a just procedure is being 
discovered for the admini.strative boards which make tile order. ^ 

The essence of the issues we have raised here is dealt with in the 
chapter on the Sc])aiation of Powers, and only the detailed inquiry 
now being conducted by the Committee on the Legislative Powers of 
the Departments can help us to discover the proper machinery for the 
legislative and the 'judicial' functions of administrative authorities. 
But the main principles of reform are obvious. Thus England suffers 
from a system which at any moment may result in serious injustice to 
the individual, the public, the official. There is no uniformity of prin- 
ciple, for the Rule of Law has been superseded by a number of sporadic 
and unregulated growths. 

Administrative Law. Now we have touched upon a subject 
of the acutest controversy, but purposely without mentioning the 
name under which the controversy has been conducted — Adminis- 
trative Law. For the introduction of the term Dicey is responsible. 
He borrowed the term droit administrahf from France and gave it 
at once an erroneous and a sinister meaning. He takes his definition 
from Aucoc’s Droit Administratif,^ as follows : 

' We have already discussed the making of these Orders, in Chap. XIX, pp. 
866 S. supra. 

* Dicey, p. 328. 
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‘ AdminietTatiTe Law determines (1) the constitution and the relations of 
those organs of society which are charged with the care of those social interests 
{inlerets colleclifs) which are the object of public administration, by which term 
is meant the different representatives of society, among which the State is the 
most important, and (2) the relation of the administrative authorities towards 
the citizens of the State.’ ^ 

This would seem as clear .as any definition can be. But Dicey is 
determined to find a sinister meaning in it, and therefore says : ‘ These 
definitions are wanting in precision, and their vagueness is not without 
significance.’ He then proceeds to discard any comparison of the 
two countries in 190.'), when the edition ‘was written, and, instead, 
goes back forty years, that is, to the time before France created its 
modern means of redress against the State and before England began 
to destroy hers. He soon loses his historical interest, and begins the 
process of whittling away the borrowed definition until droit adminis- 
Iraiif appears to be nothing more, or less than a body of rules for the 
protection of officials who have committed abuses of power against the 
citizen.s — c.g. 

‘the fourth Jiiid most (ii'.spotic (us though alt the others were de.spotio, though 
less so), characteristic, etc., etc., of droit admiriistraOf lies in its tendency to 
protect from the sujiorvision or control of the ordinary law couits any servant 
of the. State wlio is guilty of an aet, however illegal, whilst acting in bona fide 
obedience to the orders of his superiors and, a.s far as intention goes, in the 
mere discharge of Ins official duties 

Finally droit adminiMrittif is made to ajijiear as only, and no more 
than, the generalizations from tlie judgements rendered in the special 
Courts, the tribumux admmislnilifs, for officials in their relations with 
the public. 

Let us be clear, once for all, on the real meaning of administrative 
law, or druil adnnnutraUj. or Vcruvillimgsrccht . By droit administratif, 
Berthclemy means this ; 

‘ All the scrvjce.s which combine to the execution of laws, oxcopting the 
services of justice, am administrative services, and droil administratif is the sum 
total of the principles according to which their activity is exercised. It is one 
of the branches of public law winch includes, further, constitutional law, criim- 
nal law, and public international law. , . . Constitutional law teaches us the 
political organization of the iSlatc, the distinction between the public autho- 
rities, the rules according to which are designated the personages invested 
with that double function which constitutes tho essence of Government : to 
make tJic law and procure its execution. Adminisiraitii'e Tmiv analyses the 
mechanism of tho (Joveriimcntal machine. How the machine is constructed 
is taught by constitutional law. How it w'orks, how each of its parts functions, 
is the subject-matter of administrative law,’ 

There is surely nothing sinister in this. It is a little vague, like 
all definitions, but it i.s intelligible and not disqmeting. In England 
there is such a body of law ; and wherever there is administration 
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and law there is administrative law. It includes statutes, conventions, 
and case-law from the ordinary and the special Courts. Other modern 
French jurists have similar definitions. Similarly with the German 
synonym : V erwaltungsrecht : ' Administrative law ... is public law 
applied to the needs of public admfcistration.’ Again ; ‘ Adminis- 
trative law is the legal ordering of the Ailationship between the adminis- 
trating state and the subjects met in the process ’ ; ^ and, more fully ; 
‘ Administrative law is the law peculiar to the relationship between 
the administrating state and its subjects met in the process.’ ^ The 
subjects treated m these werks are the same in scope as in those of the 
French authors mentioned. 

If we take the lands of ^heir origin a.s Icgitmiiitely laying down 
the proper connotation of a term, then the most proper definition of 
administrative law m English is that by Mr. Port (op. cit. p. 12) : 

‘ Administrative Law is then made up of all those legal rules — either formally 
expressed by statutes or implied in the prerogative — which h.ave as their ultimate 
object the fulfilment of public law. It touches first the legislature, in that the 
formally expressed rule.s are usually laid down by that body ; it touches secondly 
the judiciary, in that (a) there are rules (botli statutory and prerogative) which 
govern the judicial actions that ma,y be brought by or against administrative 
persons, and (b) administrative bodies are sometimes permitted to exercise 
judicial powers ; thirdly, it is, of coume, essentially concerned with the practical 
application of the law.’ 

In short. Administrative Law is simply the law relating to public 
administration. 

We have dtvelt upon thi.s for two reasons, first to create a standanl 
of criticism of the manner in which the term is used by some authors “ 
who use it in the very narrow sense of such ‘ judicial ’ action as is 
carried out by administrative boards and Ministers, and tbe current 
popular notion that it means only law made by the departments in 
the forni of rules iind orders. The.sc terms arc dyslogistic ; and there- 
fore we come to the second purpose : to challenge the domination of 
an erroneous concept which inhibits reformative thought. We can 
now proceed to discuss those parts of French and German adminis- 
trative law which correspond to the rules rebating to the Legal Remedies 
against Public Administration so far discussed in relation to England. 

KBANCE 

The French moiiarcliy of the ancien regime drew to itself all suits 
in which the authority of the Grown wa,s concerned, and it was able 
to do this because of its centralized strength, and the venal, if some- 
times learned, composition of tbe ParlermnU which caused them to 

^ Fleiner, Insiiiuthwen des dettUtchen VenmUitngfirechfs, j). Cl. 

^ Mayer, op. cit., 1, 14; t*f. Jellinek, V erwaUungsrecht, pp. 39-56. 

Dicoy, in the past, and by recent controv'orsialists. 
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be despised by both people and monarchy. By direct assault ' juris- 
diction was drawn into the hands of the intendants and the royal 
councils,^ for the express purpose of removing obstacles to adminis- 
tration. Thus an authority, already bloated by centralization, became 
dangerously engorged by adding judgement to execution ; and this, 
as well as the confusion of funttions in the Parlemenis, resulted in 
the growth of the idea that without the separation of power there 
was no Constitution. In 1791 the ordinary Courts were forbidden 
from handling administrative functions.® The local authorities 
(departmental and district) were given ultimate authority in certain 
administrative actions — direct taxe.s, public works, municipal activities, 
and in regard to the acts of local governing authorities (still under 
the monarchy) annulment by the King after discussion with his 
Mini.sters. By the Constitution of the Year 111, the final authority 
of Ministers, individually, in these matttTs was increased. Thence- 
forward two tendencies are vi.sible : one, beginning in the Year VI tl, 
of the creation of special bodies to judge administrative actions— the 
prefevtoml councils and the Oomril d'Etai * above them and the 
Minister.s, and other, special, bodies to decide such things as compensa’- 
tion to the State for the reclamation of marshes, and the institution 
of defences against floods, and audit of accounts of public moneys. 
The administrative juri.sdiction of the council increased, and it.s 
ComiU'. du Contvntipux, under the Chief Justice, took charge of it, 
and the jurisdiction was favoured by reason of its cheapness and 
promptness. In 1831 the firocedure of tlie Conned d'Etai was reformed 
to a,s,similate its (juality to that of the ordinary law courts ; (similarly 
for the prcfectoral councils, but not till 18G2 ;) and in 1848 the Conseil 
received the power to pronounce judgements instead of giving advice. 
Meanwhile their dutio.s were augmented ; and as a conseipienco dis- 
putes concerning their [iropnety arose : the minority before 18.30 
asserted the necessity of placing before the civil Court, s all subjects 
founded upon the express terms of written law— the Government to 
bo challenged in its own home when acting from discretion. However, 
the view' found no place in law, and was indeed conto.sted by Jaberals 
like Dalloz, Tocqueville, Isambert and Odillon Barrot, members of 
the Commission of the Chamber of Dejmties on the reform.® Another 
line of opposition was followed in the division which we have .already 
indicated between actes d'autorite and ades dc geMion ; the former, 
being of a necessarily discretionary nature, were to remain with the 
administrative Courts, the latter, of a simple nature, were to he judici- 

^ Tocqueville, p. (H). - Daroste^ La Justice Administralivc m France. 

* ‘ Les tribunaux ne peituefit enireprendre sur les foiictions admimstrattves ou citer 
(levant eux lea adminiatrateurs pour raison de leurs fonctwna.' Cf. Haunou, X). 945. 

* The Conaeit d'etat was primarily a legislative body, and a rulc-di'altmg autho- 
rity : it was also emjiowered to ‘ settle diftieulties arising in administrative matters 

® RexKJrt, Dalloz, 10 June 1840. Cf. Aucoc, Le Conaeil d’£tat, Chax). IIJ. 

VOL. zi. — 94 
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able before the ordinary Conrts. We showed, in a former chapter, 
that this distinction was unsound, and so in a leading case it was 
declared to be, in the twentieth century.^ At any rate, the distinction 
had no practical value until the great reorganization of the Conseil 
d’Etat, which had been suppressed b^ Napoleon III, and the creation 
of the Tribunal des Conflits in 1872. t 

Up to 1872 the Conseil d'Etat had only the right of adjudication 
in specific cases, in other words, it could not possibly grow beyond 
the small elasticity of a few granted powers. In 1872 it accpiired a 
general and sovereign authority in administrative actions thus ; ‘ The 
Conseil d’Etat decides in sovereignty in matters of administrative 
contentions and upon demands for annulment for excess of power 
made against the acts of various local authorities.’ ^ This is the 
supreme Court. There are then subordinate bodies in the localities, 
like the Prcfectoral Councils.^ The Tribunal des Conflits decides in 
which Courts disputed cases belong. Its composition is important : 
(a) the Keeper of the Seals is president, (h) three councillors of State 
in ordinary service elected by their colleagues, (c) three members of 
the Court of Cassation (the highest court of appeal) elected by their 
colleagues, and {d) twelve members elected by the majority of the 
other members at their complete discretion. Members are re-elected 
triennially and are coiitimionsly re-eligible. This is a body not 
weighted to one side or the other, and so there can bo no suspicion 
of undue influence on behalf of the Government against the citizen. 

The Conseil d’Etat itself consists of a large number of conseillers, 
maitres des requites and miditeurs. The first class give judgement, 
while the two last classes prepare the. judgements. The auditeurs 
are recruited by competitive examination from among those with the 
law degree of licencie. The mmtres des requites are recruited to the 
extent of three-fourths by promotion from the auditeurs, the rest being 
appointed by the Government at ifs discretion, while two-thirds of 
the conseillers are recruited from rnaitres des requites, the rest being 
chosen at the Government’s discretion. Tlie appointments at dis- 
cretion ofier a loophole for influence, but in fact convention limits 
the Government’s choice to those high in the administrative service, 
and this supplies direct experience of administration : further, the 
conseillers are removable, but this does not occur, nor is the indepen- 
dence of this august body at all aft'ected by the possibihty. The 
internal organization of the Conseil is not of particular interest here. 

The Conseil, the Tribunal des Conflits, and the Prefectoral Councils, 
administer between them a branch of law at once cheap and com- 
pletely defensive of the citizen against injuries by public administra- 
tion, whether by quasliing of improper actions or the grant of damages. 


1 Cf. Jfeze, op. oit., II, 237 note. 


‘ Haaiiou, p. 946 fi. 


» Ibid. 
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The results of their judgements are not embodied in a code, though 
that may one day come, but the rules, taken together, give every 
individual citizen the right to require the Gonseil d’Etat to judge 
the legality and equity of every administrative decision, and to 
repair monetarily the destructive results of illegal or inequitable 
action. 

We do not intend to pursue in detail the jurisprudence of the 
Courts, but we simply set out the main conclusions which its activity 
justifies. 

« 

(а) ‘ Let one be guarded against considering administrative justice as “ excep- 
tional justice. That would bo to commit a grave mistake and a serious abuse 
of language. AdminiHtrative justice is not a» dismemberment of the justice 
of the law courts. It is the judicial organ liy which the executive power imposes 
upon the active administration the respect for law. The administrative courts 
have not taken their r6](‘ from the judicial authority ; they are one of the forms 
by which the administrative authority is exercised. To put the matter even 
more precisely, it may be said that the administrative tribunala are, towards 
the acts and the decisions of the administration, what the Courts of Appeal 
arc to the decisions of inferior courts.’ * 

(б) Smee there are some administrative actions which are neces- 
sary in terms of government, where a niultiplicity of actions is likely, 
and where, too, the official is involved in the habits and urgencies of 
a vast apparatus, there must be a limitation upon the power to sue 
officials personally ; ^ and a distinction must be made between acts 
for whicli the servant is jiersonally liable and suable in the ordinary 
Courts, and those which arc the result of administrative faults, for 
which the Service as an entity is responsible. Such limitations and 
distinctions may be by statute or decree or judgement of a Court, 
in Franco, the Tnbumil des Coiifli.is makes the distinction, and its 
doctrine is to bo found in a .serins of cases commencing with the Pelletier 
ease of 1873.® Tliese settle the di.stinetion (from case to case) between 
Jaute jiersonnelle for which damages can be obtained in the ordinary 
Courts, and fauto de sendee or fmtle de femctioih for which a suit lies 
in the administrative, that is specially constituted Courts. 

(c) Faide pcrsmnclle is extremely difficult of definition, but it has 
been defined by the great French administrative jurist of the last 
generation as ‘ that kind of fault which reveaLs the man with his weak- 
nesses, passions and imprudences Duguit gives the formula, ‘ when 
the act, accomplished on the occasion of the Service, is, however, an 
act foreign to the Service, it is called, according to the consecrated 

^ Berllicleiny, op. cit., p. 1072. 

* Cf. Trotobas, ‘ Liability in Damages under French Administrative Journal 
of Comparative Legislation, February, 1930, p. 44 fi. 

® This case was not fought to saddle the Government with fault and compensa- 
tion, but to guarantee oflivials against the abuse of the right to sue them. 

^ Laferri^re, Traite, 2nd edn., 1, 648. 
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terminology, the personal fault of the official.’ Some samples are : 
the posting of an electoral list, which was proper to the Service, but 
the publication of the fact that one man (an electoral adversary) had 
been excluded therefrom because of bankruptcy ; a tax inspector 
points out irregularities at a tobacio depot (properly) and accuses 
a boy of theft (foreign to his administrative power) ; a teacher teaches 
his pupils to read (properly), and makes revolting remarks about God 
(that is a personal fault). The distinction is between personal im- 
propriety from pursuit of a wrong purpose, and error due to incom- 
petence and mistake when pursuing a right object. There is a 
tremendous controversy about the definitions of faate personnelle and 
faute de service ; we cannot, here discuss which of the disputants is 
nearest the truth ; but in many cases the practical distinction is 
exceedingly difficult.^ 

(d) A distinction is made between officials concerned with the 
handling and responsibility for moneys (comptablcs), who are under 
an exceptional and severe regime, in which the State accepts responsi- 
1;)ility but has a retroaction against the officials who have given guaran- 
tees, and all others {ordommleiirs) who aze coucerniul by what we have 
said above and what we proceed to say. 

(f) An official, in the matter of fmUc ■pcrsmmdle, is not necessarily 
shielded by the orders of Ins superiors, but how far the Jiierarchical 
authority will wipe out the official's responsibility is .settled by the 
Iribmial dcs cohjkls if that f.'ourt is invoked. Allowance is made for 
the force of the hierarchical bond, and th(> degree of instruction and 
intelligezice of the subordinate.* 

(/) In juirsuiinci' of the doctrine of the separation of powei’s (here 
dividing the ordinary judiciary from administration), and the recogni- 
tion of the .special nature of administrative activity, the various kinds 
of fault and resjionsibility are receivable by different Court.s. Personal 
faults arc judged and decided before the ordinary law courts ; service 
faults before administrative Courts, i.c. in the localities, the prefcctoral 
councils,* and the centre, the Conseil d'Blul. 

(</) Tile (State and the municipalities arc n’.sponsible. can be sued 
in the administrative Courts, and may be compelh'd to pay damages 

^ Lafornt-ro, iu 1890, thus dibtiiiguisiKMl tli<* fault : ‘The fault' de service results 
from a service badly lenderecl. an order bacUy doius miauiidorstood, imprudently 
executed, but still having in view the fuiiftioiiing of the service alone; the jante 
persotinellt consihits of crimes, frauds, grave faults where appear the personal passions 
of the agent, rather than the ditticulties and risks of the function .' — Jfroit Adrniuit*- 
Iratif, 2nd Edu.. II, 189. Jn the lierue dr Droil puhlie, 1999. p. 203 U., Jeze classi- 
fies the cases of personal fault and concludes that they fall in three lu'oad classes : 
(1) When an evil intention is manifested; (2) a clear violation of a law formally 
prohibiting the Act ; (3) a blatant and abnormal error of the ofiicial m the apprecia- 
tion of facts or extent of legal powers. 

* Cf. Joseph Barthelcniy. Jievuf du Droit Puhlie, 1914, p. 537 ff., IS injluetice de 
Vordre fnerart Iiiqiie. 

“ Cf. for their composition and aelivUy, Borlhelomy, Tmite (1930), p. 1108 fE. 
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for any prejudice to property or life caused by defective action ^ — for 
a, f ante de service, that is, as Hauriou says, ‘ the neghgences, the omis- 
sions, the errors which are among the habits of the service, when those 
habits are bad In other words, an act sound as regards its purpose, 
but incompetently performed by * person or body of persons. Indeed, 
French jurisprudence speaks of et grave (iounle) fault ; the idea being, 
that it is beyond the average incompetence to be expected among the 
mass of men and officials.^ Moreover, the fault must be in a special 
case regarding a special person or persons, not merely the result of 
the general non-application of the law. Cpmpensation by the State 
was admitted in the Revolutionary period in regard to property and 
public works, and i.s well established in the case of breach of contract ; 
much of that is a development from the guarantee of individual 
property in the early CWstitution.^ In this background the official 
may err by erces de pouvoir, that is by going outside his legal powers ; 
and one remedy is annulment of the act upon promulgation and before 
injury occurs (recours pour exces de. pouvoir), or if the act causes injury 
there is action for indemnification (rccovrs emdevtievT). There are 
even signs that in the case of .sheer unavoidable accidents, the publift 
authority is responsible.'* Such are cases where the fault complained 
of is not simply caused by force nuijeure, i.c. a purely external and 
totally incalculable and unavoidable factor, but by a fault of the 
service which cannot in the present stab; of science be assigned to a 
specific cause.® In such ca.ses the victim is not required to prove or 
allege a fault of the Service : it is enough that the Service has done 
him damage, that ho ha.s .suffered as a consequence of an abnormal 
occurrence arising from a Service which the community at large 
established for the general benefit. So in the di.smissal of Civil Servants 
resulting from the .supprc.ssion of situations in the Government service.® 
explosion of munition dumps,^ on board ship,® or fire caused by official 
operations,® so omission to lend armed aid to enforce judgement.*® 

^ I.C For lack of competence, violation of form, violation of a law, or misuse of 
power. Precis, p. 374, and Duez, La Kc^fponsabilite de la Puissance Pubhque (1927), 
p. 16 ff. ; p. 23 fi. 

® Duguit, 111, 462. ^ Dnffuit, ibid., p. 462. 

* Duguit, ibid., p. 469 fi. ; PlttcJuirdy 1909 {Bec^uil-Sirey, 1829), especially 
general conclusion and notes on p, 470. 

^ Cf Hauriou, lo Sirey, 1012, HI. 161, on the Antbtofim 

* (^onsnl d'^tal, Dec., 1903 : V tUenarvy p. 768. 

' Reyuaull-DcJdrosicrsy 28 March 1919; Vomjia^nie P.L.M. RtcniiJ. p, 354, 
26 March 1920. 

* Colas, 21 May 192(>. ® Waiilnr, 24 December 192i). 

Couicins, 30 Novemlici 102.3. Lamaude thut, expix'hse& the theoiy ive ha\e 
indicated aliovo : “ When thi.s vast matdiine, called the Slatt*. a hufidred tunes in{*re 
powerful and a hundred times more dangerous than the imichinerN of industry, has 
injured some one, those in wliosc interest it functioned wlieii the injury wat* caused, 
must make restitution ; the principles of solidarity and mutuality upon which our 
institutions arc based, require it.* Cited by Watkins, T/ie State as a Party Litiganty 
p. 148, Baltimore, 1927. 
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Since 1907 the rules of public administration as well as ‘ simple ’ 
regulations equivalent in purpose, if not in form, to the British Statu- 
tory Rules and Orders and Orders in Council are challengeable before 
the Conseil d’Btat ; a seemingly queer arrangement, since it is the 
Conseil, in its legislative aspect, whidh drafts them. Until that time, 
though other administrative actions1)f the executive, had been made 
liable to jurisdiction, this had been exempted, but they may, in cer- 
tain cases, be challenged in the ordinary Courts. 

{h) Now, not only is the State prepared to accept responsibility 
and pay damages for its o-^n faults, but in some cases it pays damages 
for its officials convicted of a personal fault. This development is 
of late growth and owes some of its strength to the theoretical work 
of M. J6ze, who in connexion with two famous cases ^ argued that a 
personal fault was always graver than a Service fault and that the 
State should accept liability not on the basis of any fault, but as 
offering insurance against social risk of damage from the public 
services, “ and in 1918. the Conseil d’Etal actually condemned a muni- 
cipality to pay damages to a person wounded by its mayor in the course 
of a fete,® in these terms : ‘ considering that the circumstance of the 
said accident would be the con.sequence of a fault of an official in 
charge of the execution of a public service, which would have the 
charaetoT of a yiersoiud action of the nature to produce the condem- 
nation of the agent before the law-courts to damages, nevertheless, 
though such a condemnation were effectively pronounced, it could 
not result in the victim of the accident being deprived of the right to 
proceed for the comjiensation for the injury suffered directly against 
the ptihlic person having the management of the incriminated service.’ 
Since then other cases have been fought and decided on the same 
grounds, though it must- be admifteil that in these cases both a faule 
personnelle and the faute dc service were present. The doctrine of 
non-cuimd des responsabildes (that is, that only one, either the official 
or the Service, was re.sponsible, and that if one was sued unsuccessfully, 
the other went scot-free) has been destroyed. The inevitable has 
followed, the State has been granted a right of retroaction against an 
official whoso personal fault has involved it in the duty of paying 
damages.^ 

Yet there are warnings against an extension of this practice, lest 
the official escape from personal responsibility altogether ; ^ and in 
recent cases, according to Duguit, there are grounds for believing that 
the Conseil does not intend such personal immunity. 

(i) We have already shown how the professional rights and duties 

^ Revnc thi dToit puhlir^ ]pl4 : and Transformations, 1913, pp. 274-7. 

® Revue dii droit public, V. 31, i>86. 

Letnonnier, 1918, Receuih 773. 

* jeze, Jievur du droit public, Oct., 1924. * Duguit, p. 489. 
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of of&cials have been included within the jurisdiction of the adminis- 
trative Courts. 1 

ij) Finally, procedure is simpler than that of the ordinary Courts 
and inexpensive.® 

Thus we may say that in FrAnce, every illegal official act is chal- 
lengeable either in the ordinary! Courts or in special Courts where 
procedure, composition and doctrine give very generous guarantees 
that only that will be done which is legal, that only the legal which 
is done competently and with a proper motive will be permitted, and 
that a cheap and simple process will causg annulment and produce 
indemnification by the public authority responsible, and that even 
a personal fault may in many cases be indemnified by the public 
authority. One has only to analyse the judgements given by the 
Conseil d’fyat to reahze what remarkable acumen has been applied 
to the problem of reconciling the process of government with the claims 
of individuals, and the close connexion between the Conseil and the 
development of administrative science and law by academic masters.® 


GERMANY 

The legal redress of official infractions of the law or maladminis- 
tration has reached highly systematic; and secure conditions in 
Germany and this seems to be due to three things : the desire to 
secure a legal control of the administration, where for so long a political 
control was weak, a special love of law which was signalized by observers 
centuries ago, and the development of the theory of the Recktssfaat, that 
is, the State which shall not act arbitrarily, but only in accordance with 
law and morality. This latter was the contribution of liberal thinlrers 
to German constitutional development. These, until the last quarter 
of the nineteenth century, sought a solution in the transfer of adminis- 
trative jurisdiction to the ordinary Courts, using the French difier- 
entiation of act of authority and simple acts of administration as a 
division between what should be left to the departments to correct 
and what should come before the ordinary Courts, and pressing to 
its utmost what the German Conservatives had denied : the separa- 
tion of powers. Indeed, the Frankfurt Constitution of 1849 expressly 
prohibited administrative tribunals,'* and Biihr, in his Der RevhUstaat 
(1864), systematized the current of thought of which this was the 


^ Chap. XXXV sMjva. 

“ See Duez, op. cit.. Part III, and Appleton, Traitt elementaire du cnntevtimx 
adminisiralij (1927). 

’ Duez says that the junsprudence of the Contetld'^lat tends tonards this general 
formula: ‘Every abnormal, exceptional prejudice, iiaasing. by its nature or import- 
ance, beyond the general burdens and sacnlices which life in soaely lequircs and 
the peaceful maintenance of that society, ought to bo considered a violation of the 
equality of citizens before the public charges ’ (op. cit,, p (11). 

* (Art. 181 : Administrative jurisdiction ceases. The Courts decide upon all 
violations of the law.) 
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expression. It is to Gneist, the constitutional and administrative 
historian, that modern German notions and institutions of adminis- 
trative justice are due, for in his Der Rechtsstaat he demanded the 
creation of special administrative Courts in the localities and at the 
centre, formed of several members, arid in the localities aided by unpaid 
laymen, 1 This offered the possibiliti'^ of a reconciliation between the 
necessities of the administrative service.s and the need for judicial 
protection of individual rights, and State, after State began from 
1875 onwards to construct a system of administrative courts. 
‘ Seldom it has been sai/l, ‘ has a single academic mind, by action 
and wntmgs, exercised so profound an influence upon the reforms of 
positive law as Gneist in our own day-s. But it is more political 
science than jurisprudence which deserves the credit.’ Tlie essence 
was to subject the public authorities to a regular control through 
.special Courts set in motion by actions by citizens, and to give this 
action a guaranteed basis, not a priwarious one as the Police-State 
of the eighteenth century had, when it of grace permitted actions 
to be brought by citizens against, it in the ordinary Court.s.^ The 
State wa.s to be subjected to special legal compulsions. Gierke's 
formula is, ' The RcditasUw! is a State which sets itself not above the 
law but within it.' ^ The result has been the growth of a system of 
jurisprudence in every resja'ct lionest and aiipropriate to adminis- 
tration and citizen. We shall consider itn .salient features presently. 

The Fiskus. Secondly, German jurrsprudenre recognizes the 
distinction between public and private law, and within the latter an 
old doctrine teaches the personality of flic State as the bearer of rights 
and duties like any ordinary jicnson, sole or corporate. Now this 
doctrine of the State's personality may, as Dugiiit has sjieiit hundreds 
of pages in proving, have the evil effect of confounding the individuals 
with the State, ami so of making the State almighty. But it has 
its Very useful .side in that the personification provide.s a suable entity : 
the Fifi/cus. This body, in all the departments of State in which it 
is re.sident. has all the rights and duties in contract and tort of an 
ordinary’ individual or firm, and the suit lies in the ordinary Courts. 
This institution arose as a siib.stitutc for imperial jurisdiction over 
the Princes of the various German States.'* It proceeded upon the 
assumption that public property belonged neither to the Prince nor 
the State, but to a person distinct from tlie.se— the Fiskus — and 
its property riglit.s came under tJie Civil Law, and thence the Fiskus 
was subordinated to this law on the same terms as a private person 

^ Published 1871 ; first as an allocation to the jurists who wore niemliers of the 
first German Reichstag. 

* Mayer, I, 54 S. ; De 2 itsches V eriRollungsrecht, Edn. 3. 

^ Zt. for Staatsw: XXX, p. 13; Mayer’s, p. (52. (‘The RtcMsstaat the 

maximum possible legality of administration.’) 

^ Elemer, p. 35 ff. and Giorke, III, 796 ff. 
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wherever public actions had a property-aspect, e.g. Civil Servant 
and State, contract between private individuals and the State. The 
Courts proceeded further and created a doctrine of indemnification 
for damages to the recognized rights of the subject, and these covered 
both statvtory rights and tho,se>Qf natural justice, ‘ subjective rights ’, 
as they are called in Germany.'! 

In the nineteentli century the lilreral movements then went further 
along the line of the Rcchtsuldal , to control the complex administrative 
relationships which were fa,st developing, while doctrine now identified 
the Fiskus with the State, bnt only on ,its property law side, and 
p]'actice confined this only, and not the new developments, to the 
civil Courts. In the field of acts of authority by juihlic administration 
the new Courts, administrative Courts. ‘became the givers of justice. 

L('t us first consider, apart from contract, legal remedies against 
public administration, in the ordinary floiiits. This can best be done 
by ((noting at length from a fabricated ca.se put liy Walter Jellinek. 

A visits hi.s sick friend B in the Slate mental clinic A nurse brings 
in hot tea, .spills it, and scald.s both A and B. For the negligence of 
the nurse the Fiskus is liable lU'cordmg (o ju'ivate law towards B (fn 
the basis of the Civil Code, 278 (I) hc'cause the nurse is in service 
tovrards him, and towards A according to the Civil Code. 881 (2) 
only, because between the Fiskus and A there is no contractual 
relationship. In A'.s ease the Ffiskus may plead that in the appoint- 
ment of the nurse it observed the pro))er care, while towards B this 
ground ot excuse falls. At the cry of pam Irom A warders enter 
and bring him before the head phv.sician (who i.s employo(.l by 
private contract). The phy.sician, thinking that tlie man is mad, 
commands the incarceration of m an Isolation cell. As the jihysician 
has presumably .acted negligently and tberefore culpably violated the 
freedom of another against tlii' law (Civil Code 823) and as he is a 
‘ eonstitutiorially deputed representative" of the Fiskus, the Fiskus 
lake.s liability for him according to the Civil Code 31 and 89, with- 
out having the right to plead a|)propriate care m the choice of the 
head physician. The presumed madman is able to get a letter con- 
veyed to the Police-president, in which he begs to be freed from his 
(lainfiil situation. The Poliee-piesident does not examine the ease 
at all, but orders (on the contrary) that A must remain m the mental 
clinic until further nofice. Here enters for the first time jiidilie law, 
because here an official has wronged a third person by iiegligenee in the 
exerrise of a jiublic duty entrusted to him. The Civil Code treats 
this case difierently from those previously mentioned. If we were 
concerned liere only with the Civil Code then the official alone would 
be liable, not the State. Further, in the case of negligence the 
official is liable only auxiliarly, if, that is, the injured person can 
^ See Georg Jellinek, System dor S'ubjcHiven Rechte. 
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obtain no compensation in any other way, and the duty to compensate 
does not enter at all, if the injured person intentionally or negligently 
has omitted to prevent the injury by the use of a legal remedy (Civil 
Code 839 (1), (3)). 

The Introductory Law to the Civil Code permitted in Article 77 the 
separate States to make rules regardipig the liability of the State and 
the local authorities for the damage caused by officials in the exercise 
of the public authority entrusted to them, with the provision that 
the State statutes could entirely exclude the direct liability of the 
official. Many States used .this power (Prussia 1909). The Reich had 
introduced hability for the error of the Land Registry Judge in Clause 12 
of the Land Registry Order of 24 March 1897 ; for its own officials 
it established the liability of ‘the Reichfiskus by the Law of 22 May 
1910. Yet the earlier legal situation is in many ways surpassed by 
Article 131 of the Constitution, especially by its extraordinary applica- 
tion by the Reichsgericht. The Article runs : ‘ If an official violates 
his official duty towards a third person in the exercise of public author- 
ity entrusted to him, the responsibility fundamentally rests with the 
State or corporation in whose service he is. Retro.spective action 
against the official i.s re.served. The onlinary course of ju.stice may 
not be excluded. The appropriate statutes shall make any more 
detailed regulation.’ This unas.suniing Article is .so constructed by the 
Reichsgericht that it may be called the ultima ratio of tlie Rei htsstaat. 

This Article is taken as directly operative law, that is, it requires 
no special statute to found its valid application, and extends every- 
where, permitting only small exceptions such as the exclusion of 
liability for notaries. The Court holds the Article to be the only 
foundation of official liability; and, further, the interpretation of who 
is an official is decided by the Reichsgericht, and not by State law.'^ 

Thus according to the present situation, the State takes all 
liability for its officials (the immediately employing body, Reich, State, 
or local authority is liable). The person who 1ms committed the 
error is no longer of concern, “ and wiien an official is jointly provided 
for by a number of autliorities, one or the other is judged lialile. The 
decisions of the Reichsgericht and the State Courts make the distinc- 
tion. with which we are already familiar, between faults which are 
clearly of the Service and those which are personal faults of the official. 
Here, as in France, the line is not easy to draw in marginal cases, 
and there are occasional anomalies. The law uses the phrase ‘ in 
the exerci.se of the public power entrusted to him ’. Hence, any 
action and damage which is not within this field has nothing to do 
with the Service or the liability of the State. Further, the wrong 
must have occurred in a duty towards a third person, not simply in 
a voluntary service which the law does not enjoin. Finally, the 

1 Thus H.G.. in, », 22 Nov., R.G.Z., lOS, 334 ff. “ R.G., III, 5 Oct,, 20. 
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wrong must have occurred by intention or negligence ; cases may 
occur where the law upon which the official acts is of some dubiety, 
or where lunacy extinguishes the notion of culpable faults. The 
ofiicial is here personally liable. 

Criminal Liability. The official is personally liable for criminal 
actions, as included in the Cri|ninal Code, in the course of official 
duties, e.g. corporal injuries, violation of freedom, constraint, and 
torture. The jurisprudence of the Rcichsgericht maintains that the 
‘ previous question ’ {Vorfraije, or Vorentsclitidumj), whether there 
is at all violation of official duty, must, come before the ordinary 
Courts. 1 That is, there are practically no relics of administrative 
prejudice in Tribunals of Conflict or their likc.^ Such defences of 
the official used to exist, e,specially before 1879,® when the depart- 
ments or administrative Courts had the right of preventing appeal 
to the ordinary Courts until (but only until) they had decided the 
question whether the official was guilty of the offence of going beyond 
or neglecting his official duties.* The intention was to protect the 
official from capricious complaints. 

There is a class of case in which a wrong has been done, but whehe 
the fault cannot be called cidpable. This is similar to the French 
differentiation between an average or normal fault, which hos in the 
normal nature of men and the Service, .and a prove fault. It is for 
the grave fault that the servant or the State is hable in France ; it 
is for the grave fault only that the servant or the State is hable in 
Germany : when the fault is normal, unavoidable in the normal 
state of human nature, no one is responsible (so according to the terms 
of the Civil Code 839), But sundry statutes make exception from this 
state of affairs and positively assort State habifity in specific matters. 
So in various statutes regarding damage caused by riots when the 
public authorities arc impotent to intervene effectively, e.g. Rcichs- 
gesetz, 12 May 1920. Yet where such laws are not existent, the 
immunity of official and State ceases where the illegal action redounds 
to the advantage of the State. This is similar to the French tendency 
to compensate /or risk, that is, where public works or activities cause 
special injury to a citizen. 

The State or Reich c.an demand satisfaction from the official 
for the damages it has had to pay, but his liability ceases to exist 
after three years.® The officials of local authorities are in the same 
position.® Officials may claim that they are not responsible.’ 

^ This is on fhe basis of Article IJll and Jl, rntrodnclory I^aw to the Judicature 
Act {Einfuhrungagpsetz Gdichisverfassungsgateiz). Kut tho CoiiiN arc permitt/ed to 
exclude the procedure up to tho decision of tlu* question whethei the chalJonged 
behaviour of the ofTicial was legal. 

* Jelhnek, V crwaltungsrccht , pp. 316-17 ; Flomer, p. 284 ff. 

* The date of the passage of the llcichsjustizgcsctK. 

* Cf. Mayer, I, 192, and especially 199. ^ Art. 2 ; Prussia, Art 3. 

^ l^ruHsia, Art. 4. Cf. Schelhorn, Die Am%shajiui\g, pp. 40 ff., 96 ff. 
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All this 80 far is concerned only with the amenability of the 
official and the official institution to the ordinary Courts, though in 
the background there is the disciplinary relationship between official 
and State, a subject we have already analysed in a previous chapter. 

Administrative Courts. The niain purpose of the Administra- 
tive Courts i.s to give judgement oi) the legality of administrative 
actions, and disciplinary aspects ot official activity. 

(a) Administrative jurisdiction (VerwaJtungugerichtbarheit) of a 
simple and non-judicial kind begins with the free power of the citizen to 
challenge directly official action or decision, and the improper use 
of governmental discretion when exercised by an institution, by means 
of a complaint {Beschwerdc) or claim (Eiiisprvrh) made before the 
superior institution in the Iherarchy ; * and this may be ultimately 
settled by the higher administrative authority or administrative 
Court. 

(b) The intention of administrative jurisdiction is to secure that 
the orders of public authorities shall be legal both by regard to witten 
law and to natural justice respecting life, liberty and property. “ It 
is' their duty to state the law when that has been challenged, as it 
was the business of the English Local Government Board to state, 
what was right m the di.spute, between Arlidge and the Hamyistead 
District Council. Their Kork is recognized a.s of a contentious- 
judicial nature and therefore they are (‘.stablislicd with the conditions 
of independence of mind ; but since the subject which they have to 
judge is one -government — of a complicated technique they are given 
the eonditions, too, which will make this pos.siblc.® So far has opinion 
changed since 1849 that whereas then the adniinistrntive Courts were 
constitutionally forbidden, the Constitution of 1919 expressly enjoins 
their creation ^ ‘ In the Reich and the, 8tate.s, admini.strative Courts 
shall be created, according to statute, for the protection of the 
individual against orders and rules of the administrative depart- 
ments.’ 

Each State has its own system of Courts, and although there is a 
movement for a Reich Appeal Court, .such does not yet exist. The 
States have a varying niiinber of instances (some only one) and as a 
rule the lower instances coincide with the local government divisions 
of the State. These in, stances are committees of the local authority 
and include one member who is expert in the law and administration 
(since he is the chief executive officer of the authority), and the rest 
are ordinary lay-members of the council. In the higher instances of 
the local authorities (in Prussia) one member with qualifications for 
judicial office and another with those for the higher administrative 
service are appointed for life by the Prussian Cabinet. There are 

* Prussian O.V.G., 17 Decomber 1900. ® Cf. Fleiner, p. 247. 

® Anschutz, Handbuch der Politik, p. 468. * Art. 107. 
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criticisms of this mixture of administrative and jurisdictional institu- 
tions and suggestions that there should be separation. ^ 

The Superior Administrative Courts in Prussia and the larger States 
are judicial authorities indepeni^ent of the administrative apparatus, 
but in other States there are various kinds of connexions with the 
administrative departments, or»the ordinary Courts. In Prussia the 
Court is composed of a president, several senate presidents, and 
councillors, all of whom have life-tenure, and are removable from 
office only by a decision of the full Court. One-half the members have 
qualifications for judicial office, the rest for the higher administrative 
service.* 

What is the field of jurisdiction possessed by these Courts ? It 
may be granted in one or two ways ; by general grant {Generalklausel), 
or Enumeration {Enumeralionsmethode)^ ; in the former the citizen is 
given a general right to invoke the power of the Courts against any 
act of an administrative authority, in the latter there are enumerations 
from time to time of which subjects falling within certain laws are 
actionable before the Courts : almost all the German laws on t^ie 
subject follow the enumerative method, and even those with a general 
clause exclude certain matters.'* The Courts arc concerned with the 
respective competence of municipal authorities and tile various institu- 
tions and officers thereof, or between individuals and the authorities 
regarding claims and obligations ari.sing out of public law ; the conflicts 
over powers between the higher local authorities and the central 
authority, rates, orders under the police power, subjects which in 
English law are dealt with either by the Departments of State or 
the ordinary Courts of Law. 

In Pru.ssia m the lower instances the jurisdictions are conterminous 
with the scope of their administrative jiowers, and they settle questions 
of law' and questions of the jiroper use of discretion. In the matter 
of discretion their decision is final, and their jurisdiction is only 
challengeable in the higher instance regarding law and fact. Yet 
these two taken together do involve the superior instance in questions 
of discretion, for it asks whether the Order made was reasonable or 
necessary.^ 

States vary regarding the permissibility of actions on the objective 

1 Vereinl(jnn(j der SUutlsrefhbtlehrer (1929) : ll'e.ve/i itml Kniwickclling 

der SlaalsgtrichUbarkeii : Vherprujunif von VcrlvaUting,mklut ; alao ibid. (1925), Der 
Hchiitz des offenihehm RtchU, 

Dieckmann, Die. VerimHungsgericklbarkeit in Preiiazen (1926), p. 41 ff., for the 
composition of the various courts. 

® Of. Fleiiier, 241 If. 

* The method of Eiiuniei'atioii has, according to Fleiiier, these demerits : it requires 
continual attention from the legislator and permits the administration to withdraw 
from challenge. He says that the service of the true purpose of administrative 
justice reqmres the General Clause, i.e. challenge without exception. 

Fleiner, p. 73. 
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rights of citizens to good law — in Prussia such actions are permitted, 
in other States, for example, Hamburg, only a direct, individual injury 
may be alleged.^ The actions on the objective rights give State 
and local authorities, and the executive and the councillors in local 
government, the opportunity to raise issues against each other’s actions 
and interpretations of powers and obligations. The other subjects 
of jurisdiction are extremely numerous and cover many aspects of 
government. 

Procedure before the Courts is in the form of a Us inter fartes, 
i.e. a contest between patties, these being either individuals who 
oppose each other, or public authorities against each other, or the 
public authority against individuals,® and they are to each other as 
complainant and defendant in civil actions 

However, the civil procedure, which is follow'ed, is departed from in 
this respect, that representatives of the public interest may be heard,^ 
and this is secured by a representative acting as chief party, or co- 
party, or through a commissioner, or thi’ough the president of the Court.® 
Procedure is pubho and oral.® Not only may tlie parties demand a 
review before tlio highest Court, but other persons may require review 
on the grounds that the public interest is involved in the magnitude 
of the issue. ^ 

The Courts, their procedure, appeal, execution of judgement, and 
the discipline of the members of the Courts are regulated with minute 
exactness, but these details, though they are of the highest importance, 
cannot be reviewed here. 

Tlie main lines of the German system arc clear. The citizen has 
good guarantees that the administration shall not act outside the law, 
and damages are available from the public treasuries, while officials 
are well protected in their professional rights. Except in the lower 
instances there is no suspicion of raison d'Elal, since the Courts are 
independent and properly trained, but some, though not serious, 
criticism is levelled against the admixture of administration and 
jurisdiction in the lower instances,® and the danger of political bias 
in the selection of the lay element, yet even there the lay element is 
recognized as a protection against bureaucratic perversion of power, 
and as a contributor of a special expertness, viz. that of the 
knowledgeable man in general social life. 

No System. It must not be thought that the German system 
is a complete rationalized apparatus having its final, uniform and 
commanding summit in the Iteich Administrative Court. The States, 
as we have indicated, vary in regard to the General Clause and Enumer- 

1 Pleiner, pp. 73 and 77. 

® E.g. Gesetz ulier die Zusldndigkeit der Verw., clc , 1 August J883. 

® Cf. Diockmann, p. 52. * JVussian O.V.O., Sects. 71, 74, 80. 

^ Eieckmatm, 03 ff. " Ibid. 31. 

’ O.V.G., Sect. 93 and Dicckmann, 99 ft. * Cf. Vcrcinigung, op. oifc. 
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ative Method, the constitution, of their Courts is very varied, and at 
the summit (and then only in some matters) there is not a single Court, 
but a number of unrelated tribunals. They are the Reich Economic 
Court, the Insurance Court, Private Insurance Court, the Finance 
Court, the Settlement Court, the* Patent Office, the Public Assistance 
Courts. « 

Survey. On the whole German thinkers are well satisfied with 
the system, but look to the establishment of a Reich Court, with more 
uniformity and systcmization in the States and the introduction of the 
General Clause, since the practice of enumeration has left gaps for 
which there are no redress.'- 

Doubts have been expressed regarding the merits of administrative 
justice compared witli the capable and impartial judgement in the 
ordinary Courts ; but on the wliole they have succumbed to the con- 
sideration that thc‘ adnntiisfrative Courts are botli independent and 
yet capable of judging propriety, legal and circumstantial, in govern- 
ment, a matter not so much within the capacity of the Civil Courts. 

If we add to all this that general orders arc challengeable beforp 
the ordinary Courts for their validity under enabling statutes,^ that 
the administrative Courts can be invoked to decide whether the proper 
procedure has been followed in admini.strative activities, judgements 
and commands, and that there arc developments of judicial review 
of the constitutionality of laws and orders, if is clear that the Reich, 
Prussia and some of the other States, though by no means without 
imperfections, give the citizen ampler guarantees against arbitrary 
and incompetent public administration than exist in England. 

Limits to Remedy. One final point is worth mention. Every- 
where there is a point which the Courts and tlie law holds to be un- 
reviewable and unchallengeable: fliis is what is culled variously 
‘ discretion ', frewa UrnirKSCii. What does that mean i 

The Courts act with an eye to the reasonable action of reasonable 
men. Not to do this would be in every case to attempt to substitute 
their judgement of persons, facts, and exjiediency for that of the officials 
who are actually immersed in tfie thousand details and their con- 
juncture which call for his action or forbearance. Hence the courts 
make allowances for circumstances of time and place, especially situa- 
tions of emergency, sanitary, civil disturbance, and military aggres- 
sion. They refuse to follow the official’s decision and effect beyond a 
certain point. If, in fact, they did not practise this forbearance, all 
administration would bo paralysed by fear of error. 

lit * * iH * 

The American Federal authority has enjoyed an advantage over 
England, and suffered a great disadvantage ; there has been no fiction 
of the infalhbihty of the Crown, but there has been the obstacle of the 
^ Cf. LasBar, Das Reichsverwaltuugsgerecht (1930). ■ Fleincr, 72. 
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separation of powers. Yet while the latter has been steadily over- 
come by the practical vesting of judicial functions in administrative 
bodies, and the assumption of administrative powers by the judiciary, 
the former has not given the opportunity to make the State liable for 
the torts of Federal officials, and thc’doctrine of non-suability of the 
State is well established. ^ Further, tlie subordinate legislative powers 
of the Executive Departments are enormous, though the pretence is 
maintained that these are not real legislative powers. The State is 
not liable for tort.s committed in its service ; executive officers are 
themselves civilly liable for illegal and unconstitutional acts done in 
their official capacity,^ and cannot plead the orders of a superior officer. 
Where the officer lias acted leg.allv, but with m««7A'c use of discretion, 
there is no liability.® There are the rights to obtain injunctions 
against illegal and micon.stitutional activities, mandamus to compel 
the performance of non-di.scretionary (mimstenal) acts, and to compel 
the exercise of discretion, hut this does not extend to direction of the 
exercise of discretion. 

, As regards enntraet.s. the regime of petitions to Congress gave way 
in 1835 to the Court of Chums 'to hear and determine all claims 
founded upon any law of Congress or upon any regulation of our 
executive department, or upon any contract, express or implied, with 
the Government of the United States.' , . . This and subsequent 
arnjilifving legislation and the judgements of the Supreme Court 
have carefully excluded the consideration of cases wliich ‘under 
the assuinjition of an implied contract, make the Government 
responsible for the iinniithorixed acts of its officials, those acts being 
ill themselves torts'.* The Court ot Claims is composed of judges 
holding the tenure </u(iiit ilii< st-brne ge'isi'riiil. and are appointed by the 
President, by and with the consent of the Senate. In evidence and 
procedure it is analogous to other Courts. The most interesting and 
instructive developments in the spheri' of administrative jurisdiction 
are tho.se in the various great Coiiiiiiissioiis like the Intestate Commerce 


^ ('f. Siiigtnvalil, 77/p Xin/Snaluhli/ of th( Sfofi tn tin ( utit'l Stok.s, Jolins Hop- 
idDs Sim/Ik's. afjfi T/n Stub </’> a Pntiif Liltgant, Johns Hopkinff 

nmvcrMtN’ Stvidiou, 19:27. W.itkjiis (p. TiS) s.ivs: "Wo adopted it (thi* doctrine) 
without tonsidenng \\heth(‘i i1 was \ah<l, cssrntial or (h'sirahlc . . . Historically 
there seems no other explanation Ilian Hnn]»ly il was aei-eyitiMl hy us as sometJung 
iMdongm^ to the normal course of things.' So imiil 18h8 when a doctrine of utility 
was invented : 7 rn r. (■ S (lKt>H). 

* Cf iStorv iilurioH. Sect. U)71. f'.Swd. r Lie (1882), 109 U.S., 19G ; 

. Mat anti B KM. (’«, (18811), 109 C.S., 440, 452: Poivdrxler v. 
(Irtrahotr {ISH4}, 114 U S., 27<h 

^ ‘Whenever from tlie ne<essj1y of the ruHo. the law ih oldiged to truNt to the 
sound judgement and di.scietiou ol an olheei, jiuhlie policy dcmandE that he should 
be protected from aiiv ( on.sequcnces of an erroneous judgement’ (Downer i*. Lent 
(}85())), Cal. 94. 

Yot malice, and bad faith, corruption, aet'ms to leave an oiicning for recovery. 

* (hhftotis V, C.S.A., 8 Wall, 209. 
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Commission, the Commissioners of Patents, the Federal Trade Com- 
mission, and others, whose functions, the continuous and regular 
application of the law to very complex economic and technical pheno- 
mena, have been recognized by the Supreme Court of the U.S.A. to 
be judicial. 1 Prom these, however, after the advantages of adminis- 
trative jurisdiction have beenexpioited, appeals are properly permitted.® 
We must leave the study of their technique, their safeguards for social 
as well as individual justice, and their relationships with the ordinary 
Courts, and the institution of ‘ due process ’ which we have previously 
described to the reader.® It is enough jf we have indicated the 
problems. 

* * * « >(c )(t ^ 

We have now surveyed the problems raised by the administrative 
features of the modern State in their evolution and contemporary 
form. We have seen the rise of the Civil Service, the forces which 
governed the formation of its character in different countries, and the 
influence of social foires, and democratic institutions upon its present 
qualities. Three features emerge, pronounced and striking : the 
search for impartial expertness, the attempt to control, parlia- 
mentarily or through the Courts, its potentially aberrant actions, and 
the attempt to reconcile police and ministrant functions with the 
freedom and security of the Civil Servant. These are still problems : 
they are unsettled ; they ar<i lashed by the flux of social forces. 
Yet what is the attitude of the Public — the sovereign Public — to 
those mighty machines of government and the conditions of their 
operation f 

^ I’ort, 270 ; soo SmolUo, ‘ Some Aspeetb of English Administrative Law/ in Public 
Adunhintration, July, 1927. 

^ This review is “ limited substantially lo two rpiestions, hrst, whether there was 
evidence Ixifore the adrniiiiHtratJve body upon which reasonable men might fairly 
have arnvoil at the concluKiann reached ; and Hccond, whether any rule or prmoiplo 
of law was diHrogarded in reading them Dickinson, op. cit.. p. 190. 

® Pound, AdiuiiiiislraliVi Law in Amtnta. 
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CHAPTER XXXVII 

THE PUBLIC AND THE SERVICES 

T hus a multitude of laws and practices establish, direct and 
control the public; administrative services. What is the 
result ? What do they produce % What docs the public 
t hink of the product, and what ought they to think ? 

In every country there is a vast body of men and women drawn 
to the professional service of the State. Everywhere, and with 
few exceptions, they are highly educated, formally, in relation to 
their duties and their counterparts in non-pubhc industry, and this 
in spite of the ‘ crammers ’ who hve upon examinations. Yet this 
education and the related formal tests are nowhere entirely appro- 
priate to the specific tasks to be performed, and the world is as yet 
merely stumblmg towards a proper method of preparation and selec- 
tion for the public service. For the truth is that under the common 
rubric of the ‘ public service ’, and even within its broad general 
classes, the tasks are multifarious, each calling for a special aptitude, 
a different combination of ‘ service elements ’ as the American adminis- 
trative scientist would say. ' 

In private industry there is supposed to occur a continuous process 
of selection by competition, and a minute adaptation to the local and 
personal diversities of the consumer. The profit incentive, the danger 
of bankruptcy, and the singleness (if narrowness) of mind of the 
busmoss-man often produce this result. Hitherto, however, the pubhe 
services, local as well as central, have concerned themselves rather 
with the production of wholesale quantities of uniform products at 
the margin of urgency, than with the creation of individual satis- 
factions in the vast field of individual desires. The developments 
of the last quarter of a century, however, in State and municipal 
ownership and management, leave no doubt that the field of their 
legitimate and useful operations is very large, and quite as large is 
the variety of forms in which they can become efiective : there is a 
judicial control, judicial-cum-administrative control, administrative 
control, and complete State ownership and operation, and of these 
there are many subtly different varieties. The tests of capacity must 
be correspondingly diverse. 

The clerk in the colonial oflice, the inspector of education, the 

1494 
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director of the electricity department, the chief of a savings-bank 
division, the diplomatic service, the Treasury examiners of estimates 
— for each of these there is the optimum training. So far capacity 
to learn, tested generally, and such attributes of character as hone.sty, 
vital to the public services, have neen sought. It is not enough. The 
simple motives of security, respectebility and social prestige, especially of 
the great classes of the disinherited in a modern society, may be enough 
in a world where only one-sixteenth or thereabouts of the productive 
population are Civil Servants, and whore initiative has not hitherto 
been of first importance ; but they are insufficient in a dynamic State. 

All the Civil Services show remarkable zeal, but the law and the 
nature of the service tend to confine thjs zeal to rigid and narrow 
channels. The exhilaration of adventure and conquest do not exist, 
while legal permissions and prohibitions which surround the task and 
the office produce a cautiousness, sometimes a veritable misanthropy. 
Le reglemerit is not only the excuse for sloth, but sometimes really 
causes it. 

Moreover, the slowness of personal transfer and circulation, and 
the sense that there is an ‘ establishment ’ which nothing can alter, 
(ingenders and nourishes the feeling that one is in a rut from which 
it is not worth while to attempt to emerge. Incentive is blunted, 
and discouragement sets in, and leisure comes to be enjoyed rather 
than applied. Yet there are conspicuous examples of men who have 
found themselves in the service of the State, and whose impersonal 
passion for their work survives the temptations of an acquisitive 
society and the comparative smallness of their salary, so that the State 
is often served at one-half or one-quarter or even less the rate of pay 
obtainable outside its ranks. Such men and women, put into key 
positions, are of inestimable value as the leaders of their staff, especially 
the younger generation. 

Public re.sponsibilit.y produces a tendency difficult to resist. It 
is over-routinization and over-conscientiousness. In the end, what- 
ever the technical answers to technical complaints, the State services 
have to reply to the public in or out of Parliament, in terms of the 
cultural or civilization value of their actions. Too often the quanti- 
tative answer which settles, if it docs not convince, the complainant 
or opponent is, by nature, not available. A linguistic answer must 
be given. That is, it must be persuasive, and as the office must answer 
lor it, two things occur : the reports go from official to official up the 
hierarchy to the chief, and, when in doubt, risk is not taken so much 
as passed on, and records must be made, kept and consulted as the 
warrant of justification. Time and audacity, the mother of invention, 
are apt to be lost, aU round. 

The power of the State is immense, and whether as policeman or 
tax-collector, or licenser of automobiles, or gas works, or a passport 
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office, or controller of agricultural research, it confronts the citizen 
with the aspect of inescapable doom. The Civil Servant is part of a 
machine of domination, and accession to office, according to reports 
from all countries, tends to produce in him an overbearing attitude, 
which sometimes merges into tyrAnny. This, even when it falls 
short of legally challengeable misfeasance, can be extremely painful. 
Roughness and authoritarianism is infrequent in England, as the 
Service has always been confronted by a strong Parliament and sense 
of self-government, but there is a growing dislike of the expert, founded 
partly uj)on his prevalence, and partly upon public ignorance. France 
has more of it, partly owing to the tradition of la •puissance publique, 
and partly to the French petty bourgeois veneration of officialdom 
(when they or their relatives arc, or are likely to become, officials), 
partly to the official’s defensiveness against a critical and sarcastic 
public, out of self-comp(‘nsation for the insults and reprimands 
showered downwards in a strongly hierarchical system, and out of 
the. spontaneous sullen malice of the, mi.sorably underpaid. 

, In Germany the Servii^es have still the authoritarian tradition, an 
intentional sternness. But all that a nation can do is being done to 
smooth the rough edges and convert officiousness into good offices. 
The Civil Service scliools and associations work for this end. The 
Constitution declares the rights of the public very clearly ; ‘ Every 
German has the right to make requests or complaints to the competent 
department or representative body in writing.’ In fact, even before 
this declaration of rights was made, the public was very ready to 
approach officials, especially the local burgermeister, who in some 
cases is looked upon as a veritable Providence. Why not ? It is 
part of the general code of duties of German oifieials that 


‘ in tLeir intercourao ■vvitli the public officials must always bo courteous. They 
must avoid roughness and apathy; they must be friendly and obliging; must 
try to further the affairs of all who appeal to them, and readily give advice 
and information to persons who arc ignorant of the law and official routine, 
providing that official duties or the legitimate interests of others are not opposed 
thereto. Quiet and circumspection must be observed, since procedure may 
easily awaken an impression of violence and prejudice and make difficult the 
execution of business. The mode of dealing with the public also depends in 
a certain measure upon the educational level and the breeding of the individual, 
and the right way here will be indicated by the natural tact of the official.’ 

It would be possible to extract from the decisions of the Conseil 
d’Biat a similar set of injunctions for France. Such injunctions arc 
very urgent, s'nce an aggrieved citizen is faced with a dilemma : either 
to suffer rough treatment without the possibility of turning to an 
alternative source of supply of the Service, or to make a formal com- 
plaint and be obliged to go through a wearisome course of corre- 
spondence long after the first smart has passed away. 
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What of the public’s attitude to the Civil Service ? This is com- 
pounded of some curiously mixed ingredients. The public is hostile 
to the official, it is afraid of him, misunderstands him, occasionally 
admires him. 

In England, the general pubfic is on the whole mildly indifferent 
to the existence and work of tho Civil Service. There is, however, a 
general impression among moderately intelligent newspaper readers, 
that ‘ red tape ’, or unnecessary .slowness and formality in the dispatch 
of business, prevails, that Civil Servants without deserving it lead an 
enviably secure life, permanently assured of short hours, good pay, 
long holidays, pension rights, and not much work ; that incom- 
petence goes unpunished. The vulgar pewspapers and occasionally 
those of higher reputation, exaggerate, this view, and spread this pre- 
judiced ignorance among people who cannot possibly have an inde- 
pendently-formed opinion upon such matters. The vaguely remem- 
bered descriptions of Dickens’s Sir Tite Barnacle and the Circumlocution 
Office and the daily round of Anthony Trollope’s ‘ Three Clerks ’ lend 
a background of colour to more modern instances of inefficiency. 
Every Englishman firmly believes he is a ‘ sound ’ oeonomist and the 
stern guardian of civic hberties. He is therefore easily alarmed when 
he is told that expenditure on the Departments is mounting up. One 
or two digits and several noughts suitably arranged play havoc with 
his imagination. He speaks his mind, nay, he thunders, about the 
Civil Service and officialism, m the blunt way which i.s an English- 
man’s heritage, though he doe.s not know what the money is spent 
on. 

Civilization is precarious in proportion as we forget the struggles 
that went to win it, and these are forgotten in proportion as the 
victory seems .securt'. The fruits of material civilization, the health, 
security, peacefulness, the relief of the poor, the education, and the 
many other things administered and administrable only by the State, 
seem to him to have come with the soil and the trees, the mountains, 
the rivers, and the fogs, from nowhere in particular, and seem not to be 
dependent, as they arc, for their continued existence, upon the toil 
of men and women who must be paid. With some newspapers this 
attitude is made more irrational and uncompromising by their 
ferocious antagonism to State interference with industry. Among 
the general population it was spread by the feeling against war-time 
administration. This feeling was, in part, carefully organized by 
interested opponents of State interference. For the rest it was a 
spontaneous protest against the galling restrictions of war-time, and 
some of those were, in truth, the product of nothing more than irrational 
fears. The discipline and the sacrifices of a modern nation under arms 
are necessarily bitter, in spite of the consolations of patriotism, and 
the Departments were the natural executives of war economy. What 
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more natural then, than to grumble, and attribute the malaise of 
war not to its real causes, but to the Departments ? Nor did adminis- 
tration always achieve its objects, even though much friction was 
caused and the exchequer ceased to keep count. The effect of the 
War in these, as in other, respects ftas not yet been dissipated. 

The occasional revelations of administrative pathology are, in the 
formation of opinion, more powerfully efficient than the steady meri- 
torious work accomplished day by day, which, after all, is the founda- 
tion of English government. The public service suffers because it is 
the only business concern* which docs not advertise ; it is the only 
one wliicli constitutionally invites all and sundry to slap its lace. 
Civil Servants know this ojily too well, and at their professional 
meetings discua.sion often revolvc.s about the methods of spreading 
real knowledge of the part actually played by the Civil Service in 
the modern Slate. The principle of ministerial responsibility, the 
balance wheel of the English political system, consigns the Civil Servant 
to anonymity when he is right, and not .seldom exposes him to mordant 
attacks when he is wrong. 

In France, iho foiiriiunwnre looms larger in the public mind than 
in England ; for despite many revolutions, the principle of individual 
liberty has not been very u.sefully embodied in institutions, and age- 
long tradition of ctatisme and centralization remains unshaken, and, 
indeed, in the last throe decades, it has been notably reinforced. The 
administrative spirit of Louis XIV and Napoleon 1 still finds a con- 
genial home in Paris and the capital towns of the dfparteinents ; and 
the one million officials and employees amount to one in fifteen of the 
entire electorate. By the public, then, the Service is disliked and 
suspected ; it is often arbitrary and unjust in its decisions, and, by 
retarding its judgements, often for years, it abolishes for the citizen 
the only tool which might give substance to his rights. Perhaps 
derision has more, play than solemn dislike. Invee.tive, frequently 
scabrous, and always pungent, is poured upon the incumbents of the 
bureaux with a Rabelaisian zest. 

Monsieur Lebureau, if 1 may be permitted to change his sex for a 
moment, is a national Aunt Sally, at whose figure it costs nothing, 
while it brings gay applause, to fling barbed epigrams. Here, as in 
other walks of life, it is possible to enjoy a grumble, because no one, 
expects to be called upon to amend the thing at which he grumbles, 
the politicians least of all. Balzac, De Maupassant, Georges Courteline, 
and Anatole France h.avc limned immortal pictures of ihefonctionnaire : 
a rather somnolent person with occasional love-affairs and domestic 
worries, anxious to propitiate his superiors and to kick the bohinds 
of subordinates, zealous to earn his hving and decorations with the 
minimum of work and the maximum of thought-saving habits, and 
mildly yet invincibly certain of his social dignity. It might be a 
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description of anybody ; we are aU akin ; and that is what the political 
scientist is obhged to remember. 

The sharpest thorn in the side of the French Civil Servant is, of 
course, the Chamber of Deputies. That impetuous body makes 
mighty prods at the Service, add, in the name of democracy, even 
attempts to control the evorydi^y work of the Service. It succeeds 
in getting much enjoyment out of the former ; but never has, with 
anything like the excellence of England, effected the latter. The 
Service, then, goes its way, hide-bound by traditions, some of them 
good, by solidarity of interest in its own defpncc against the aggression 
and contempt of Monsieur Le Parlement. Public dislike and derision, 
which are in one way tributes to power, have as their counterpart a 
widespread desire for employment in the ^rvice, but in recent years less 
in the upper branches than in the minor clerical and industrial grades. 
The pay is low, but the, f miction is a safe refuge and relatives and friends 
are respectful toward some one ‘ in the Government ’. 

In Germany, until the Revolution, the Civil Service was a highly 
honoured aristocracy. It was an estate of the realm, and a great 
profession ; and its highest grades were easily on a par, in influence 
and public esteem, with the Cffizierkorps. You could no more insult 
them than you could in.sult the Emperor. Its efficiency was real and 
of a high quality, and did not fail to obtain public recognition. The 
Reichstag, as Bismarck was supremely fond of saying, was a Redepar- 
lament ; it deliberated at great length. But the bureaucracy did 
valiant service and was uncorrupt. It was the real governor of 
Germany, splendidly trained, clever, forceful, industrious, far-sighted, 
public-spirited ; and the nation had never known any other. The 
citizens were not unhappy with this government in steering the 
course of which they had no part ; and the relationship between their 
contentment and the bureaucracy was not difficidt to trace. 

The advent of the Republic shook the authority of the Civil 
Service, though it did not impair its essential power, and it will be 
decades before the spirit of a free electorate permeates this more 
ancient institution. The period of inflation adversely afiected its 
corruptibility, but when the whole world was gambling to live, the 
Civil Servant could not be expected to starve ; the misdemeanour 
was fugitive. The main lines are still unshaken : a Civil Service 
great and growing in size, ellicient in the highest degree, respected 
and uncorrupt, somewhat autocratic in its action, but with the 
promise of liberalization through republican institutions. 

The United States of America was born in detestation of the 
executive power, and it may one day die from subjection to the expert. 
At this moment there is, all in all, only the making.s of respect for the 
public services and a faint prescience of the good they may do. The 
grafter has demoralized the Services, and, worse still, degraded the 
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notion of public service. Side by side with the existence of a vast 
number of officials in Federation, State and City, there is contempt 
for those who will not chase the dollar outside the public service and 
who are partially dependent upon politicians for their prospects. 
And the politicians are ever vijplant for ‘ usurpation ’. But a complete 
generation of reformers has awakened interest and hope in Science 
and Service : the danger is that they may go so far in their enthusiasm 
as to give pseudo-science and pseudo-service an undue grip over the 
amateur and the citizen. 

In every country the <public is hostile to the official because at 
some time or other, as an inspector or a tax collector or a medical officer, 
or what not, he comes to tajee away, not to give- it is in the nature 
of his task to limit one’s freedom and property. This is not done for 
himself, though he may fe.cl some .satisfaction m doing it — he may feel 
powerful, stern, a deus cr m/ichitm, yet in the end the deed redounds 
to the benefit of certain individuals an<l groups in the background. 
One experiences the dej)rivation, but the .social benefit is not .so ea.sily 
discernible, just because it is .social and dilfu.sed I'ather than immedi- 
ately personified. The public fears the official and the extension of 
official activities, because it hails there is no eliance of appeal, no 
alternative, to official judgiTOont. It cannot understand, without 
careful tuition, why officials receive p.av and pensions, why, indeed, 
they are needed at all. All other busine.s.ses explain them.selves. In 
Germany advertisement is less neces.sary than in England, because 
the activity of officials has for over a century been an honoured part 
of the general civilization to whicdi all arc accustomed. Even so, 
the German Civil Servici' associations do not maintain a sulky silence, 
but keep themselves well in the public eye, both inside and outside 
Parliament. A few among the public everywhere recognize the 
significance and difficulties of the olficud's function ; ought not steps 
to be taken through every medium of publicity to overcome the 
hostility and distrust ? 

Supposing one were asked for a Civil Servant's vindication in 
regard to the Public, what would it be ? This, I think : 

‘ I possess great power, and I may do you harm. 1 do not, however, act 
for my.self, but for the public good as determined by Parliament or the loeal 
authorities and often iiy diroet repreaentatioiis from the public. Nor do I .act 
arbitrarily, but according to rules which are oqiially valid for everybody. Not 
my will prevails, hut the will of other members of tho public. It, therefore, 
you quarrel with my powers, you should not blame their immediate executor 
but their ultimate cro.ator. Yet, of course, some discretion is necessarily left 
to me, and I know that I ought to exercise this with all politeness, understand- 
ing and tho infliction of the least amount of necessary pain. Like all men — 
like you, for example, — I am sustained in my work by my pay and other rights, 
my zeal is not consistently at its highest level, and I have alternations of mood, 
sometimes I am alert, sometimes slack, yet I will not deny my services because 
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they are troublesome to me and because they are just a little beyond the mini- 
mum which will forestall and avoid complaint, but positively seize opportunities 
to be helpful, fitting the remedy carefully to the case. Your own roughness, 
accent and social standing may affect me, but I will try to avoid letting them im- 
properly bias my reasoned judgement. Business would proceed more speedily 
and appropriately if you would co-operate with me by recognizing my difficult 
position and treating me with symijathy rather than hostility, if you read all 
the rules which you are supposed to read and keep before you fly into a temper 
because mistakes have occurred, if you willingly co-operat«d on the various 
committees which are and should be established for collaboration. 

‘ Even with all the arrangements and pereonal control which conduce to 
smooth working of the Service and satisfaction pf the public, I may still suffer 
from unsympathetic treatment because ultimately I am the representative of 
tlio State — that is, the whole of the public ! You will of course enjoy my power 
and applaud it when it does you some injm#diatc good : I must beg you to 
recall the significanco of iny work when X have to weigh the rest of the public 
good against you, I at least am a member of a body which is neutral in the 
State, or rather helpful to all. You camiot buy more of my services if you 
happ(‘n to bo well off, you will not gi't Ji'sa if you happen to be badly off ; you 
will not be passed over if you belong to one particular party or given special 
privileges if you belong to anotbi'r. We r('prcscnt tlio unity and collective 
control of the State. 1 give the wholoof my time to ihc work, and am as entitled 
to my pay and pension and other rights as any other worker. If my services 
arc intangible or misimdorstood they are nevcrtluh'ss prodm-tivc and important. 
Without them, ^'our Stale will 1 k" nofliing but a desert full of the discordant 
noises of people giving eontraffielory ord<*rs: it will tTumble and cease to be 
a State — for a State is co-ordinated action.’ 
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N OW that the arduous task of impartially examining a vast and 
complicated system is concluded, what if we began to 
broach questions about the worth of its principles and the 
survival of its machinery ? The answer, I am afraid, is a deep mis- 
giving, and the feeling that only by singular good fortune will modem 
government prevent social catastrophe and avert its own destruction. 

Is ‘ good fortune then, the last word of so much science ? Is 
disaster seriously expected ? We appeal to good fortune, however 
unwillingly, because close investigation of the foundations of govern- 
ment increases the sensitiveness to the possibility of their fadurc. 
How delicate and fragile are the organs of the functioning arrange- 
ment ! The saving filaments of co-operation and the discipline 
appropriate to their efficiency, have been created only with enormous 
difficulty, and at the cost of centuries of painful striving and sacrifice. 
Generations and generations of civilizing effort, of mental and material 
struggle, of scraping and saving, violent death and self-denial, of 
bitter lessons, and failures, and groping search, have barely sufficed 
to their achievement, such as it is to-day. Yet a single new force, one 
louder voice, a question, stupid no less than clever, a trifling discovery 
in technique, may be uncontrollably disturbing. For all depends 
upon millions and millions of contacts, adjustments and tenuous 
accommodations, which may easily be thrown out of equilibrium and 
regular operation. Consider the delicate adjustments of the Cabinet 
System ; consider the tact and equipoise of majority and minority 
secreted in parliamentary procedure ; consider the problem of main- 
taining both ability and neutrality in the Civil Service ; consider the 
temptations to pervert the electoral process, and consider the burdens 
of taxpayers ; consider, again, the propensity of human nature to 
quarrel and fight, which, though it is occasional, may, if it seethes up 
for only a few red moments, destroy the peace and possessions and 
habits which have taken generations to create. . . . 

Government revolves around the complicated and delicate adjust- 
ment and interaction of millions of independent volitions which 
seek both development and order, so liable to be incompatible the 
one with the other. An unwonted degree of intensity in the impulsion 
of any one of them, produces repercu.ssions in all the connected and 
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connecting tlireads. As Swift said of Europe, such a balance of power 
may be attained, that a single sparrow, lighting on one side, may 
upset everything. In the long run there is a balance in Government 
analogous to the ‘ balance of Nature ’ : touch one element and all 
the others are afiected, whether it was intended or not. Because of 
their myriad number, because t{ic force of each is not quantitatively 
measurable, the reactions are incalculable, and one cannot but be 
apprehensive of the possibility of collision, destruction and terror. 
If we knew for certain that, in proportion as dangers arose, counter- 
acting and proportionate scruples would .also arise, with reciprocal 
effect, all would at least be as expected. Otherwise, and things are 
otherwise, one appeals to fortune : the attainment of a pleasure- 
giving conjuncture of events when we know matters to be beyond 
the range of our exact prediction anfl complete control. 

Yet this is not all. One is uneasy because some factors in the 
situation seem inevitably to lead to disruption. 

The very essence of the modern State is distribution of supreme 
governmental authority among all its citizens. Supreme authority 
is ‘ atomized ’. Sovereignty resides in all adult individuals, arid, 
therefore, government i.s.siies from their volitions. There is no original 
presumption of a unity transcending that which individuals and 
groups mu// arrive at by a process of bargaining and electioneering. 
Those who want a planned and co-ordiuated social existence must 
permanently prove its value to the satisfaction of a majority of the 
nation. The possibility of dissent is unhindered. So for political 
authority ; so, also, for economic enterprise. Such doctrines encour- 
aged, and were intended to encourage, revolt ; and they still make 
a regular system of contingent dissent and disobedience. Now, 
everybody still recognizes the necessity of some control, and in most 
cases, a great deal of control, over the behaviour of children, to prevent 
wrong decisions, and the manifest results of selfishness and malice. 
But when is an adult not a child ? How many ever cease to be 
children, and become capable of self-control by regard to wide and 
rational consideration of relevant but distant social facts and con- 
sequences ? Modern psychology and biological experiments have 
done to death the old-fashioned belief in the control of instinctive 
nature by reason. Reason still exists, but to make it effective requires 
deliberate efforts of immense difficulty and complexity. 

All the great teachers of freedom in politics and economics, men 
hke Harrington, Montesquieu, the Physiocrats, Rousseau, the Mills, 
long before the vital but disturbing days of psychological discovery 
regarding the Almighty Unconscious, either postulated that citizens 
would be capable of self-control and a ‘ national ’ criterion of social 
decisions, or they prescribed a set of doctrines — a sort of civil religion 
— which people must accept, even at the point of the sword (thus 
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Rousseau), or be taught. At its most dangerous margin, and it was 
then by no means so dangerous as modern science teaches it is now, 
their optimism was tempered by resort to deliberate control and forma- 
tion of the mind. Nevertheless, all men and women, whatever their 
capacity, were made the ultimate sfeitesmen of the modem world. 
Even as Luther’s doctrines made ev^ry person his own priest, and, 
as the laissez-faire economists converted every person into an independ- 
ent economic adventurer, so the democratic theorists appointed every 
man a statesman. But it was understood, even when government 
was relatively simple, th.'V: capacity was not innate but required 
deliberate provision and attainment. And even since John Stuart 
Mill’s time, government has become an immensely more difficult task, 
because it comprehends many more groupings, activities, forces and 
relationships. Within a much larger organization there are many 
more joints and weldings, and, concurrently, the need for under- 
standing how to avoid overstraining them has become critically 
urgent. It became steadily apparent that where ignorance was 
electoral bliss it was noble folly for a government to bo wise. 

' We have stupidly and complacently parroted the cry : ‘ Wc 
must educate our masters ! ’ What, however, have we done ? With 
a collapse sooner or later easily predictable, and with the knowledge 
that even the maximum of education would, perhaps, not help very 
much, the ruling classes pref(jrred to surrender only the barest minimum 
consistent with industrial efficiency and the avoidance of violent 
revolution. .4nd this, in .spite of otir growing knowledge of the 
immense force of man’s uncontrolled instinctive nature'. That was 
a fault of tiie first magnitude ; but it was not their w’orst fault. 
For social life, itself, which teaches so vividly, aggravated an 
already parlous situation : the very classes who w'ent through (we 
cannot say benefited from) the mo.st expensive, and, in many 
cases, the best available education in our time, provided by their 
pleasures and their exploits, recorded in the Press, the Drama, 
Literature, and the Cinema, an e.xample wdiich was the contrary of all 
that it should have been. They inspired jiothing but a base envy, 
for they consumed extravagantly yet failed to create and diffuse 
civilized felicities worthy of preservation. Unfortunately, and again 
unfortunately, for the peaceful and generous flowering of human 
society, the vulgarity of their achievement and the magnitude of 
their wanton and unlovely waste are destined to have consequences 
not merely painful to themselves, but disturbing and expensive to 
those who provide the conditions of civilization by creative services 
and patient discipline. 

So far, then, from an appropriate organization and doctrine assisting 
to overcome the insurgent brutalities of human kind, the actual 
organization of the world has rendered a definite disservice. It has 
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not sought, and it certainly has not found, a -way leading to a common 
and dynamic morality, it has hut tardily and meagrely supplied a 
thousandth of an insufficient grain of intellectual improvement. 

There is inherent, however, in the modern State, an element 
which has aggravated this sitfuation, has already powerfully con- 
tributed to one great catastropjie, the War, and brings us every day 
nearer to another. (By catastrophe I mean a process of change which 
escapes human control, and produces unintended and unwanted 
happenings.) I refer to the fact that the modern State is not simply 
instrumental to the common well-being. )t is not only an association 
of people with supreme power to co-oidinate the inherent diversities 
of strength, virtue, and purpose, of individuals and groups. It is 
that, but it is not that entirely. The Slate is also, in part, an instru- 
ment of exploitation. Through it, a comparatively few people, with 
privileges in property, and social monopolies, exploit all those outside 
the circle of their family, social group, or cla.ss. The superior power 
of the rich, whether hereditary or not, and of their relatives and 
proteges, in law, politics, the churches, medical assistance, or academic 
life, is patent. Such superiority even pretends to inborn merit : for 
what person, put into a position of superiority, especially when it is 
unmerited, will not speedily come to believe and act as though aU 
is the result of his own virtue ? Absolutisms which flourished until 
the French Revolution have not suffered complete transformation 
into commonwealths : many heirlooms and outposts, monopolies and 
exclusions, barricades and strategic positions, are stiU held in politics 
and society by a small minority, not on the basis of social utility, 
but by sheer force. Consider, for example, that it has taken nearly 
a century and a half of incessant assault to consummate universal 
suffrage ! 

Hence the long and jealous crescendo, the cry for Rights ! Rights ! 
Rights ! a cry issuing from the propertyless and unprivileged, and 
elaborated by ])olitical philosophers. The cry was legitimate, and it 
was as proper for the academic student of human existence to encourage 
it and contrive the means of its satisfaction. But what, if, in the 
course of such a development, the essential truth was forgotten or 
obscured, the essential truth that in the long run there are no rights, 
economic or otherwise, without the fulfilment of the duties to create 
them ? The bias of the State inevitably but tragically produced a 
bias in doctrine, and Rights were dissevered from Duties. That, in 
its formative period, was the particular error which Carlyle bitterly 
denounced — the severance of Rights from Duties. Was not, then, 
the development of a simple and indignant philosophy of Snatch ! 
inevitable 1 It could have been argued that this was the proper 
implication, while to snatch consisted of taking from the improper 
privileges of the exploiters. But what, when the habit was acquired 



1606 


MODERN GOVERNMENT 


of regarding government, not as a manager of social energies, an 
intermediary among clamant citizens, but as a self-creating and 
inexhaustible manufacturer of Rights, with little or no regard to the 
efEort, the discipline, the training, the subordination, the mutual give 
and take, the patience and planning for the creation of those Rights ? 
What, when the instrumental Dutie% were forgotten ? 

Then, indeed, the flood-gates were opened ! Men easily forget 
that their claims cannot be fulfilled by the Government, but ulti- 
mately only by other men ; interests soon cease, even if they ever 
learn, to realize the stress, to which they are subjecting the rest of 
the community. The senses of demand are sharpened, the senses of 
obligation and reserve are dulled, if not entirely atrophied. Is it 
surprising, then, that, in critical times, statesmen cannot count upon 
the people ? That the people’s appetite for power and enjoyment is 
far in excess of their sense of social obligation ? Is it surprising that 
the people are fickle, restlessly turning this way and that, away from 
the truth, which may mean a diminution of enjoyments and an increase 
of burdens ? confiding first in one set of politicians and then in another ? 
Is'it surprising that crude witticisms regarding the stupidity, dishonesty 
and breach of faith of ministers or members of parliament are hugely 
enjoyed by the people, who, nevertheless, go on believing ? 

There is another factor of grave import. Given the mental 
condition of the electorate as a result of the features we have just 
indicated, there is no guarantee that capable statesmen will reach 
the seats of the highest authority. We need not recapitulate our 
analysis of the electoral process, based, as it is, upon the principle 
that no one who is not popular shall govern. We know, broadly, 
the arts required to win an electoral victory in each constituency ; 
we know, broadly, the arts required to win the confidence of brothers 
in arms who have .attained position by similar victories. They are 
definitely not guarantees of capacity to make laws, to administer, 
to ride the heavy tides and cross-currents of social existence. No 
one will pretend that the electoral process invariably produces men 
who have mastered the inter-related findings of all the various branches 
of social science, men who are clever connoisseurs of the relative 
weight and combination of the diverse human capacities and impulses, 
men who are clear-sighted prophets, and courageous enough to lead 
without first begging for a ‘ mandate ’. The men are popular, and 
that is fundamentally important. They are almost as certainly 
incapable of governing a great centralized organization making vital 
decisions for mfllions of people. The experts may be at hand, but is 
the Minister capable of understanding and applying their advice ? 
And even then, as the matter stands, a modern Ministry is not an 
impartial authority seekmg the good of the commonwealth : it is 
peculiarly partisan, and ever militant. Two contemporary attempts 
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of great practical and theoretical importance have been made to 
overcome these difficulties. The Bolshevik experiment seeks a socialist 
community, but it denies the possibility of its advent without dis- 
carding the electoral incubus and its ideology. For Bolshevism is too 
impatient to attempt to convhrt those whose interests and philo- 
sophy contradict and obstruct i|s own, and it is too certain of its own 
morality and science to permit popular ignorance or bigotry to hold 
up its plans for generations until the people are taught to understand. 
Hence it can tolerate no free electorate, no free parliaments, no free 
press or parties or industry. The Fascist rpgime, to secure the peaceful 
development of capitalism, equally denies and prohibits the theory 
and practice of freedom of decision in industry and politics. For 
Fascism also believes that the Buce and his assistants know much better 
than ordinary men what is good for them, individually and as a com- 
munity ; nor will it wait to teach through books alone ; nor, 
in a free Parliament and Press, seek to persuade its opponents that 
their morality, their science, and their personal ambitions, are replete 
with error. And it will certainly not compromise with them. It 
says that plain and open violence is to be preferred to the deliberdte 
dishonesty and wholesale decerebration practised during election 
campaigns in ‘ free ’ countries. 

Now, we might avoid such drastic alternatives, and find relief 
from anxieties, if there were a sufficient elasticity in three factors : 
the economic standards of modern society, the development of inven- 
tion, and the population. But there is, owing to the failure of general 
morality and the institutions through which the ethical good should 
be taught, little or no elasticity in the standard of economic pleasure. 
On the contrary, the tendency is always towards the acquisition of 
more and more, and even to make a virtue of it. What line of reason- 
ing is to-day powerful enough to secure a prompt and willing response 
to the reduction of the standard of living, even temporarily ? Hence, 
when there is tension and the prospect of disruption, there is no prospect 
of relief. Those to whom the appeal is addressed are too penurious 
to understand, or have already been successfully and enjoyably inducted 
into an opposite conviction. Wo might secure a respite if we could 
at will quickly increase the product of industry, but this requires 
inventions in technique and organization. We cannot have these for 
the asking, We may encourage invention by patent rights, but the 
guarantee of royalties wiU not cause inventors to be born. That 
factor is inelastic. Thirdly, as regards population, we cannot in the 
prevailing state of morality suddenly a nnihi late, or deport millions of 
momentarily unemployed fellow-citizens, nor, at will, suddenly 
increase their quantity, nor cause a decrease, in the short run, by 
educational or administrative measures. Still less can we apply 
positive eugenic measures, for even were we able to decide what type 
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of human being is desirable, we do not yet approach the knowledge 
to combine the genes in their proper strains — and even then there is 
the prospect of a revolution of the ‘ unfit In other words, we 
have pressure on three factors which are obstinately inelastic, and, 
if the human element is unreasonable, violent collision and coUapse 
threaten. We have shown that other factors do favour unreasonable 
behaviour. At a certain point, where and when cannot be exactly 
determined (hence the anxiety), one must expect uncomfortable 
occurrences. 

Perhaps we should have less to fear were there no international 
complications. But, in the world at large, the independence of states 
is a parallel to the atomization of the electorate in the domestic affairs 
of each country. The odd thing is that the philosophers who grow 
passionately indignant about the effects of group sovereignty when 
the group is a nation do not grow as passionately indignant about 
the dangers of sovereign groups and individuals within each national 
community. Of course, nations as well as individuals need teaching 
and discipline : a deliberately contrived world order is as essential 
as a deliberately contrived national order. As it is, the task of elec- 
torates and statesmen is made wcllnigh impossible owing to the prides, 
antipathies and cultural conceit of national communities — a factor 
most difficult of calculation, and apt to bubble over the normal pres- 
sure-level which preserves the international ecjuilibrium. The task is 
made difficult, also, because the elections of state.smen occur at different 
times in different eouiitries, and are almost entirely concerned with 
the domestic situation ; so that here there may be a Liberal Govern- 
ment, there a Government mainly of Catholics, in another place an 
extreme Conservative Government, and elsewhere a set of diverse 
dictatorships. There is neither a common conception of a world 
order, nor a preconcerted coincidence of governments which approach 
such a common conception. 

Thus the pressures and counter-pressures, the seothings and the 
temperatures, are in a condition of health only upon the. fulfilment of 
a multitude of conditions. There is always the danger that something 
will boil over, or crack, or catch fire. 

Therefore, men like Wells look to a world-order directed by a 
single mind, not chosen by processes of popular election, and aided 
by assistants .selected for their general governmental wisdom or 
expert knowledge. What are the implications of such a suggestion ? 
His governor would be a man without any interest save that of good 
government, and he would .select capable assistants regardless of then' 
association with any political party. What difference would this 
make, compared with the present situation ? By hypothesis the 
range of its control would be more comprehensive both in each country, 
and internationally, and it would be better informed. It would not 
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include measures and promises simply to please the ignorant or unjust 
bullies or to bolster up its own personal strength or prestige. It 
would avoid the friction and waste of time that result from the 
sheer militancy and exaggerations of party, parliamentary, and 
national tactics. It would avoid the stupidity of men who have 
reached office, not by outstandijjjg virtues of character and wisdom, 
but by popularity alone. It would tide over a period of abnormal 
disintegration by a world-plan put into effect completely and at once. 

Could this but be ! But the electoral process is in the way — 
or rather, the philosophical assumptions that have produced that 
process ; and there are reasons for believing that the world will 
not, and ought not, abandon it. For, in the first place, there are 
those who argue in part (but only in Jiart with validity) that the 
lesson of the present discontents and disa.stcrs would be lost if a 
Genius saved us from them. They argue that these discontents 
and disasters will directly force le.ssons upon us, and cause us, in 
the future, to be more capable of dealing with their like by the 
metliod of sell'-governinent, and of freely creating the spiritual and 
institutional controls which will remove the unnecessary/ waste and 
friction from human society. Secondly, and more fundamentally, 
there are legitimate differences of opinion regarding human destiny. 
We live in an age when, perhaps, these are more confused and 
diverse than they need be : but let u.s be (juite sure that even if 
less confused and various, they will always exist and will scatter 
men in different directions at different velocities, with different 
loves and hatreds and diverse devotions, and always with the possi- 
liility of violent and destructive collision. 

On such grounds a single world-governor would soon be justi- 
fiably and forcibly challenged. 

He would also be challenged, as any government may be challenged, 
not merely on grounds of differences in the interpretation of social 
generalizations, but also because there is too little material available 
for the making of such generalization.s. The truth is, unfortu- 
nately, that we are able exactly to predict human behaviour only 
within a very narrow range. Politics and economics are inexact 
.sciences, not bocau.se they repose upon facts that arc not suscept- 
ible of exal t ineasuremeut, though in many cases this is true, but 
because the range of facts is as vast as all human potentialities, and 
the correlations are therefore of unooiupierable difficulty. The .study 
of the social sciences, especially by’ methods of exact measurement, 
is of very recent birth. Not until 1800 or thereabouts were exact 
censuses taken ; not until nearly the middle of the nineteenth cen- 
tury were established offices for the collection of vital statistics ; 
so vital a research as that into the history of prices has only just 
been begun. Hence, when we get beyond a pitifully few measured 
VOL. II. — 96 
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truths, and we do all too soon, we are thrown back on broad his- 
torical generalizations, and there and thereafter upon guesses and 
intuitions of the likely results of given causes. We cannot, like the 
biologist, seize and dissect, and control the observation of, tens of 
generations in two or three years (a^ with the fly drosophila, seventy 
generations in two years) : and as spon as we begin to watch human 
beings closely they change their normal behaviour in defence. We 
are obliged to acquire our knowledge by centuries of experience, 
mostly without scientific controls. And even then, since govern- 
ment is concerned with the whole field of human nature, it is little 
use knowing, and being able to control, one factor, unless there is 
an equal capacity to manage those which are inter-related with it. 
Hence the difficulty of government, and the presumption of even 
the stupid and ignorant to hold a different point of view, and find 
adherents. ‘ There is light enough ’, said Pascal, ‘ for those who 
wish to see, and darkness enough for those of the opposite disposi- 
tion.’ There is no yard-measure to overcome douhts and scruples, 
and even where there is, it does not appear in the tangible and 
obvious form of a jiioce of wood or steel, but as a long and intricate 
syllogism couched in a subtle combination of words not employed 
in their popular sense, or in a tangle of mathematical symbols. 

If this is so, it i.s obviously' dangerous to centralize decisions in 
the hands of one man or a small group of men. For, instead of the 
necessary shocks and strains of the quest for adjustments and com- 
pensations being distj'ibuted, as they are, for example, in the free 
price-controls of modern economic enterprise, instead of many free 
chamiels and safety valves an>l outlets, the .strain would accumu- 
late centrally, and the pivot would be .shaken by the cumulative con- 
course and massed pressure of all individual dissatisfactions. More- 
over, if we think economically', solely, there is much to be said for 
leaving tj’aders very much to them.selves, lest national sentiment 
introduce factors of embroilment. This, assuming, of course, that 
nationality is not overcome by sound international arrangements. 

ifet cllioieut institutions of control have been created, and can 
be created. This book has failed if it has not shown that. But 
the task is not simple, even when it is narrowed down to the estab- 
lishment of some trifling new control. Nor can it succeed imme- 
diately upon a swift and certain demonstration of measured truths. 
Hence friction, muddle, vacillation, and many trials and errors. 
Consider the successive retreats of the rulers of Russia ! (Though 
we must not forget their successes.) The Genius to-day, acting in 
the midst of stubborn diSerences of aspiration and will, would hardly 
be better off than a collection of experts with dictatorial power, 
though he might, for a short time, do better than popular ministers 
at the mercy of a modern electorate. 
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the public services, iu academic life, must be wide and encourag- 
ingly open, unencumbered by poverty, class, family, snobbery, 
university cliquism, and resolutely closed to those who have the 
trappings of all other claims but not capacity. In economic pro- 
cesses, controls and discipline unnecessary to the nature of the 
function, which frequently arise out of the personal temper of the 
Owner or manager, must be abolished, and conversely, within the 
nature of the function, there must be a hard and intelligent day’s 
work in which hours, wages and intensity of application must vary 
with productivity, up or down. All this would operate with vigour 
and elasticity only if the leisured ceased their wonted laziness, and 
made more adequate contributions to science, literature and art. 
Let it be remembered that the author of the Critique of Pure Reason 
lived in abject poverty for most of his years ; that ought to be 
remembered in a day of high salaries and wealthy research founda- 
tions. It is clear, also, that a much larger scope of governmental 
activity, whether of mere control or direct management, is essen- 
tial, in both national and international spheres, to reduce friction 
and waste, in both consumption and production. But its success 
depends, as we have amply demomstrated elsewhere, upon a willing 
people, more ample knowledge, and abnormally capable experts. 
Political machinery, in its narrower sense, needs reform : a much 
more careful control of the sanitary condition of the Press and elec- 
toral propaganda is required ; the age for the franchise should be 
raised to twenty-five until we have experienced widespread con- 
tinued and adult education for at least one generation ; there should 
be a test for prospective parliamentary candidates, and only those 
(a sullicient number, of course) who qualified should be permitted 
to appear upon the panel of caeh party for selection by headquarters 
and local associatiojis. 

Above all, everything depends upon Education. If this fails, 
nothing else will succeed. Since everybody, not certified as insane, 
has been formally declared to be a statesman, the implication is 
plain. You have to teach. . . . You have to teach the Social 
Sciences, at least ; you have to teach all that is in this book, and all 
that lies in its background, on its outskirts, and beyond ; and you 
have to teach it thoroughly. Either this must be done or the elec- 
toral process, even a.s a negative ultimate check, which is the lowest 
potency the democratic theorist is willing to allow it, even this, is 
an enormous nation-wide confidence-trick, mass cuckoldry, an orgy, 
which any knave can convert to his doctrines and interests so long 
as he proffers pleasures without duties. Either this, or you may as 
well immediately disfranchise 95 per cent of the voters. This great 
blundering blind giant. Demos, can be prodded into supporting the 
most suicidal of policies by those who take advantage of his blind- 
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ness, and, in the long run, the giant may trample upon his leaders, 
wise as weU as stupid, friends as well as enemies, out of sheer ignorance. 
Better to disfranchise legally, and produce at least stable govern- 
ment, than disfranchise by leaving brains and characters unculti- 
vated, and produce unwisdom and instability. Of course, the day 
of disfranchisement is for ever gone. But really to enfranchise, 
would require about two million Socratic groups (two million leaders 
with each from ten to fifteen students) in a country the size of Eng- 
land. Imagine all the difficulties this involves, and that is the 
measure of the deficiency of contemporary elections. Instead of 
getting nearer to Socratic ele<-tions. we are receding from them, owing 
to the technical nature of broadcasting, which allows leaders to speak 
without interrogation or discus.sion. The only hope lies in a type 
of education which will not be exclusively concerned to bolster up 
the present form of society, nor simply to assault it, btit to teach 
the foundation of all social existence : that Rights and Duties are 
correlative. 

Even this is vain unless the few score scientists are true to their 
function. Wlio, if not they, will tell the absolute, immaculate, in- 
dependent truth, in a partisan and belligerent society ? Who, out- 
side a handful of men and women, even understand what is meant 
by truth and objective analy.sis ? No large-scale society which attempts 
to live by millions of reciprocations, e.xtensive, complex, changing, 
and remote in time and place, can live and control its life, without 
the aid of its historians, its analysts of contemporary processes, its 
statistical observers, and its philosophical progno.sticators. The 
temptations to betray the professorial function are unfortunately 
as in.sidious as they are numerous and powerful. The urgencies of 
private millennial plans ; the desire to tell people only pleasant 
things, and to be agreeable ; political and national friendship ; the 
intoxication of public appl.ause ; the eclai of a smart aphorism ; the 
lust of political management and the joy of being ‘ bos.s ' with hands 
on everybody's fate ; fear of annoying the dispensers of place and 
prestige ; mental laziness or supine character — these are but a few 
of truth's rivals. Pope's Essay on Criticism de.scribes a good many 
more. There is everything to promote untruth, to inspire exaggera- 
tions and suppressions, to ob.scure the light of the intellect. The way 
of intellectual chastity is hard ; but if, as Julian Benda has amply 
shown, and as everyday experience amply confirms, the guardians of 
the sacred flame of objectivity co mm it treason, then the world is 
indeed lost. Who else will then stand and speak serenely above 
brutal and dividing passions ; and teach that causes inevitably pro- 
duce effects, and that to will certain ends is consciously or uncon- 
sciously to support the instrumental me^ans 1 Political distor- 
tion engenders not only harmful practice, but creates schools of 
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opposed distortions, and a presumption in favour of the propriety 
of exaggeration. Where teachers seek, not Truth, but Power, they 
put out our eyes. The criterion among independent scholars, es- 
pecially in the higher levels, whether in society or in the Univer- 
sities, should surely be perfect fulfilment (though not immurement) 
in the life speculative ; that, and thaf alone. Of this Aristotle said : 

‘ If, then, intellect be divine as compared with man, the life which con- 
aists in the exercise of this faculty will also be divine, in comparison with human 
life. Nevertheless, instead of listening to those who advise us as men and 
mortals not to hft our though)* above what is human and mortal, we ought 
rather, as far as possible, to put off our mortality, and make every effort to 
live in the exercise of the highest of faculties ; for though it is but a small part 
of us, yet in power and value it far surpasses all the rest. . . .’ 

Nor will the adventure of government end there. When all 
the.se things are accomplished, and the pangs of renewal long for- 
gotten, the fundamental stress will reassert itself. For the battles 
of bread and the circus are more easily settled than the battle of 
ultimate spiritual creeds. Science, for example, has challenged reli- 
gion ; but to-day the scientists themselves have become sceptics 
regarding Science, the goddes.s with the wide-open eyes —but that is 
a story yet to be told, atid to become true and effective for the political 
behaviour ot the masses. Yet those immediate things still remain 
to be, (lone. The outcome, and the new destinations, and the forms 
of government appropriate thereto — these dwell in you. 
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ment 847, 848 

Business and Party funds, 492-6 

By-election.s, 663 


Catiinet: 118, 166, 171, 172, 17.3, 9,50, 
951. 952 

France. 671, 672, 674, 698, 705, 
1048 67 

changes in, 1060, 1061 
duration. 1058-9 
formation. 1052-4 
groups, 617-20, 1052-4, 1066, 1067 
instability of, 1054-8. 1066, 1067 
meetings, 1063 
organization of, 1064, 1065 
responsibility, 1048-50 
and Chamber of Deputies, lOiiO, 
1051 

and Commissioners, 106,3-4 
and Commissions, 1062 
and President, 1063, 1138 
and Senate, 1061, 1062 
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Cabinet : 

GermanVf 235, 355, 364, 669, 670, 
106i^ll09 
to 1917, 1068-84 
1918, 1085 
since 1919, 1086—97 
constitution, 1086-97 
duration of, 1100-3 
experts in, 1 104 
formation, 1097-1100 
law-making, 1106-7 
meetings, 1095 

membership of Reichstag* 1 103 
President and, 934, 1154-7 
rules of procedure, 1093-5 4 
votes of confidence, 1 104-6 
and budget, 841 
and political parties, 1097-9, 
1101-3 

and referendum, 1107 
(treat Britain, 184, 666, 831, 833, 
924, 953-94 
^ authority of, 953 5 
committees, 979 
composition, 053, 956 *60 
congestion, 880-7 
Crown and, 983-4 
difiioulties, 992-4 
efficiency, 981-3 
efficiency of members, 994 
Gladstone and, 054 n. 

Lords, House of, and, 730 
Morley and, 969 n. 

Peel and, 953 n. 
pledges, 1016 

Prime Minister and, 956-4>(h 908- 
76 

reaponaibiUty of, 974—81, 984-7 
salaries, 986 n. 

Secretariat, 988 
‘ Shadow ’ Cabinet , 990-1 
War Cabinet, 960 
and Civil Service, 987 8 
and confidence in House of (‘om- 
mons, 067 8 
and finance, 840 

and political parties, 955, 958, 
963-7, 968, 990-2 
Prussia, 1068-83, 1109 11. 

U.S.A., 1044-7 
Cachin, Marcel, 1142 n. 

Calhoun, 143, 144, 146, 294, 329-32, 
343, 551 

California. — Primary Law, 432 
Calvin, 129 


Calvinism, 126 

Cameralism, 44, 66, 68 , 70 ti., 1184, 
1189, 1199, 1200, 1206 
Campbell-Bannerman, 955 950 n., 

076 n. 

Canada : 

area and population, 269 
tlivil Service, 1362 n. 

C/ommons, House of, 992 n. 
Ck)nstitution, 229 n., 881 
Candidates : 

age qualification, 414 n., 416 
centralization, 419, 420 
choice of, 441, 442 
civil servants as, 1393-1400 
disqualification, 417 
endorsement, 421 
expenses, 500, 502 
France, 417. 424-5, 467, 502 
Germany, 417, 427, 916-20 
Groat Britain : 

civil servants as, 1388 
expenses, 500 
nomination, 417, 419 
nomination, 417-20, 429 if. 

Party literatim' tor, 4(>4, 465 
pi'rsonality of, 478-9 
pledges from. 639 if., 647 
selection, 421-7 
U.S.A., 427^3 
T’residential, 1008-17 
and political parties, 434, 435, 647 
(fannan, 54 
Cannon, 786 ??. 

(-nnvassing, 464 
Capit-ahsm, 45, 234, 530 
Caprivi, 570, 1079 
Carlyle, 83. 1196 
Carnot, 706 

Carolina^ — North, 1004, 1509 a. 

South, 187 

(^artcl dcs Gauchos, 601, 014, 1057 
('artoons, political, 472 
Casmur-Perior. 706, 1137. 1139 
Cassirer, 12 w. 

Cecil, Lord Hugh, 852 n. 

Cecil, Lord Robert. 622, 623, 853 
Censure, votes of, 864, 968 
France, 871 

Centralization, 96, 275, 1170, 1171 
France, 1221-3, 1240, 1241 
Prussia, 1190, 1191, 1193-6, 1202 
Centre Party (German). 359 386, 
426, 427, 668-75. 1098 
Chadwick, Edwin, 90, 1165 
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Chamberlain, Austen, 667 
Chambers of Commerce — Germany, 
897, 898 

Chancellor, German, 1069-83, 1085, 
1086, 1210 

since 1919, 1086-95 '' 

and Ministers, 1097, 1098, 1099 
Chancellor of the Exchequer, 1095 * 
Chancery, 1282 
Chaptal, 1318 

Chardon, 762, 1132, 1325». 

Chartist Movement, 85, 151, 407, 529 
Chase, Chief Justice, 272 
Chatham, 400 n. 

Chief of State, 171, 172, 1110-00 
.see also Kings, Presidents 
functions of, 1157-60 
impressiveness of, 1158-9 
Child Labour, 108, 218, 219, 319 
Chisholm v. Georgia, 19.7 307 n.. 308 

Christian Democratic Party (German), 
89 

Christian National Peasants and Rural 
Party (German), .759 n. 

Christian Social National Service. 
559 n. 

Christian Social Party. 5(i2 
Christian Socialism, 89. 457 
Church, 51, 64, 65, 70, 4.56-8, 518, 519, 
534, 728, 731 
France, 708 

and woman suffrage, 411 «.. 41.3, 
605 

Churchill, 978 n. 

Cinema, 455-6 

Civics, teaching of, 45.3 

Civil List, 1111 n., 1115 n. 

Civil Research, Committee of, IKIl 
Civil Service, 71, 91, 99, 100, 104, 118, 
119, 170, 171, 173, 178, 651, 
888, 1161-1,701 
activity. 1174r-82 
impersonal, 1180 
value of, 1176-9 
administrative, 1 169 
association, rights of, 1400-24 
Australia, 1.343, 1357-8 
Bavaria, 1185, 1451 
Canada, 1362 n. 
candidature, 1388, 1393-1400 
classiffcation, 1362-71 
Clerical Association, 1421, 1422 
continuity of, 1399-1400, 1417 
Courts of Justice, 176, 177, 178, 
1468-93 


Civil Service : 

different from private industry, 
1408-11, 1419-24, 1494-1601 
discipline, 1379-84 
education of, 1341-4 
efficiency, 1359-73 
efficiency rating, 1348, 1349 
‘ estabhshment ’, 1181 
ethics of, 1382^ 
examinations, 1340, 1341 
for promotion, 1350 
France, 1171, 1173, 1221-51, 1316-26 
oshoeiation, rights of, 1401-11 
candidature, 1394 
.centralization. 1221-3 
clossiBcation, 1366 n. 
oompetenoe, 1244, 1245 
contract of service, 1408-1 1 
disciplinary councils, 1447 
duties, 1496 

examinations, 1323, 1324 
favouritism, 1248-50, 1324 
growth of caste, 1240 • 

Intendants, 1223-44, 1246 
legal remedies, 1476-83 
N.apolcon and. 1316-18 
oath-taking, 1382 n, 

Parli, ament and, 1241, 1426, 1427 
patronage in, 1230, 1234 
political activity, 1386, 1387 
promotion. 1347, 1350, 1361 
public and, 1250, 1251, 1498, 1499 
recruitment, 1321-3 
reform, 1320-6 

representative councils, 1436, 1437 
rights. 1446-8 
statute, 1,320, 1321 
strikeB, 1401—11 
subordinate officials, 1231—4 
venality of offices, 1241-8 
general characteristics, 1165-70 
German V, 236, .365, .386, 497, 779, 
1078, 1171, 1174, 1183-1220, 
1262-80 

Act 1920, 1278, 1279 
association, 1411-17 
authoritarianism, 1496 
bureaucracy, 1183 
candidature, 1396-7 
classification, 1366 n. 
criticism of, 1212-18 
Delbrlick and, 1271-4, 1277 
discipline, 1374-9, 1465-66 
examinations, 1252-80 
historical development, 1186-1212 
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Civil Service ; 

Germany : 

late responBibility of, 1272, 1273 
legal remedies, 188 3-9 1 
not open competition, 1267 
oath taking, 1381 w., 1382, 1412 
personal records, 1465-6 
political activity, 1388-91 
President and, 1 152 
promotion, 1347, 1350, 1355 
public and, 1499 

reception of Roman law, 1186, 
1187 

recruitment, 1184 ff., 1252-80 
Reichstag and, 1430, 1431 , 

representative councils, 1437 41 
rights and guarantees, 1448-66 
salaries, 1453 
strikes, 141 1-18 
training, 1252-80 
practical, 1263-5, 1266-8, 

1274-6, 1280 
* purpose, 1275, 1276 
reforms of 1906, 1265-70 
reforms of 1920, 1270-9 
and fVdiinct, 1094 
grades, 1181 

(Jrcat Britain: 752, 753, 832, 833, 
1171, 1172, 1281-1315 
administrative grade, 1304-15 
Arbitration Board, 1441, 1442 
Board of Review, 1355 
candidature, 1388, 1303, 1394 
classification, 1303, 1304, 1365 
Commission, 1299-1302 
Commons and, 1425, 1420 
constitution, 1303-15 
discipline, 1376w., 1380 
education, 1307—11 
practical. 1314, 1335 
examinations, 1297-1303, 1309, 
1310 

viva-voce. 1311-14 
First Division, 1305, 1306 
Indian, 1297-9 
Industrial Court, 1442, 1443 
legal remtMiies, 1468-76 
Maodonnell Commission, 1303, 
1308 

Ministers and, 974, 975, 981, 982 
numbers : 

eighteenth century, 1293 
nineteenth and twentieth cen- 
turies, 1294, 1295 
present, 1303 


Civil Service : 

Great Britain ; 
origin, 1281-93 
political activity, 1387, 1388 
promotion, 1316, 1346, 1347, 

‘ 1361-5 

public and, 1497 
* reform, 1294^1304 
reports, 1445 
form, 1351-2 
rights, 1444-6 

Royal Commission, 1305, 1306 
superannuation, 1302 
trade unionism, 1420-3 
Treasury and, 1426 
Whitley Councils, 1432-6, 1442 
and Cabinet, 987-8 
and Labour Part}', 533, 1398 
and Questions in House, 865, 866 
impartiality, 1397-1400 
bmitatifm of powers, 1467-93 
limited enterprise. 1180 
manipulative grades, 1169 
need for fairness, 1179 
numbci’S of, 1168 
oatii-laking, 1381. 1382 
origin of, 1160. 1 108 
Purliumcnls and. 1425-31 
political riglits, 3384 -1400 
]>romolk)Ji. 1345-59 
Prussia. 1165. 1186, 1189-91, 1201- 
20, 1389 w.. 1390. 1430, 1450 
(•critralization, 1193-6 
competence. 1218. 1219 
composition, 1219, 1220 
criticism of, 1212-1 K 
friction in, 1205 
militarized, 1203-4 
pobce power, 1206, 1207 
jirofessionahzed, 1201-3 
provincial, 1210, 1211 
recruitment, 1198-1201 
secret rcjiorts, 1218 
iStcin’s reforms, 1208 tf. 

.system, 1196-8 
War Commissariat, 1191-3 
public accountabibty, 1180 
public and, 1494-1501 
recruitment, 1338-44 
representative councils, 1431--43 
rights, 1443-66 
salaries, 1441-3 
seniority and merit, 1349-51 
strikes, 1400-24 
technical grades, 1169 
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Civil Service ; 

tendency to routinization, 1 495 
theories of, 1172, 1173 
U.S.A., 495-9, 830, 1171-2 
Act 1883, 492, 1336 
appointment and removal, 99^- 
1001, 1017, 1018, 1025-9 
* assessment *, 492, 493 * 

Board of Review, 1370 
bureau of efficiency, 1367 
bureaux chiefs, 1327, 1328 
candidature, 1393 
classification, 1363-71 
Commiasion, 1330, 1333-6, 1337, 
1360, 1361 

Congress and, 1427-9 
efficiency rating, 1346, 1360-71, 
1372 

examinations, 1336, 1337 
numbers subject to, 1337 
(JrapMc Hating scale, 1376, 1378 
groups, 1365 
legal remedies, 1491-3 
numbers, 1)126 

Personnel (.'laaaification Hoard, 
1367, 1368 

political activity, 1301 2 
pohtical parties and, 1025 9, 1326, 
1327, 1331-4 

President's patronage, 998 lOtd, 
1017, 1018, 1025 9 
piomotion, 1347, 1355, 

1356, 1361, 1302 /n 
public and. ]4!H(, 1500 
Heclassjfication Commission. 
1361-6 

recruitment, 1326 38 
reform, 13)14, 1)135. t.336 
rights, 1446 

salaries, 1)16)1, 1)164, 1)170 
‘spoils', 1326, I)l29-:t8 
strikes, 1423 u. 
terms of o/tiee, 1334 
vindication of, 1500, 1501 
voting, 1385 6 
Wisconsin, 1355, 1356 
and political parties, 497, 49S 
Civil War, American, 334-6 
Clark, Champ, 784 n. 

Clarke Paperfi, 131, 132, 133, 135, 137 n. 
Classes, 42, 43 

and Civil Service, 1219, 1307 
France, 1236, 1246 
and House of Lords, 727, 728, 731, 
732-3, 736 


Classes: 

and Parties, 536-8 
governing, 469, 519, 1505 ff. 

Clay, Henry, 550, 722, 1332 n. 
(Ucmenceau, 708, 860, 1 135, 1137, 1405 
Clement, 1228, 1229 n. 

Cleve; and Stein, 1019 
Closure, 850-6 
Clubs. 458 
Coal industry, 521 
Coalition Government, 667 
('ode Michaudy 1227 
Coke, 1287 

Colbert, 72, 1225, 1228-9, 1232 
Colt^crtism, 44, 66, 67 n., 74 
Cole, (L V. H., 906, 908 n. 
Collectivism, 92, 110 
Colonies, British, 1290 
Colorado — Electoral law, 620 7i. 

Colvin, D. Leigh, 105 ri. 
fV>ml>ea. Fmile. 605, 1049, 1056, 1057 
Conutc d'Action Franvaise, 607-10 
Commerce Clause — U.S., 216 * 

Commerce and Federalism, 246, 247, 
248, 256. 261. 263, 264 
Commerce and induslry — France: 

(.Vmseil Su]>erienr. 760 «. 

(Commerce and j^olitics, 408 
Commissions, Senatorial — France. 700, 
710 

Common informers, 1286 
Commons, the, 398 7i. 

Commons, J. H., 221 tf. 

Oumnions. House of, 399, 400, 764 
allocation of time, 851, 852 
bills, 854 «. 
luulget. 832-40 
Cabinet and, 967, 968. 982 
Caiuwin, 992 n. 
closure, 850-6 

‘ kanganjo 797 n,, 851. 853 
Committees, 730, 883-0 
Cliairmen, 806, 808 
Estimates. 835, S)16 
Scottish, 806, 807 
Seleet, 758 n. 

Standing. 796-8 
Supply, 8)14, 837 
of the Whole House, 833 
of Ways and Means, 8)54 
on Selection. 807 
control by, 864 
devolution, 878-87 
dissolution, 666-9 
divisions, 807 
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Commons, House of : 
duration, 659-61 
Estimates, 832, 834, 835-8 
financial legislation, 830-40 
guillotine, 851, 853 
Members: absenteeism, 884-6 
age, 720 n. 
work, 810. 811 
as Ministers, 960-2 
Prime Minister and, 972 
procedure, 780 n. 
reform, 882-7 

professional composition, 657* 
Questions, 865, 866 
Royal Address, 864 ^ 

Selection of Amendments, 851 
Speaker, 781, 782, 783, 850, 851, 854, 
866, 865, 882 

Speeches : character of, 857 9 
duration of, 857 61 
order of, 856 
Standing Orders, 831 
Votes of censure, 968 
and Civil Service, 1425, 1426 
and House of l^ords, 726 40 
Communism, 46, 537, 538 
Communist IntoruAtional, 583 
Communist Manifesto, 536 
Communist Parties, 466 n. 

Prance, 424, 425, 614 
Germany, 386, 589, 594-8, 636, 
936. 1390 

Competition, 45, 525 
‘ unfair 171) 

(.VimptroJJer and Auditor-(-leneraI, 8,36, 
838, 839 

Conciliation and Arbitialioii ; 
Australia, 1420 
Civil Service. 1431 -13 
Condoreet, 57 

‘ Confederate Slates of Ametica *, 333 
Confederation, Artiili's of. 246, 247, 
248, 276 

Conffdiratioj} (tenh-ole (In TmvniU 614, 
1401 

Conjediration Generale dn Tnxrml 
Unitaire, 014 

Confederation, German, 254—6 
Confederation, North German, 262, 
264, 266, 274, 287, 343, 346, 
1069, 1395 n. 

Conference on ('hnstian Politics, 
Economics and Citizenship, 
457 n. 

Congregation, 82 


Congrigations, 604, 606 
Congress, Continental, 245, 246, 248, 
276 

Congress — U.S.A., 164, 166, 207, 213, 
218-20, 223 246, 277, 317- 

* 20 

Commission on Eflficiency and Econ- 
* omy, 846 

Committees, 771, 786-9, 825-30 
On Ways and Means, 826, 829 
congestion, 886 
group representation, 767-74 
investigations, 876 
Library, 764 
lobbying, 767-74 
resolutions, 876 
and Riidgct, 846-9 
and Cabinet, 1045-7 
and Civil Service, 1333, 1335, 1427-9 
and President, 1001-3, 1018, 1020, 
1023-6, 1028, 1029, 1034. 1036 
Conncelicul, 186 n. 

(.'onquest, Norman, 1290 
(’on^ril d’AVa/, 760, 762-3, 779, 781, 
808. 1173, 1226. 1236, 1320, 

1322, 1324, 1387. 1446, 1447, 

1448, U74, 1477. 1478, 1479, 

1482, 1483, 1490 

('on •it'll de MinUircfi, -see Cabinet, 

Prance 

President, <scc Prime Minister. Franco 
('onoeil fJcono/iiUjue, 899-901 
Conger'll General, 688 
CoftseiU Superieurs. 760, 761 
Conservatism. 677, 69], 692, 1383 
Conservative Paity : 

German. .559 n., 561 
Great Britain, 435, 490, 516-23, 526, 
527, 538, 667, 668, 990 
and Honsf' (»f Lords, 729, 731, 735, 
737, 738 

and treaty making, 875 
(kmstant, Benjamin, 146, 167 
Constituencies, 418, 500, 638 ff., 910, 
911, 914, 915. 921, 922 
France, 911 

Germany, 911, 915, 916 
Single Member, 911, 923, 924 
U.S.A., 910 

Constituent Assembly : 

French, 184, 396, 642, 643, 644, 683, 
684, 685, 687 n. 

German, 257 

Constitutional Conference 1910, 734 w., 
1123 n. 
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Constitutional Convention 1787, 208, 
209, 210 

Constitutions : 181-242, 346, 349 
Amendment, 193-201 
federal, 324 

AustraUa, 63 n., 199, 200, 273, 381 A., 
677 881, 927 

Austria, 677 n. • 

Belgium, 677 n. 

Canada, 229 a.; 881 
Cromwell and, 186 n. 

Czechoslovakia, 677 ». 
defined, 181-3 

France, 160, 167, 188-91, 198. 199 
1791 : 799, 1,322 «. 

1793 : 2.32, 405 684, 1322 n. 

1795: 2.32 

1848: 232, 685, 81 1, 1.322 ». 

1875: 671, 680, 687 n.. 70.), 745, 
799. 868, 1048, 1131,1 1.3.3, 1 1.34, 
1395 

Fundamentals of, 1 82, 239 
Oerraany : 

1849: 51, 23,3, 257. 2,58. 1068, 
1069, 1483 
1867 : 262, 26.3 

1871 ; 6.3 202, 274- 80, 282. 289, 

290, 300, ,321, 324, 342-51, 1070, 
1085, 1086 

1919 : 39, 63 n., 192 n., 202 4, 
226, 228, 235 -40, 352-91, 669, 
749, 780 n., 801, 890, 926, 928, 
929, 933-5, 986-97, 1 102, 1103, 
1147 1148, 1150, 1151, 11,52, 

1153, 1154, 1179, 1382, 1389, 
1395, 1390, 1412 -.5, 142,3, 1449- 
54, 1465, 1466, 1486, 1488. 1406 
Great Britain, 183 5, 192, 193, 

204-7, 883 
Cromwell and, 186 n. 
and American, 222 5 
inter-relation of parts, IS] 

Irish Free State, 03 «. 

Italy, 101 

judicial review, 208-28 
plebiscitical character of, 622, 623 
Preambles, 63 

Prussia, 1068, 1109 ft., 1396)7. 
stability of, 240 
supremacy of, 207-30 
Switzerland, 63 n., 200-2, 208, 226, 
273, 381 n., 677 n., 927, 928 
U.S.A., 63 n., 162, 164, 165, 186-8, 
189, 191 n., 194-8, 208-25, 

241 n., 245-61, 306, 307 n., 312, 


Constitutions : 

U.S.A. : 

634, 780 »., 784, 995-1011, 1022, 
1024 1333, 1393 

administrative power, 276-8 
amendment, 194-8, 241 298, 
299, 331, 332 
elections, 668 
federalism, 325-38 
judicial powers, .306, 307 w., 312 
judicial review, 208 -10 
nulhtication, 326, 327 
Sin.ate and, 712-19 
States, 271-2, 276-8, 381 »., 

927-,30 

’supremacy of, 207-25 
taxing power, 316 n., 317 
and political parties, 5.39-42 
unwritten, 183-5 

written, 63, 140, 141, 185-93, 211, 
336 

and ethics, 27 • 

Consumer, the, 41, 889, 894 , 

Conliiitntahtit, The, 247 
Continuity, Principle of, 39, 82 
(ioiitrnception, 50 
Controller-Genera] — France, 66 n. 
<.'onvcntion.s. 184 
(Wiilge, 482, 717, 1027 
Coojirr t>. hiaii'ltiiiii, 1469 u. 
Co-operative SocieticB, 445, 534 n. 
Cork, Lord Mayor of, 1113 
tV>ronation outh, 1 158 n. 

Corporations niirl political parties, 
504 

Corrupt and Illegal Practices Act 188.3, 
499 

(Vrrupt Practices Act (I'.S. Federal), 
504 

t 'osmopolitamsm, 81 
Council of Pcople’.s Commissaries, 352 
Council of State- -Germany, 1068 
Councils of the Prince — German, 1187 
Court of State — German, 367, .368, 369, 
383 n., 384 

Courts of Justice, 118, 171, 172, 175, 
176, 177 
France, 1224 

civil servants and, 1477-83 
Germany {see also Bundesrat), 226-8, 
281. 282, 313-5, 366-9 
administrative courts, 1488-91 
civil servants and, 1453, 1455, 
1456, 1468, 1459, 1460-6, 

1483-91 
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Courts of Justice: 

Groat Britain, 184, 207, 1112, 1113 
civil servants and, 1468-76 
U.S.A., 164, 178-80, 208-25 
Circuit Courts of Appeal, 311—13 
District Courts, 312- 13 
State Courts, 312-13 
Supreme Court, 211-25, 306-12, 
318 )i., 319 

and Civil Service, 1492, 1493 
and Civil Service, 176, 177, 1467- 
93 

Cowper, 1293 • 

‘ Cramming 1254, 1259, 1260 
Credit Mohilier, 430 
Croce, 28, 625 n. ^ 

Cromwell, 29, 130-4, 136, 186, 1051 
Croivley v. Chridennen^ 109 r?, 

Crown (w aho Kings), 51, 166 
France, 188, 189, 401 n., 1222, 1242, 
(ireat Britain, 70 n., 231 n., 398 
516, 517, 527 , 665, 666, 678, 
, 679, 831, 1110-38, 1289, 1469 

and Cabinet, 983-^ 
and Ministers, 953-7 
and i*rime Minister, 973 
Cuno, 1099, 1104, 1154 k. 

Curtius, Dr., 938, 939 
Customs, Federal Coiuicii, 204 
Germany, 321. 322 
Parbament. 264, 2()G 
Union, 256, 261, 264 
U.S.A., 317, 318, 320. 327, 540, 550. 
554, 550, 718. 719, 1030 
Czechoslovakia, 677 v. 


Daguesseau, 1233 
Daily Telegraph. 1080 
Dakota. 440, 509 
Daladier, 618 ti. 

Dallis. Chief Justice. 1469 n 
Danbys ('ane^ 231 
Daudet, Leon, 610 
Davie, 1004 

Dawes, General, 1019 n. 

Day, Justice, 218, 219 
Daylight Saving, 106 n., 109 n. 
D(‘contralizatioii, economic, 44 
Declaration of Independence, 245 
JJeclaraiion of the llighls of Man and 
Citizen. 190, 232, 403 
Declaration of the Righh and Duius of 
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• Peel and, 953 ?i. 
pledges, 1016 

Prime Minister and, 956-60, 
968-76 

responsibility of, 974-81, 984-7 
salaries, 986 n. 
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1310 

t'im meCf 1311-14 
First Division, 1.305, 1306 
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' guillotine 851, 853 
Members- -absenteeism, 884, 885 
age, 720 n. 
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Treasury. 832. 8.33, 8,36. 837, 838, 
1282, 1298, 1.302 
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and education, 462—5 
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VolizeUiaoX, 67. 68. 1205, 1206, 1207 
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PoUock, 507, 508, 510 
Poor Law, 90, 117 Ti., 205 1283, 
1286-8 

Poor Law' (-ommission, 756 
Population. 49 ff., 84 
" Pork barrel 429, 479, 644, 784 
Port, 1476 

Post Office — G.B., 1388 
Postal service— Prance, 1407, 1408 
Posters for propaganda, 472, 473, 482, 
501, 502, 609 
Posts and Telegraphs, 321 
Power, 985, 9S6 
abuse of, 155, 156, 157 
love of, 900 

mechanical, 33, 36, 82, 83 
political, 1169 
sense of, 83 

relationship. 123, 181, 185, 194, 230 
Powers, governmental, 170, 180 
Powers, implied, 212, 213 214 

Powers, Sc]iaration of, 145, 151, 163- 
80, 331, 1168, 1169, 1173 
Constant and, 146, 167 n. 
defects of, 170, 171 
France, 158-61, 166-9, 672 
Hegel and, 156 ??. 

Judicial, 209 

Locke and, 145, 153, 154, 159, 160 
175 

Madison and, 162 ff. 

Montesquieu and, 145, 161, 163-61, 
162, 165, 167 n. 

Koyer-CoUard and, 167 n. 
de Tocqueville and, 146 
U.S.A., 162-6, 484, 540. 541, 786 
defects, 1044 
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and Civil Service, 1492 
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value of, 167 
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French, 199, 671 4, 745, 748, 7iW, 
868 

Constitution, 1130-1 
election, 1129 -33 
Millerand as, 1 140 4 
origin, 1129-31 

powers, 799, 1048, 1050, 1133-.5. 
1137 

lesponsihility, 1134, 113,5 
strength of, 113.5-7 
strong men as, 1 1 35- 7 
terms of ofiioe, 1129 ii. 
weakness of, 1 1 35 
and Cabinet, 1048-,52, 1063, 11,38 
and Prime Minister, 1 137, 1138 
and treaties, 1 1 39 

Gorman, 355, 361, 378, 384, 669, 
1086, 1088-91, 114.5-,57 
election, 1 148-51 
powers, 1151-4 
limitation of, 1153, 1154 
Preusz and, 1144-8 
status, 1148 

term of office, 11,50, 1151 
and Cabinet, 1097-9, i 164-7 
and referenda, 933, 934 
and Reichstag dissolution, 1102, 
1103 

U.S.A., 164, 165, 271, 277, 713 ff., 
724 n., 785 
Cabinet, 1044-7 
conditions of success, 1035-41 
election, 1008- 17 
leadership of, 1036—44 
message, 1030, 1031 
powers, 1017-41 

administrative, 1017-19 
appointing and removal, 1025-9 
constitutional, 99.5-1011 
declaration of war and peace, 
1019, 1020, 1023 
executive, 1025-35 
executive agreements, 1022 
financial, 846-9, 1018, 1019 n. 
foreign affairs, 1020-6 
legislative, 1030-6 
use of armed force, 1019 
veto, 1001-3, 1031-3 


Presidents : 

U.S.A. : 

responsibility of, 1003-7, 1036-41 
term of office, 1007, 1008, 1037, 
1042 
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1326 ff„ 1391 
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and Press, 1041 
and ‘ special agents ’, 1021 
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Press, 231 234, 447-62 

t'.S.A. — President and, 104J 
and Royal family, 1120, 1121 
Preusz, Hugo, 16 202, 203, 226. 227, 

348 n., 349-61, 352-6tl, 365, 369, 
370, 372, 376, 382, 383, 581, 582, 
661, 663 71 ., 674, 890, 926, 933, 
!>34, 1083, 1087, 1088, 1089, 
1091), 1091, 1092, 1104. 1144-8, 
1154, 1414, 1451 

Prevost-Piuudol. 671, 672, 686, 687 
Prices, 1176 i 

Priestly, 397 n. 

Prigy v. Pennsyli'ania, 21.5 n. 

Primary Laws, 430 ff. 

Prime Minister ; 

France, 10.59-65 

and Presidency, 1133, 1137, 1138 
Great. Britain, 666, 9.50, 968 76, 1016 
Cabinet-making, 950-60 
and Economic Advisory Council, 
902, 903 

Princes, German — Expropriation, 936, 
937 

Privot, 601, 606 ??., 612 n , 618 v., 619 
Privy Council — Priisaia. 1189, 1190, 
1202, 1203 

Production, Indirect, 35 ff. 

Production, ‘ Roundabout ’ method of, 
37 ff., 82 

Progravunc Parties, 466 
Progress and PerfeotibUity, 73, 84 
Progressive Party, German, 566, 581, 
.587, 1080 

Prohibition — U.S., 69 k., 103, 104 n., 
105, 109 k., 110, 111 n., 112 n., 
113 K., 114 re., 116 H., 118 k., 
196, 198, 242 re., 457 re., 543, 551 
Projets, 746 

Prokesch-Osten, Count, 259 n. 
Proletariat, 6,33, 6.36, 537 
Propaganda, Party, see Political Parties 
Property, 60 ff., 76, 231, 232, 238, 520, 
621, 626, 537, 677 
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Property-owners, 1210, 1211 
Property and suffrage, 395, 396, 409, 
410 

Propositions, 745 
Protection, 205, 527, 628, 667 
Protectorate, 186 
Prussia : 

Administrative (Jourt, 1488, 1489 
Cabinet, 1068-83, 1 100 w. 

Civil Service, 1165, 1186, 1189-91, 
1389 1390, 1430, 1450 ^ 

Constitution, 1068, 1396 k. 

Diet, 1395 n. * 

government, 67, 68 
Privy Council, 1189, 1190 « 

referendum and initiative, 041 n. 
strikes, 1415 
suffrage, 408-9 

and federalism, 253-68, 282, 287-8, 
301-5, 353 60. 389 91 
and Heichsraty 372 4 
Prasshfin Bareaucrncy, The, 1215-18 
Prussian National Union, 1560 
PubUc, The : 

and Civil Wervioe, 1467, 1468, 1470, 
1494 1501 

rind the Press, 447-52 
Public Health, 82, 89, 90, 104 u., 109 
113 k., 116 k.. 880 
France, 760 u. 

Publie Policy, 53 
PubUc Works, France, 762 
l^uritan Revolution, "ce Revolution, 
Puritan 
Puritans, 44 

Puzzle.s, cross-word, 447 n. 
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Quarck, 370 
Quarter sessions, 1285 
QimrUrl]} Prriew, 639 u. 

Quesnay, 76, 77 
Questionnaires, 647, 774 
Questions in Parliament . 

France, 869 
(lermany, 873 
Great Britain, 865 
do Quinecy, 474 

Race and politics, 576, 577, 578. 862 
Race and suffrage, 410, 414 
Racial Freedom Party, German, .576 
Radical and Radical-Socialiste, parti, 
424 K., 426, 488 k., 612 


Radicalism, 85 

Radio, 456, '480, 1513 

Railways, 88 

Rainborow, Colonel, 130 

Raison d'etat, 29, 70, 176, 1226, 1291 

Aapporteurs, 844 

Rathenau, 581 

Rlitionahsm, 234 

Rationalization, 46 

Reading, 446, 447 

Rechtsstaat, 141, 227, 1456, 1483, 1484 
Rocouly, 1141 n. 

Red Array, 113 n. 

Red tape, 1179 
Redacteur, 1323 

Redslob, Professor, 673, 674, 1146 
Reed, Thomas R., 827, 54 
Referenda : .390, 925^1 
Australia, 199, 200 and n. 
conservatism of, 930 
Germany, 203, 226, 235, 377, 378, 
669, 933-41, 1107 
(Klucatioual value, 939 
Expropriation of Princes, 936-7 
political parties and, 938 
President and, 1155, 1156 
Prussia, 941 k. 

States and, 941 k. 
voting. 938 

Young Idan of 1929, 937 
(iroat Britain. 206 
optional, 929 

States of America. 927, 928, 929, 
930, 932 

Switzerland. 199, 200, 201, 929, 930 
Referendar. 1267, 1268. 1272 
Reform Bill and Act. 407, 727 
Reformation, 129, 523 
Regterimgsreferendar, 1199 
Regionalism, 882 
Rcibol, Charles, 1142 n. 

Reich, see also Germany 

administrative powers, 364-0 
Budget t)rder. 840, 841 
Bureau, 384 

departments, 365, 366, 374, 375 
Disciplinary Court, 1416, 1417 
judicial powers, 366-9 
legislative powers, 361-4 
Rcichsexekution, 384, 389 
Heichsfinanzhof, .380. 381 
Reichsgericht. 314 

Reichsrat, 285 k., 359, 363, 380, 387, 
388 

administrative powers, 375—6 
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Reichsrat : 
bills. 801 

committees, 373, 374 
composition, 370-2 
function, 370 

legislative powers, 376-9, 1106-7 
power of challenge, 378 
power of veto, 378-9, 389 * 

Presidency, 374 
Prussia and, 374-9 
rights of, 374-9 
rules of procedure, 374, 376 
and budget, 842 
and Economic Council, 894 
and referenda, 933 41 
and Reichstag^ 370, 374 8, 387, 388, 
934 

Reichstag, 300-3, 321, 322, 355, 356, 
359. 365. 386 
allocation of time, 850 
bills, 801-3 
Centro Parly in, 575 
Chancellor and. 1071 
(\>mmittees. 802, 822-5. 874-5 
Foreign Affairs, 875 
investigation, 876 7i, 
standing aufKTvisory. 874 
CommunisI Parly in. 597 
composition, 657, 1084-5 
dissolution, 669- 7o. 1102. I lo3 
duration, 661 ff. 
interpellations, 873, 874 
‘ interviews 823 
members absenteeism. 885 
President and, 1146 50, 11.53 
President of, 791 
procedure, 749, 750, 780 w. 
questions, 873 
rapporteurs, 823 
Social Democrats in, 593 
speeches, character of, 859 
duration, 857 
order of, 857 

votes of confidence, 1104-6 
and bills, 1106-7 
and budget, 842 
and C’abinct, 1085 
and civil servants, 1359 ?i., 1430 
and Economic Coumul. 892 -8 
and Ministers, 1 103 
and referenda, 933—41 
and Reichsrat, 370, 374-8, 387, 388, 
934 

Heinsch, 719 ti., 723, 724 n. 

-Keligion, 89, 148 


Religion : 

tolerance in, 36, 136, 139, 145, 148, 
231, 236 

and Crown, 1127, 1128 
and politics, 34 
Renaissance, 69, 128 
Renouvin, 1240 

Representation, 906, 907, 909-25 
community, 398 
individual, 401-4 
interest, 400, 401 

proportional, 143, 235, 355, 427, 598, 
■V>46, 603, 776, 911, 914-20 
defects of. 921-5 
sFrance, 708 
Germany, 915-20 
and political parties, 922 
territorial, 398. 404-7 
virtual, 399, 400 

Representatives, House of, 291, 297-9 
age of members, 720 n. 
bills, 785?!., 802. 854 
chairman, 828 * 

Committees, 748, 749, 786-9, 825-30 
ayipropriations, 848, 849 
on Rules, 748. 781- 9. 855 
composition, 657 
debates. 828 
limilation, 854 
duration, 658 
elect loii, 7 1 9 
lobbying, 767-74 

members — recognition of, 788, 789 
Partv numbers, 558 n. 
procoiiure, 748, 749, 780 n., 784-9, 
792 

Speaker, 748, 749, 783-9 
Hj>eeehes, character of, 859 
and Senate, 712 ff. 

Rcpvbhaiin dernocratiqiie el social, 
Pnrii, 612 

Hepvhhrmv Socia/isk', Parti, 613 
Repubticnins de. (iavche, 602 
Republican Party — ^U.S., 468, 541 
552-8, 826, 1013 7 ?., 1014 
Rcsf>onsibi]jty, Bismarck on, lf)73^ 
Responsibility, political, 1086-9 
Revaluation Law Case 1 925, 228 
Revolution, French, 1165, 1207, 1240, 
1241, 1248, 1249 
Revolution, Industrial, 35, 1294 
U.S., 335 

Revolution, Puritan, 130, 148, 185 
Rex V, Electricity Commissioners ^ 1473 
Rhine Navigation Convention, 256 
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Rhineland, 354 
Rhode Island, 186 n. 

Rhodes, 1313 
Ribot, 1064 
Ricardo, 468 

Richelieu, 1222, 1226, 1227, 1249 
Richter, Eugene, 1259, 1263 
Rights, 2211., 51, 140, 18.3, 232, 233, 
236 

Bill of — (lermany, 202 
Bill of— G.B. 1689, nil w. ^ 
Bill of— U.S.A., 196 
Declaration of — France, 19(f, 192, 
232, 403, 1248 

Declaration of — Virginia, 187 n.# 
fundamental — Germany, 257, 361 
Natural, 401-4, 412, 4i4 
Reserved, 3.59, 361, 389 
State, see Sectionalism 
Ripon, Lord, 987 n, 

Ritchie, 95, 879 ??. 

Rivet, 1130 

EohzrU V. Uopwoo(^y 1473 n, 

Robolsky, 264 n., 265 n, 

Roche, Jules, 169, 1055 ?t., 1404 
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Roell, 290 

Rogers, Lindsay, 297 
Rohan, 32 

Roman Catholicism, 412 7t., 414, 534, 
1213 

France, 603-5, 609 
Germany, 568-75 
Civil Service, 1267 

Roosevelt, Theodore, 430 494, 
504 n., 556, 026 n„ 716, 1001 n., 
1027, 1030, 1033 w., 1037 w., 
1040 

Root, Elihu, 620 n. 
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Rosin, 348 v. 

Rothermere, 959 w. 

Rousseau, 25, 73, 124, 127, 138, 143, 
144, 148, 157, 190, 402^, 664, 
683, 1207 
Rouvier, 618 n. 

Royal Commissions, 88, 205. 764-9, 
898, 899 

Civil Service, 1305, 1306 
on Honours, 491 
Royalty, 1119-22, 1126-7 
Royalty-rights, 238 
Royer-Collard, 167 r/. 

Rubber, 48 
Ruggiero, 168 n. 


Rules and Orders, 885-8, 1474 
France, 868 

Germany, 867, 868, 1107 
Great Britain, 1166 
I^ush, 246 

Russell, Lord, 732, 959 1116 

Russia. Soviet : 
f^uffrage, 414, 415 
U.S.A. and. 1022 
Rutledge, John, 306 n. 


Saenger, Dr., 1275 
le Sage, 1243 

Saint-Simon, 1233, 1236, 1245 
Sait, 441, 772 n. 

Salisbury, Lord, 732, 733, 960 
Salomon, 256 n., 563 t?,, 564 n., 566 w. 
Savigny, 83, 100, 313 n. 

Saxony, 358, 365 
Say, J. B., 79 
Scheidemann, 591 
Schiller, 73 
Schlegel, 100, 402 n. 

Schlegclberger, 776 
Schlcsmgcr, 334 n. 

Schmitt, 936 

Schmoller. 1196, 1206, 1207, 1258, 
1259 n. 

Schon, 1213 
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Elementary, 452 
leaving age, 453 n. 
political, 485, 486 n. 
secondary, 453, 454 
Schoppmeier, 378 n. 

SchuraRcher, Professor, 1272, 1276, 
1276 

Schurz, Carl, 1334 
Science, 757 n. 

Scotland — devolution, 879, 880 
Scott, MaoOallum, 853 
Second Ballot, 912-14 
France, 913, 914 
Second Chambers, 676-740 
France {see also Senate), 683-712 
Great Britain {see also Lords, House 
of), 678-80, 726-40 
Conference on Reform, 737 
Norway, 738 w. 

U.S.A, {see also Senate), 680-3, 712- 
26 

value of, 739, 740 
Secretary of State — U.S., 1021 
Secretaries of State — German, 1082 
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Sectionalism. 335 
XJ.S.A., 291-300, 537 n., 549 
Sedition, 117 n. 

Seignobos, 707 
Selborne, 622 n. 

Senates : 

Australia, 677 n. 

■ Austria, 677 n. '■ 

Belgium, 677 n. 

Czechoslovakia, 677 n. 

France, 617, 619-20, 671-3, 683-712, 
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age of Senators, 690-2 
biUs, 698-705 
bureovx, 812, 813 
Chamber of Deputies and, 693, 
697-712 

Commissions, 700, 710, 711, 812- 
22, 1061-2 
composition, 688-90 
duration, 692 A 
election, 688-90, 693-6, 698 
powers, 689-712 
financial, 702-5 
President of, 789-91 
revision, 689, 690 
rules of procedure, 700 
and Cabinet, 1061-2 
and Ministers, 705-12 
and President, 1131-3 
Switzerland, 677 n, 

U.S.A., 165, 284-7, 291, 2!M, 295, 
296-300, 558 n., 657, 680-2, 
712-26, 781 
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age qualifiiiation, 720 
appointments, 713, 716-18 
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Civil Service .appointments, 1026- 
9, 1326 if. 
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election, 724, 725 
freedom of debate, 721, 722 
powers, 712-19 

President and, 713 if., 999, 1000, 
1020, 1021, 1026, 1027, 1044 
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712 fi. 

unanimous consent, 721, 722 
and Cabinet officers, 1046 
and foreign affairs, 1020 
Separation of Powers, sec Powers 
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Shade, Louis, 109 ». 
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1207, 1208, 1403 

Smith, Sir Thomas, 398 ri., 792 n. 
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U.S.A., 1041 
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404. 863 

Social Democratic Federation, 531 
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62u,., ]10»„ 386, 420, 427, 
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Social Democratic Workers’ Party, 584 
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Kill 
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488 m., 490 m., 613-15, 712 
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Socialiste unifie, parti, 614 
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South Carolina, 320 650 ». 

South Carolina v. U,S., 216 n. 
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and federalism, 251-68, 276-8.3, 
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Spann, Othmar, .580 7i. 

Spartaciats, 352, 589, 594, 1084 * 
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France, .see iJeputies, Chanibcn of. 
President 

Oe.rmanv, -see Reichstag, President 
Groat Britain, 781, 782, 783 
rulings for questions, 86.5 
and closure, 850, 851, 854 
and devoluti<»n. 882 
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TT.S.A., 748, 749, 783-89 
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Speeches. \>arlianicntary, 857-(il 
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Standard Gil Go., 494 
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authority of, 7 If., 27 
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continuity of, 101 
definitions of, 20 
economic organization of, 3, 4 
federal, sec, Federah.sm 
financial ])ower, 315 
Germany — National Socialists and, 
579, 5Si) 

(Jicrke and. 348-9 
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inter-relation of parts, 908, 909 
Jcllinek and, 345-7 
juristic idea of, 12 ff. 

Laband and, 344—6 
loyalty to, 22 ff. 
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medieval, 63-5 

nature and requirements of, 1338-44 
^obedience to, 71 
officials, see Civil Service 
Political Parties and, 612-14 
fiowers, separation of, 145, 151, 153- 
80. 331 

Preusz and, 349-51 
psychology of, 4 
purjioae of, 60—3 
serviints. see Civil Service 
sociological idea of, 12 ff. 
stability of, 101, 102, 103 
Hupremaev of, 5. 324—51 
territory of. 101, 243, 244, 350, 398 
theories of, 100 ff. 
unitary, 244 
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and industry, 80, 82 ff., 86 
and population, 49 if. 
and properly, 51 ff. 
as a maehine, 98-9 
and HCMintific scholars, 1518 
State Activity ■ 59-120 
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(‘ivil Service and. IK'i^-TO 
conditions of. 99 IK 
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consolidation of, 976. 977 
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Germuny, 363, 1189. 1255 
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growth of, 86, 87, 88, 91, 1189 11., 
1255, 1294 

House of Bords and. 736 
justification for, 86 
Liberals and, 52.3-9 
material resourers for, 114—16 
Ministers and, 902 
modern. 1164, 1165. 1166, 1168 
monopolislie, 1176-9 
need for eontinudy of, 1405, 1406, 
1407, 1417, 1418 
no price for, 1176 
Physiocrats and, 74-8 
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Smith, Adam and, 78-81 
Spencer and, 95, 96 
stimulation of, 110, 111 
Supreme Court and, 216-21 
uniformity of, 120, 1179 
urgency of, 1174, 1175, 1176 ^ 

State- Party — German, 581, 588, 670 w. 
State of emergency, 235 
States ; 
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constitutions, 381 w., 927 
constituencies, 910 
executive powers, 276-8 
inter-Stato justice, 305 -13 
legislative powers, 271-3 
lobbying, 774 n. 
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referendum, 927, 928, 929, 930, 932 
rights, 272 
suffrage, 410 
taxing powers, 317 20 
and Fcdernlism, 245-51. 271, 272, 
276-S, 284-7, 289-300 
and secession, 325-38 
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Federal powers, 270-351 
Ferleral representation, 283-95 
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administrative courts, 1488, 1489, 
1490, 1491 

administrative powers, 278-83, 
364-6 

constitutions, 381-3 
judicial authority, 313-15, 366-9 
legislative powers, 361-4 
powers of, 274, 275 
referendum nnd initiative, 941 tf. 
faxing pow'ere, 320 4, ‘t79 81 
territorial representation, 360, 
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and federalism, 251-68, 287-90, 
301-5, 350, 355-91 
Sectionalism, 291-300 
territorial extent, 269 
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